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CHAPTER  I. 


CAftlS   ENtlMERATBQ. 

Ix  regard  to  evidence,  admission,  non-exclu- 
sion (it  has  already  been  shewn),  is  the  general 
rule.  Evidence  is  the  basis  of  justice :  exclude 
evidence,  you  exclude  justice. 

The  proi»riety  of  the  general  rule  being  so 
conspicuous ;  whatever  be  proposed  in  the  cha- 
racter of  an  exception,  the  otiiuf  probandi,  io 
respect  of  the  propriety  of  it,  lies  upon  the  pro- 
poser of  (he  exception  ;  upon  the  cxclusionist. 
Id  the  last  preceuing  book,  this  task  has  been 
performed. 

If,  as  above  supposed,  iu  the  account  stated 
in  the  prece<ting  book,  the  entire  list  of  the 
cas«s  in  which  exclusion  of  evidence  can  be 
'     vni ,  \.  jj 
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reconcilable  to  the  ends  of  justice,  if,  included; 
in  all  other  casen  in  aud  for  which  it  ever  has 
been  or  can  be  proposed,  it  will  be  improper. 

Having  done  with  the  cases  in  which  it  may 
be  proper,  tlie  examination  of  the  cases  in  which 
it  cannot  be  proper  will  occupy  the  remaining 
part  of  this  book. 

In  technical  jargon,  the  queslion  as  between 
admission  and  non-admission,  admission  and  ex- 
clusion, is  clothed  in  diflcrent  language.  For 
admi-ssion.  ffl;««r/(7/rj/  is  the  word ;  for  exclusion, 
iucompetaicy .  iNol  only  so,  but  incompetency  finds 
another  synonym,  or  at  least  a  substitute,  snch 
as  would  not  easily  have  been  suspected  ;  and 
tJiis  is,  cretiUiUili^.  An  objection  is  made  to  the 
admission  of  the  witness :  a  question  is  to  be 
arf^cd  : — The  question  is  now  as  between  com- 
petency and  credibility  ;  whether  the  objection 
goes  to  the  competency  of  the  witness,  or  only 
to  his  credibility  ;  —  If,  being  considered  as  ap- 
plying itself  t<i  his  competency,  the  abjection  is 
deemed  well-grounded,  exclusion  is  the  conse- 
quence :  if,  as  levelled  at  the  same  mark,  the 
objection  is  considered  as  ilUgrounded.  as  in- 
sufficient, admission  is  the  conse()uence ;  the 
witness  is  to  be  heard,  as  if  no  objection  had 
been  adduced. 

Objections  to  the  competency  being  objec- 
tions the  eti'ect  of  which  is  to  operate  the  ex- 
clusion of  the  witness  altc^ether;  and  objections 
to  his  credit  having  no  such  effect ;  it  might 
seem  that  the  latter  class  of  objections  have  no 
effect  at  all :  but  that  is  not  the  case.  The 
objection  itself,  being  the  allegation  of  a  matter 
of  fact,  must  be  made  good  by  evidence.  If  an 
objection  is  not  good  as  an  objection  either  to 
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competency  or  £o  credibility,  evidence  in  proof 
of  the  objection  is  not  adiDillcd  to  he  produced. 
If  it  be  allowed  to  be  good  as  an  objection  to 
com|)eteucy,  the  objection  is  allowed  to  be  pro- 
duced, and  the  witness  not.  If  it  be  good  an 
to  credibility,  but  not  as  to  conipeteucy,  the 
witness,  and  the  evidence  of  the  objection  to. 
him,  are  allowed  to  be  produced  together. 

Those  who  support  thc-evideiice  against  an 
objection  lo  its  competency,  have  seldom  any  un- 
willinjrness  to  have  the  same  objection  recei%'ed 
in  tlic  character  of  an  objection  to  credibility. 
Why  I  Because  in  ibis  case  the  objection  fre- 
quently amounts  exactly  to  nothing  at  alt.  How 
so  ?  Because  it  i.s  so  ]>crfectly  frivolous,  that,  in 
ibe  scales  of  common  sense,  (the  false  scales  and 
weights  of  common  law  being  put  out  of  the 
way),  it  would  not  weigh  against  the  evidence 
to  the  value  of  a  featlier.  The  objection  being 
fTood,  is  it  pood  as  against  competency  ?  the  man 
is  not  HO  much  as  heard.  Does  it  apply  to  credi- 
bility ?  he  is  not  the  less  believed. 

In  effect,  the  difference  amounts  to  diametri- 
cal opposition :  in  language,  it  is  presented  as 
but  a  sort  of  a  hair-breadth  difference;  so 
nuDute,  so  microscopical,  that  by  a  high-seated 
m  it  has  hap]M;ned  to  it  to  be  overlooked, 
like  the  difference  i>et\veen  purport  and  tenor, 
it  was  that  sort  of  difference  to  which  a  lawyer 
(if,  with  the  reputation  of  a  great  orator,  scatcfl 
on  a  hiyh  and  commanding  station,  in  »  word 
a  Mansfield)  might,  without  .shame,  confess 
hiaatK  to  liarc  been  scarcely  sensible.  In 
wwnd,  the  difference  is  like  the  famous  one 
between  In-reille-dum  ami  tuxxilte-dee :  nor,  in 
fffeci,  is  there  any  greater  ditference  than  be- 
tween justice  and  injustice  ;  a  difference  which. 
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to  a  learned  eye,  is  lou  minute  lo  have  any 
claim  to  notice. 

In  practice,  they  had  been  confounded :  so 
happily  confounded,  that,  when  a  statute  had  re- 
quired that  a  witness  or  witnesses  sfaould  be 
credible,  it  was  a  matter  of  doubt  whether 
credibility  was  or  was  not  the  same  as  compe- 
tency. Instead  of  talkin^^  of  credibility,  speak 
of iiiadmissibiliti/,  non-admission,  or  exclusion; 
instead  of  competency,  speak  of  adinissibilitif, 
admission,  and  non-exclusion;  you  could  then 
be  understood  without  difficulty  ;  the  difficulty 
would  then  be  in  contrivinj^how  to  misunderstand 
you.  But,  well  suited  as  such  clearness  would 
have  been  to  the  purposes  of  eunnnun  simse  and 
common  honesty,  it  would  hare  been  propor- 
tionably  ill  suited  to  the  [)urjK)ses  of  common 
law.  The  absurdity  of  the  arrangement  was  in 
some  measure  hidden  from  view,  by  the  cloud 
which  hung  over  the  language.  Prevented 
from  knowing  so  mucb  as  what  it  was  that  was 
done,  non-lawyers  were  the  more  effectually 
prevented  from  seeing  into  the  irrationality  and 
mischievousnesK  of  what  was  done:  and,  upon 
this  part  of  the  ground  as  upon  e%'ery  other, 
the  rubbish  thrown  up  by  the  lawyers,  while 
working  and  fighting  in  the  dark,  contributed  its 
]>art  to  thicken  the  entrenchment  which  defends 
the  garrison  of  the  old  castle  of  chicane. 

Deception,  and  vexation,  have  already  been 
mentioned  as  the  two  inconveniences,  in  the 
apprehension  of  which  (in  so  far  as  any  reason, 
or  so  much  as  (he  slightest  colour  of  a  reason, 
has  ever  been  assigned  or  glanced  at)  the  ex- 
clusionary system,  in  what  cases  soever  it  has 
been  applied,  has  had  its  root. 

Kxclusionc  grounded  on  the  consideration  of 
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vexation,  form  the  matter  of  the  next  succeed- 
ing Part. 

The  present  Part  is  appropriated  to  the  con- 
iiideration  of  those  exninples  of  exclusion,  in 
which  the  fear  of  deception  Ims  been  the 
ground,  real  or  ostensible. 

Incorrect nexs,  and  hicomp/ctcin-ix.  In  these 
two  expressions  may  be  included  all  the  pro- 
perties, by  means  of  which  it  can  happen  to  the 
teslimuny  of  a  witness  to  prodnce  deception  in 
tlie  bosom  of  the  judge. 

-  If,  in  respect  of  either  or  both  these  qualities, 
there  be  any  failure  nn  the  part  of  the  witness, 
the  root  or  cause  of  it  will  be  to  be  found  either 
in  the  will,  or  in  the  understanding;  in  the 
volitional,  or  the  intellectual,  branch  of  his 
mental  frame.  Wiih  relation  to  the  result 
here  in  question,  the  state  of  those  faculties 
resneclively  may  be  said  to  lie  an  iiii/il  one. 

"hen,  on  the  part  of  the  testimony,  incor- 
rectness or  incompleteness  in  any  degree  has 
its  source  in  an  unfit  state  of  the  will,  interest, 
sinister  intcre.st  \s  the  cause  of  it :  when  in  an 
unfit  state  of  the  understanding,  imhecilit^. 

Our  business,  at  present,  is  to  brin5>:  to  view, 
not  so  much  what  ought  to  have  been,  as  what 
has  been,  done  and  thought. 

Topics  different  in  anpcarance,  though  in 
*ffect  coincident,  have  oeen,  in  the  existing 
systems,  substituted  or  added  to  the  above. 
Qualities  or  acts  considered  as  blemishes  upon 
the  moral  character  of  the  proposed  witness, 
have,  in  a  variety  of  instances,  been  considered 
ts  grounds  of  exclusion.  For  the  designation 
of  all  these,  one  word,  improbUif,  may  on 
occasion  serve. 
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But  improbity,  on  what  score  does  it  present 
itself,  ill  reality  or  in  appearance,  as  consti- 
tuting a  proper  gruiind  of  exclusion?  anil  what 
relation,  if  any,  does  improbity  bear  to  interest  ? 

One  answer  will  .serve  fur  both  these  ques- 
tions. 

Interest,  when  acting  in  sueli  a  direction 
and  with  such  eftect  as  to  give  birth  to  false- 
hood, may  be  termed  sinister  interest.  The  effect 
of  improbity  is  to  render  a  man,  in  proportion 
to  the  degree  of  it,  more  and  more  apt  to  be  led 
into  falsehood  by  the  fprcc  of  sinister  interest. 

Thus  it  is  that  improbity,  considered  as  a 
ground  of  exehniion,  coincides  with,  and  is  in- 
cluded in,  the  ground  expressed  by  the  word 
interest.  Be  it  lying,  be  it  what  it  will,  no 
man  does  any  thing  wrong,  any  more  than  right, 
without  interest,  without  a  motive.  Suppose 
every  thing  capable  of  acting  in  the  character 
of  a  motive  in  a  mendacity-prompting  direction, 
out  of  the  question,  a  man  of  the  most  profli- 
gate chiiractcr  will  be  no  more  likely  to  deliver 
false  testimony,  than  an  average  man  taken  at 
large. 

Under  the  head  of  impnibity  may  be  in- 
cluded, to  the  present  purpose,  that  ol  religion. 
Improbity  has  been  generally  ascribed  to  a  man 
on  the  supposition  of  liis  having  no  religion,  or 
having  a  bad  one.  Religion  has,  accordingly, 
furnished  pretences  for  refusing  to  hear  evi- 
dence :  with  what  reason,  will  be  seen  in  its 
place.  He  who  is  considered  as  having  no 
religion,  no  God,  is  termed  an  atheist;  he  whose 
religion  ts  bad,  whose  God  is  considered  as  a 
bad  one,  whose  notions  concerning  God  are 
considered  as  bad  notions,  has  been  termed  a 
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cacothetst.  Subotdinate  to  the  head  religion, 
atheum  and  cacotheitm  may,  accordingly,  con- 
stitute two  distinguishable  heads. 

Subordinate,  in  like  manner,  to  the  more 
extensive  head  of  imbecility,  we  xhall  find 
three  particular  heads  :  inlkncy,  dotage  or 
superannuation,  and  insanity  (including  casual 
mental  debility). 

By  reason  of  infancy,  and  to  the  extent  of 
the  age  denoted  by  that  word,  every  man  is 
kept  in  a  state  of  relative  imbecility.  In  the 
course  of  his  life,  every  man  is  subject  to  have 
his  intellectual  faculties  more  or  less  disturbed 
and  weakened  by  mental  debility  (whether 
caused  by  bodily  debility  or  not)  ;  and,  towards 
the  close  of  it,  by  dotage. 

Putting  together  these  several  articles,  we 
have  eight  general  heads,  under  which  the  cir- 
cumstances that  have  been  employed  as  grounds 
or  pretences  for  putting  exclusion  upon  evi- 
dence may  be  ranked  :  viz. — 

1.  Interest.  Sinister  interest  of  all  sorts 
without  distinction. 

2.  Pecuniary  interest, 

3.  Improbity  at  large. 

4.  Atheism. 

5.  Cacotbeism. 

6.  Infancy.   Imbecility  in  respect  of  infancy. 

7.  Insanity. 

8.  Dotage. 

In  the  former  set  of  cases  which  have  just 
been  under  our  review,  we  have  seen  but  little 
work,  in  the  way  of  exclusion,  for  tlic  provi- 
dence of  the  le^'islator ;  and  of  that  little,  the 
greater  part  left  every  where  undone.  In  the 
set  of  cases  now  comin'^  under  review,  we  shall 


8  EXCLUSION.^  [Book  IX. 

see  nothiog  at  all,  in  point  of  propriety,  to  be 
done  in  that  same  way  by  the  providence  of 
the  legislator ;  and  at  the  same  time  in  point 
of  fact  we  shall  see  him  (or  rather  his  substi- 
tute, his  essentially  and  everlastingly  incom- 
petent substitute,  the  judge)  at  work  every 
where,  in  all  directions,  and  with  a  sort  of 
activity  as  pernicious  in  eifect  as  it  is  rash  and 
unwarranted  in  principle. 
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CHAPTER  II. 


DAKOER   OF   DECEPTION,  NOT   A   PROPER 
GROUND  FOR  EXCLL'SIOK  oy   KVIDHNCK. 


Sect.  I. —  E.vc(iwon  of  evii/c/tce,  no  xccuritff 
agaimt  nmdedsUin. 

MiSDKctsiOK  U  the  word  to  be  used  in  tills 

Slace,  not  deception.  Why  ?  Because  in  mis- 
ecision  consists  the  misehiel'.  the  only  mischief. 
Suppose  deception,  and  yet  no  misdecision, 
there  is  no  real  mischief:  suppose  misdecision, 
yet  no  deception,  the  inischiefis  as  great  as  if 
deception  had  been  the  cause  of  it. 

Deception  itupposcK  cuiiception  :  previous 
hearing,  or  what  is  equivalent.  The  Judge 
who  fthould  ascend  the  bench  with  a  resolution 
never  to  hear  any  body,  would  conduct  himself 
badly  enouj^h ;  but  iu  no  case  could  it  be  said 
of  him  that  he  bad  been  deceived.  Misdecision, 
M  many  instances  of  it  as  there  were  causes 
endeavoured  to  be  brought  before  him :  mis- 
decision. in  abundance;  deception,  none. 

Tbc  hrst  thing  to  be  dune,  then,  is  to  shew 
that,  on  whatever  ground  exclusion  may  be 
placed,  it  is  not  in  the  nature  of  it  to  aflbrd 
any  security  against  misdecision.  This  accom- 
plished (if  It  be  accomplished) ;  the  remainder 
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of  the  book,  were  all  minds  upon  a  level  with 
the  highest,  would  be  but  actum  agar.  But 
the  mind  of  the  public  is  not  so  easily  satisfied : 
prejudice  is  Dot  eradicated  upon  such  easy 
terms. 

Id  every  case,  the  evidence  (whatever  it  be) 
which  it  is  on  any  side  proposed  t<i  produce,  is 
either  necessary,  or  less  than  necessary,  to  the 
decision  prayed  for  on  that  side :  say  (to  take 
the  clearest  example),  the  only  evidence,  or  not 
the  only  evidence,  on  that  side. 

].  In  the  first  place,  let  it  be  necessary. 
Exclusion,  if  put  u|K)n  necessary  evidence, 
produces,  if  the  evidence  would  have  been  true, 
a  certainty  of  misdecitiion :  deception,  suppos- 
ing it  to  have  taken  place,  can  do  no  worse. 
3ut  no  man  tiurely  will  be  found  who  will 
Neither  think  or  say,  that,  of  falsehood  (supposing 
the  evidence  falxe),  deception  will  in  any  one 
instajice  be  a  certain  consequence.  To  say 
this,  would  be  as  much  as  to  say,  every  judge  is 
a  machine.  What.  then,  is  the  effect  of  e.\clu- 
sJon  '.  To  produce,  for  fear  of  an  iineertain 
mischief, — to  produce  to  a  certainty,  and  in  the 
first  instance,  the  very  mischief  which  it  pro- 
fesses to  avert.  It  is  as  if  a  copyist,  considering 
that  he  now  and  then  makes  mistakes,  should, 
for  greater  security  against  incorrectness,  de- 
termine never  to  copy  any  more  hut  in  the 
dark. 

What,  then,  would  the  Iaw7er  be  with  his 
exclusionary  rcmetly,  supjiosing  he  were  sin- 
cere I  He  would  be  like  the  panic-struck  bird, 
which,  for  fear  of  the  serpent.  Hies  into  its 
mouth. 
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What  should  we  say  of  a  lottery,  at  20/.  a 
ticket,  so  DiaDy  blanks  to  a  prize,  20/.  the 
highest  pri7.e  ? — 20/.  paid  to  purchase  a  chance 
of  30/. .'  Among  non-lawyers,  where  is  the 
man  to  be  fuund  that  would  be  weak  enough 
to  make  such  a  lottery,  weak  enough  to  put 
iatu  it  if  made  I  The  leanicd  Judge  who  ^huts 
the  door  against  evidence,  to  save  himself  or 
Co.  from  being  deceived  by  it,  makes  exactly 
such  a  lottery,  and  buys  tickets  in  it.  He 
buys  tickets  in  it ;  but  with  whose  money  ? 
Not  with  any  of  liis  own  money,  indeed :  no, 
truly,  he  knows  better  things :  but  with  the 
money  of  suitors. 

Kapax  owes  you  20/.  that  he  borrowed  of 
you  :  Oculatus  Suspectus  was  preMcnt  at  the 
transaction :  his  evidence  is  the  only  proof 
you  have  of  it.  If  the  judge  refuses  to  hear 
Ocdlatiw  Suspectus,  misdecision  to  your  pre- 
judice is  the  certain  cunsefjuence  ;  your  money 
ugone. 

You  borrowed  20/.  once  of  Rapax ;  he  has 
abundant  evidence  of  it :  but  you  paid  him : 
Oculatus  Suspectus  saw  you  pay  him  :  of  tJiis 

raynient,  his  testimony  is  the  only  evidence, 
r  the  judge  refuses  to  hear  Oculatus  Sus- 
pectus, misdecision  to  your  prejudice  is  the 
certain  consequence :  here,  too,  your  20/.  is 
gone. 

On  the  other  hand,  suppose,  ill  either  ease, 
Oculatus  to  be  a  false  witness :  is  deception 
on  the  part  of  the  judge,  is  misdecision  and 
wrongful  dis])osal  of  the  money,  a  certain  con- 
sequence {  Nothing  like  it.  Kvery  day,  false 
testimony  is  delivered  :  every  day,  false  testi- 
mony is  detected. 
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2.  Next  aud  lastly,  let  the  evidence  in  ques- 
tion be  less  than  necessary.  Being  not  absolutely 
necessary,  it  must  be  beeanse  there  in  other 
evidence  on  that  same  side.  In  tliis  case, 
though  the  evidence  be  excluded,  misdecision 
is  not  the  certain  conseqnence. 

But  in  this  case,  the  party  who  adduces  the 
evidence  ha%'ing  other  evidence  .sufficient  lo 
warrant  a  decision  in  his  favour,  there  is 
nothing  gained  by  the  cxcIuKion.  Excluding 
the  evidence,  you  decide  iu  favour  of  the  party 
who  produces  it;  what  could  you  have  done 
more,  if  you  had  admitted  it  ? 

Not  that,  in  this  case,  the  exclusion  is  merely 
nugatory.  It  imposes  upon  the  party  on  whoite 
side  the  evidence  was  produced,  the  additional 
delay,  vexation,  and  expense,  of  procuring  other 
evidence ;  and  if  these  exceed  his  means,  he 
loses  his  cause,  and  misdecision,  or  failure  of 
justice,  is  the  consequence. 

In  neither  case,  therefore,  can  the  exclusion- 
ary system  be  condiici%'e  to  the  ends  of  justice. 

Of  the  apprehended  danger  of  misdecision 
from  the  receipt  of  evidence  of  a  comparatively 
untrustworthy  kind,  what  is  the  amount  and 
value  ?  In  every  ease,  either  nothing  or  next 
to  nothing.  The  legislator  is  sufficiently  upon 
his  guard  against  it;  indeed,  more  than  suf- 
ficiently :  and  so  much  more  than  sufficiently, 
as  to  prohibit  the  reception  of  it  without  know- 
ing what  it  is.  But  ht-iiig  himself  so  much 
more  than  sutficientiv  upon  his  guard,  what 
ground  can  he  have  for  the  apprehension  that 
the  judge,  on  his  part,  will  be  less  than  suf- 
ficiently upon  his  guard?  The  judge  who,  with 
such  warnmg  as  may  be  given  him  by  the  tcgis- 
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lator  in  the  way  o(  hist  met  ioit,  is  not  sufficiently 
proof  against  that  deception  against  which  the 
leji^islatdr  has  thus  been  so  sufficiently  upon 
his  guard  without  warning,  ought  not  to  be 
deemed  qualified  for  his  oHicc. 

From  the  precautions  taken  by  lawyers,  who 
would  not  have  supposed  that  tlic  danp;er  was 
all  of  it  on  one  side  f  That,  while  it  is  an  event 
unhappily  so  frequent  for  false  testimony  to 
obtain  a  credit  that  is  not  its  due,  it  was  a 
misfortune  that  could  never  happen  for  true 
testimony  to  fail  of  obtaining  the  credit  that  is 
its  due  ?  Vet,  in  point  of  fact,  who  is  it  that 
can  be  assured,  that,  in  a  caw;  so  open  to 
general  suspicion  as  most  of  those  to  which 
the  exclusinnury  rules  refer,  it  may  not  have 
happened  as  often  to  true  evidence  to  be  dis- 
believed, as  to  false  evidence  to  be  believed  ? 
Fortunately  for  mankind,  the  nature  of  things 
dws  not  admit  of  any- such  drastic  remedy 
against  the  former  misfortune,  as  the  quackery 
of  lawyers  lias  employed  against  the  latter. 

The  witness  in  question,  supposing  him  to 
have  been  admitted,  would  either  have  been' 
disbelieved  or  believed.  In  the  first  case,  the 
rule  is  superfluous  and  useless.  All  the  use  of 
it  consists  in  warding  off  a  danger,  which,  the 
event  shews,  would  nut  have  been  realized. 

Wherever  the  witness,  if  admitted,  would 
have  been  believed,  observe  the  consequence ; 
observe  the  ground,  in  point  of  reason,  upon 
which  the  law  rests.  The  jury,  who  have  seen 
the  witness;  who  would  have  heard  his  whole 
slory ;  who  would  have  heard  him  cross-ex- 
amined,  and   had    tlie    opportunity  of  cross- 
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examining'  him  themselves;  who  would  have 
heard  the  other  witnesses,  if  there  were  any ; 
who  would  have  i^eeii  who  and  whul  the  de- 
fendant  and  the  prosecutor  are  ;  and  wlio 
would  have  observed  the  whole  complexion 
of  the  case;  the  jury,  who  would  have  had 
the  benefit  of  the  observations  of  Uic  counsel 
and  the  judge;  would  have  believed  his  rela- 
tion to  be  true.  The  law,  which  has  not  seen 
the  witnesii,  which  knuwK  nutliing  of  accused 
or  proKecutor,  which,  in  a  word,  knows  notJiing 
of  the  case,  pronounces  him  until  to  be  believed ; 
and  so  untit,  and  the  danger  of  hearing  him  so 
fl^at.  that,  rather  than  run  the  risk,  it  chooses, 
as  the  lesner  evil,  to  licenHe  the  commission  of 
all  sorts  of  oftences  in  his  presence.  When  I 
said  the  lim,  I  mij^it  have  said  thejiit/^r;  the 
aingle  judge,  to  whose  partial  and  hasty  con- 
ception, hurried  away  and  engrossed  by  some 
particular  incident  in  the  particular  case 
before  him,  it  first  twcurred  to  lay  down  such 
a  rule. 

All  this  while,  the  admission  of  a  witness, — 
the  disallowance  of  the  rule  which, on  the  ground 
of  any  supposed  objection  to  his  veracity,  for- 
bids him  to  be  beard, — would  not  preclude  the 
production  of  the  ground  of  objection,  whatever 
It  may  be ;  the  record  (for  instance),  or  other 
evidence,  proving  his  having  been  convicted  of 
a  crime  reputed  infamous.  Wherever  the  pro^ 
duction  of  .such  ground  of  objection  would  have 
had  the  effect  of  preventing  tlie  jury  from  cre- 
diting his  evidence,  the  rule  is  superfluous  and 
useless.  The  nnly  case  where  it  has  any  effect 
is  that  in  which,  after  hearing  the  objection 
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a^inst  him.  they  were  to  be  satisfied  of  its 
being  insuflicient  and  inconclusive,  and  to  credit 
his  te«timonv  notwithstanding. 

Against  danger  orniiKdociNiun,  resulting  from 
the  admission  of  a  lying  witness,  or  ratlicr  of  a 
witncHK  disposed  to  He,  there  are  abundant  re- 
medies.  There  is  the  natnral  .sagacity  of  the 
jury :  there  is  the  cultivated  sagacity  of  the 
judge;  tbere  is  the  |>erhapR  equally  cultivated, 
and  still  more  keenly  ^harfjencd,  sagacily  of  the 
counsel  for  the  dt-fendaol ;  there  is.  in  penal 
casm  (especially  in  eai^s  of  tbe  most  highly 
penal  nature),  tlie  canduur  of  the  counsel  for  the 
prosecution.  For  (though,  in  cases  of  guilt,  the 
more  flagrant  tlic  guilt,  the  greater  the  glory 
and  thence  the  greater  the  7.eal  of  the  defending 
counsel^,  what  counsel  ever  presses  for  a  con- 
TictioD,  in  a  case  any  way  serious,  of  a  defend- 
ant of  whose  innocence  he  i»  biniKcIf  assured  ? 
Besides  all  these  securities,  there  is  in  thjft 
country,  after  all,  tbe  mercy  (which  in  this  case 
would  be  but  the  justice)  of  the  crown.* 

Where  is  the  consistency  between  this  utter 
distrust  of  juries,  and  the  implicit  faith  bestowed. 


*  The  cftMof  MoiR  DftnJcl  and  Egan,  the  ireacharoii*  thief- 
ttkmi,  or  blood -r on Epiratore,  will  »uikiii|;^y  illitai niu.'  ili« 
ibfictittY  of  Ablninin^  cmli.'firo  in  a  courl  of  jiutici:  for  a 
Wit  nary.  Tltc  Mmd  of  the  ioiiocent  was,  in  ibc  fstimnlion 
of  ihese  inonslen  tn  iiiiqnitv,  a  price  not  too  i^rtiil  to  be  puid 
for  ihr  ilhcil  gain.  The  n-ward  was  Id  bi>  obtuintil  ut  any 
|ince :  but  liou'  wu»  it  to  he  obtained  *  Not  even  hi^ie  by 
{tctJHTT :  bitt  by  n  couno  sliil  more  obti<iiie,  aud  which  rr- 
wmaeoded  Jladf  to  tkow  veteran  praLtitioiiers  iu  cnniinal 
kwift  more  f«uibU<  and  more  aafe.  Tbe  c[inie  wai  finx  in 
U  |in)dtu.-ed,  in  order  to  be  rtlaled.     An  imaginary  criina 
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with  so  much  aftectatiou,  on  the  decisions  they 
are  piTinitted  to  givt  on  such  evidence  as  they 
are  permilted  to  receive?     When  a  parcel  of 
people  you  know  nothing  of,  except  that  they 
are  housekeeping  tradesmen,  or  something  of 
that  sort,  are  got  together  by  hap  hazard,  or  by 
what  ought  to  be  hap  hazard,  to  the  number 
of  twelve,  and  sliut  up  together  in  a  place  from 
whence  they  cannot  get  out  till  the  most  obsti- 
nate among  them  has  subdued  the  rest ;  puU- 
tical  orthodoxy  commands  them  to  be  looked 
upon  as  inrallibk-.     1  have  no  great  opinion  of 
human  infallibility;  and  if  it  were  necessarj'  to 
believe  in  it,  1  would  go  to  work  by  degrees, 
and  begin  with  the  Pope.     All  I  contend  for 
(but  this  I  do  contend  for)  is,  that  tliese  twelve 
men,  whoever  they  are,  that  have  heard  what 
the  witness  had  l»  say.  heard  him  examined 
and  crosH-examined,  and  examined  him  them- 
selves as  long  as  any  of  them  thought  proper, 
are  more  Jikcly  to  judge  right  a«  to  whether  he 
has  spoken  truth  or  no,  than  a  judge,  who  lived 
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irouM  not  have  served  iheir  purpoie.  The  difficulty  of 
framing  a  isle  of  ihis  kind,  wlilcli,  tliou^'h  raliie,  should  siiinil 
the  action  of  coitnter-iaterroKntion  ;ui<i  tlie  uthur  te«t>,  and 
obtain  credit  as  ir  it  wt-te  tnif,  wa&  too  fomudoble  to  be 
encountered.  Tbeir  pluii  waa,  lir«t  to  engage  a  man  rvafly 
to  commit  a  crime,  of  the  circumaUinces  of  which  llvey  wcro 
apprised ;  for  the  conrenience  of  havinf  memory  tu  draw 
u|>on,  and  not  mere  inin^nation,  lu  the  jiicture  which  th« 
jprweculion  of  tbeir  *chemv  called  upon  iheni  tu  gtve  or  it 
at  the  tiifti,  in  the  cbaracier  of  witnetscs.  Tho»c  who  were 
nottn  be  withholdeo  by  any  other  coniude ration,  were  thus 
witbholden  from  the  eugu^ng  in  a  system  at  perjuriou* 
depredation  by  the  thoroughly  understood  and  continunlly 
GOntenipUtcd  tlifficulty  and  dan^  of  the  Btlempt. 
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centuries  ago,  who  never  set  eyes  on  the  man, 
nor  ever  heart!  a  ^yllalile  from  or  about  him  in 
his  life,  is  likely  to  Judge  right  on  the  question 
whether  the  man  would  say  true  or  no  if  he 
were  to  be  heard.  If  there  be  one  business 
that  belongs  to  a  jury  more  particularly  than 
aiiuther,  it  is,  one  should  tliink,  the  judging  of 
the  probability  of  evidence  :  if  they  are  not  lit 
to  be  trusted  with  this,  not  even  with  the 
benefit  of  the  judge's  assistance  and  advice, 
what  is  it  they  arc  fit  to  be  truslwl  with  ? 
Better  trust  them  with  nothing  at  all,  and  do 
without  them  altogether. 

A  (picstion  continually' started  to  the  jury  by 
(he  judge  is, — do  you  believe  lliis  evidence  ?  — 
and  it  happens  but  too  often  that  the  verdict 
declares  the  negative.  Indeed,  tittle  less  of 
their  attention  is  occupied  in  determining  with 
themselves  who  is  to  be  believed,  than  in 
drawing  inferences  from  the  evidence  on  which 
their  belief  has  been  bestowed.  In  all  these 
instances,  false  evidence  is  poured  in  upon 
tlieni,  without  the  smallest  mark  to  distinguish 
it  from  the  true.  In  all  the  cases  of  exclusion, 
the  witness  presents  himself  with  a  mark  upon 
his  forehead,  pointing  out  the  reason  there  is 
for  looking  upon  his  evidence  as  likely  to  prove 
felse.  If  he  did  not,  there  would  be  no  ground 
for  shutting  the  door  upon  him.  Habct  J'artium 
iH  cornu.  Arc  men  more  in  danger  of  buiiig 
deceived  when  they  have  warning  given  them, 
than  when  they  have  none  ? 

But,  when  the  testimony  of  a  witness,  being 
false,  is  not  believed,  the  very  falsehood  itself 
is  a  source  of  instruction,  and  security  against 
luiiwlecision. 
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Misdccision,  be  it  never  out  of  mind,  is  the 
only  real  evil  ;  falsehood,  unless  in  so  far  as  it 
produces  misdecisiou,  none  ai  all.  Vot,  tu  no 
quch  object  as  misdeciston  is  tlie  eye  ever 
directed  by  lawyers :  of  no  such  word  is  any 
trace  to  be  fuund  in  ttieir  books.  Falsehood  is 
the  ^at  and  only  object  of  all  fears.  What  ? 
would  you  lend  an  ear  to  falsehood  ?  Why 
not,  if  from  falsehood  you  can  obtain  a  clue 
that  guides  to  truth  ?  Instruction  ?  do  you 
think  to  derive  instruction  from  a  liar?  Why 
not,  as  well  as  from  any  other  enemy  ? 

In  what  other  case  can  you  be  so  sure  of 
hearing  falsehood,  as  when  you  have  to  take  the 
examination  of  a  notorious  and  professional 
malefactor,  on  tlie  occasion  of  some  offence  of 
which  he  stands  accused  ?  Yet,  the  surer  you 
are  of  hearing  from  him  all  sucli  falsehoods  as 
promise  to  suit  Ins  purpose,  the  more  instructive 
and  satisfactory,  if  pertinent,  are  all  such  truths 
OS  his  propensity  to  falsehood  has  not  enabled 
him  to  keep  back. 

Be  the  depttnent  who  he  may,  the  thread  of 
his  testimony  should  all  along  be  divided,  by 
the  eye  of  the  judge's  mind, — carefully  separated 
and  divided,  into  two  parts: — that  which  runs 
in  the  presumable  direction  of  his  wishes  ;  and 
that  which  runs  in  a  direction  counter  to  that 
of  his  wishes.  In  the  former  part,  so  far  as 
depends  U|K>n  bias,  upon  interest,  may  be  seen 
a  sort  of  evidence  less  trustworthy  than  if  he 
were  indiflercut;  in  the  oilier,  a  sort  of  evi- 
dence more  tnistworthy. 

The  severer  the  impending  evil,  on  the  score 
of  punishment,  or  on  any  other,  the  stronger,  of 
course,  will  be  a  man's  wishes  to  avoid  saying 
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any  thiog  that  may  help  to  subject  him  to  it ; 
and  the  more  depraved  the  diRposition  of  the 
man,  Uie  stronger  his  propensity,  on  every 
occasion,  to  pursue,  in  wurd  as  well  as  deed, 
llie  course  indicated  by  the  wishes  of  the  mo- 
ment, in  spite  of  alt  suggestions  of  ultimate 
interest  ana  moral  obligation.  Both  these  con- 
Htderations  laid  to;^ethcr,  hence  it  is,  tliat,  of  one 
par!  of  every  malefactor's,  of  every  liar's,  evi- 
dence, (viz.  the  part  which  tells  against  himselO. 
it  may  be  said,  and  with  unquestionable  truth, 
the  more  determined  the  liar,  the  better  the 
evidence.  As  to  the  ratio  of  the  trustworthy 
part  to  the  untrustworthy,  it  will  depend  upon 
tl)C  verity-insuring  force  of  the  scrutinizing  ope- 
rations to  which  it  is  subjected. 

Falsehood  a  certain  cause  of  deception  and 
misdecision  ?  On  the  contrar}',  in  how  many 
cases  is  it  a  guide  to  truth,  a  security  for  recti- 
tude of  decision  ?  In  the  very  sort  of  caite  in 
which  falsehood  is  most  probable,  deception, 
as  a  consequence  of  it,  is  least  probable. 

Falsehood,  where  wilful,  forms  a  species,  a 
most  instructive  and  useful  species,  of  evidence. 
It  forms  a  particular  modification  of  circum- 
itanlial  evidence.  Falsehood  on  any  occasion 
is  circumstantial  evidence  of  criminality,  of 
ilelinquL-ncy  ;  of  consciousness  of  misbehaviour, 
on  either  side  of  the  cause,  and  in  any  shape. 

When  a  [icrson  .labouring  under  suspicion  of 
a  crime  is  in  a  course  of  cjiamination,  is  it  ge- 
nerally expc-cted  Ihut  all  he  says  will  be  true? 
On  the  contrary, — the  severer  Uic  punishment, 
and  the  stronger  the  persuasion  of  his  guilt, — 
ilie  stronger  is  the  persuasion,  that,  so  far  as 
what  he  has  to  say  to  any  point,  will,  if  true, 


Rxrt.rf;ioN. 


'      IBooK IX 


tend  to  his  conviction,  (appearing  to  him,  as  it 
naturally  will,  to  have  that  tcndLMiey),  whatever 
it  may  happen  to  him  to  say  as  to  that  part  will 
.not  be  true. 

Accordin^'ly,  it  is  from  that  sort  of  source 
which,  with  the  fullest  and  most  universal 
assurance,  is  looked  to  as  a  source  of  false 
evidence,  that  whatever  assertion  operates  in 
favour  of  one  side  of  the  cause  (viz.,  to  the 
prejudice  of  the  interests  and  presumed  wishes 
of  him  whose  evidence  il  is)  is  regarded  as  llu- 
most  satisfactory  uf  all  evidence:  regarded. 
and  by  every  body;  the  very  lawyers  not 
excepted,  who,  to  guard  themselves  against 
deception,  are  so  anxious  to  shut  the  door  of 
judicature  against  any  source  of  evidence  to 
which  it  can  by  possibility  happen  to  yield 
false  evidence.  But,  forasmuch  as  the  eyes  of 
all  mankind,  judges  themselves  not  excepted, 
are  universally  open  to  the  falsity  of  false  testi- 
mony, universally  upon  their  guard  against  de- 
ception from  the  source  that  wears  any  appear- 
ance of  yielding  it ;  how  can  it  be,  that,  on  the 
iwrt  of  judges,  deception  by  reason  of  that  same 
evidence,  deception  from  whate%'er  false  evi- 
dence flows  from  that  source,  should  be  the 
certain,  or  so  much  as  the  preponderantly  pro- 
bable, consequence? 

Not  that,  even  in  the  cases  where  falsehood 
itself  is  looked  to  as  the  most  instructive  source 
of  information ;  not  that,  even  in  the  case  of 
persons  thus  circumstanced,  of  persons  from 
whom  falsehood  is  expected  in  a  larger  propor- 
tion than  from  any  rdhers ;  not  that,  even  from 
them,  there  seems  reason  to  expect  that  false- 
hood should  come  in  greater  quantity  than  truth. 
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Truth,  even  in  these  cases,  will  be  the  general 
rule  ;  liilseiiood,  but  an  exception.  Take  what 
false  proposition  you  will,  tnere  will  be  three 
conditions  incident  to  the  utterance  of  it: — ■ 
1.  that  it  appear  necessary  to  the  accomplish- 
incut  of  the  deponent's  wishes,  (viz.,  for  acquiC- 
tal,  if  defendant,  and  .so  in  other  cases);  2.  that 
it  be  not  too  )>alpably  false  to  exclude  a  pro- 
spect of  gaining  credence:  3:  that  it  l>e  not  of 
a  sort  to  expose  !iim  to  subsequent  punishment 
too  severe  to  be  risked. 

Symptoms  of  terror  and  confusion  exhibited 
in  di-|>orlnii^nt ;  non-rcspoiision  ;  indistinct  and 
evasive  rcsponsion  ;  all  these  indications  have, 
on  the  same  sort  of  occasion,  and  in  the  same 
character  of  circumstantial  evidence,  their  use, 
dieir  universally  felt  and  acknowledged  use: 
yet  (such  is  the  instruction  derivable  from  false- 
hood) responsion,  direct  responsion,  \s  on  the 
wuiie  occa.sions  still  pressed  for;  as  being 
vtliough  replete  with  falsehood,  or  rather  for 
Ilial  very  reawn)  pregnant  wiih  a  sort  and 
degree  of  instruction  and  satisfaction,  over  and 
above  any  instruction  and  satisfaction  that  is  to 
be  derived  from  those  other  sources,  any  or  all 
ofthem  put  together.  From  manifest  impro- 
bability on  the  face  of  it,  from  self-contradic- 
lion,  from  counter-evidence,  from  any  of  these 
sources  detection  may  flow:  and  then  it  is  that 
operating  as  evidence  of  character,  evidence 

:h  more  conclusive  than  any  extraneous  tes- 
timony on  that  head,)  the  falsehood,  as  such, 
and  rccogiii/.ed  as  sucli,  atlurds  its  instruction, 
[miduccs  its  effect  in  tlic  character  of  circum- 
stantial cvidi^ncc. 

The  ease  here  spoken  of,  is  that  of  a  person 
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labouring'  under  the  suspicion  of  criminality, 
and  on  that  score  stationed,  by  an  act  of  the 
judge,  in  the  situation  of  defendant:  the  suit 
having  punishment  for  its  object,  real  or  pro- 
fessed. In  tliis  case,  where  any  objection  has 
bocn  made  to  the  propriety  of  receiving  evi- 
dence drawn  from  such  a  source,  from  the  lips 
or  pen  of  an  individual  placed  in  that  distress- 
ing situation,  it  has  been  rested,  not  on  the 
ground  of  danger  of  deception,  but  on  a  very  dif- 
ferent ground,  certainty  of  vexation  on  the  part 
of  the  defendant,  the  proposed  witness:  of 
which  in  its  place. 

True  it  is,  that  it  is  only  when  either  recog- 
nized, or  at  least  suspected,  to  be  wliat  it  is, 
that  falsehood  becomes  thus  instructive,  be- 
comes a  fence  against  deception,  instead  of  a 
source  and  cause  of  it.  Equally  true  it  is,  that 
it  is  morally  impossible  that.  In  any  of  the  cases 
in  which  the  door  ever  has  been  shut  or  been 
proposed  to  be  shut  against  evidence  in  consi- 
deration of  the  danger  of  deception,  the  falsity 
of  it  (whatsoever  falsity  it  may  happen  to  it  to 
contain)  should  fail  of  having  been  suspected. 

Thus  it  is,  that  exclusion  can  in  no  case,  on 
any  assignable  ground,  be  put  upon  evidence, 
without  wearing  on  the  face  of  it  a  proof  of  its 
own  injustice,  a  proof  of  the  unsolidity  of  the 
ground. 

Will  it  be  said  that,  though  the  ground  of 
the  exclusion  be  just,  it  may  happen  to  the 
judge  not  to  be  apprized  of  the  justice  of  it! 
Admitting  the  case  to  be  realized,  the  utmost 
that  it  would  prove  would  be,  that  the  appro- 
priate arrangements  should  in  every  case  be 
taken  for  making  sure  that  the  judge  shall  be 
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itius  aware  of  it.  What  then,  on  the  principle 
of  this  oI>scrvalion,  is  the  proper  course?  Not 
exclusion  to  be  put  upon  the  evidence,  but  in- 
alruction  to  be  given  to  the  judge.  But  this  is 
precisely  the  remedy  which,  as  a  succedaneum 
to  be  in  all  cases  substituted  to  exclusion,  it  is 
the  object  oftliese  images  to  recummend. 

The  judge  who,  so  much  at  his  ease,  pro- 
nounces a  fact  not  true,  because  the  witness  by 
whom  the  existence  of  it  has  been  testified  may 
lind  himscir  a  gainer  in  the  event  of  its  being 
credited,  or  on  this  or  tliat  particular  occasion 
has  been  known  to  have  swerved  from  the  path 
of  probity;  would  tbis  same  judge,  with  equal 
rcaultness,  pronounce  the  same  judgment,  were  a 
fact  of  the  same  description  to  call  for  his  deci- 
Hion  for  any  personal  ]nirpo.se  of  his  own?  Not 
he,  indeed.  Because  a  servant  of  his  is  believed 
by  him  to  be  addicted  to  lying',  does  be  on 
tlml  account  lay  down  any  such  ruletobitnt>elf, 
as  never  to  put  a  question  to  that  servant  in 
relation  to  his  own  conduct,  or  to  that  of  any 
other  servant?  Not  he,  indeed.  If  it  be  his 
misfortune  to  have  a  child  whose  character  is 
tainted  with  that  vice,  does  he  lay  down  any 
such  rule  in  his  dealingR  towards  this  wayward 
child  ?  Not  he,  inde^.  The  judge  who,  on 
the  like  hastily  taken  groundr:,  determines  that 
the  will  of  this  or  that  testator  )«hall  be  void, 
and  that  the  augmentation  or  iliminution  in- 
tended to  be  made  by  it  in  regard  to  the  share 
of  thiH  or  that  one  of  bis  children  shall  in  con- 
sequence be  without  effect, — the  same  judge, 
if,  with  a  view  of  making  an  augmentation  or 
tlimintition  to  that  same  amount  in  regard  to 
the  shart:  of  one  of  his  own  children,  he  has  to 
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make  inquiry  into  facte, — does  he  piiy  so  iniich 
as  the  slightust  regard  to  any  of  these  exclusive 
rules  ?     Not  he,  indeed. 

Why  this  difference  ?  Because,  in  regard  to 
the  conclusion  he  forms  iu  his  iudividual  capa- 
city, he  is  sincerely  desirous  that  it  be  just  and 
true :  whereas,  in  regard  to  the  conclusion  he 
forms  in  his  official  capacity,  he  cares  not  a 
.  straw  whether  it  be  true  or  untrue.  Iu  this 
cacet  all  his  concern  is  tliat  it  be  found  justtfi- 
able;  couformable  to  the  stiindard,  whether  in 
the  way  of  statute  Inw  ur  jurisprudential  law, 
to  which,  by  his  superiors  and  the  public,  bis 
decisions  arc  expected  aud  required  to  be  found 
conformable. 


Sect.  H. — Probable  .tounr  of  thh  branch  of  the 
exciusionary  system — Its  inconsistendes. 

The  closer  we  look  into  the  origin  of  this 
system  of  exclusion,  the  more  thoroughly  we 
may  be  convinced  of  its  hollowncss  and  in* 
justice^ 

By  whom  have  the  exclusions  been  put  ?  By 
tlie  legislator,  iu  the  way  of  statute  law  ?  No ; 
but  by  the  judge,  in  the  way  of  jurisprudential 
law. 

If  by  the  legislator,  operating  in  the  way  of 
statute  law ;  the  ground  for  it,  though  still  un- 
tenable,  would  not  have  been  su  completely 
hollow.  To  the  legislator,  in  his  situation,  it 
might  have  been  competent  to  say, — the  judge, 
1  fear,  will  not  be  suHicicntly  upon  his  guard 
against  evidence  thus  circumstanced:  the  safe 
course  will  be  to  exclude  it :  and  so,  excluded 
it  shall  be  :   I  will  not  trust  hiniwith  it.    Here. 


Cur.n.| 


DANGER  OP  DECEPTtON. 


26 


I 


I 


as  already  shewn,  this  would  have  I>ccn  short- 
sightedness, rashness,  error;  inconsistency, 
however,  there  would  have  been  none. 

But  from  the  judge,  nothing  could  have  been 
more  inconsistent,  nothing,  on  any  other  sup- 
position than  that  ofimprobity,  moreabsurd.  I 
will  not  trust  myself  with  this  evidence  :  it  will 
deceive  me  :  I  am  not  upon  my  guard  against  it. 
Usuch  folly  conceivable?  Had  it  been  prevalent, 
the  practice  of  taking  the  examination  of  the 
defendant,  on  a  capital  or  other  criminal  charge, 
never  could  have  taken  place.  Yet,  on  the 
continent  of  Europe,  in  the  seat  of  Rome-bred 
law,  from  whence  the  doctrine  of  exclusion  was 
probably  imported  into  England,  such  exami- 
iiatiun  was  and  is  not  only  customary  but  in- 
dispensable. 

What  then  ?  Oughtdeafness,  as  well  as  blind- 
ness, to  be  amuns  theiittributes  of  Justice  ?  Is 
the  story  of  the  Syrens  not  fable,  but  history? 
attd  is  every  man,  every  ruffian,  that  comes 
before  you,  a  Syren  ?  so  that,  wherever  there  is 
|»o8sibiIity  of  falsehooti  in  evidence,  there  is  no 
safety  for  you  but  in  stopping  up  your  cars? 
No,  learned  sir:  no  more  than  ymi,  you  who, 
if  honest,  can  thus  reason,  are  an  (Edipus  or  an 
Vlyiwes.  Such  dittidence,  beyond  that  of  the 
most  inexperienced  virgin,  is  it  credible,  in  the 
«tuation  of  him  who  never  awakes  in  the 
morning  but  to  see  the  fate  of  men  tying  at 
his  feet? 

Not  qualified  to  judge  of  the  veracity  or  cor- 
rectness of  a  man  speaking  to  a  matter  of  fact? 
What  is  it  then  that  you  are  qualified  for?  Is 
not  this  your  occujiatiou  ?     Day  by  day,  on  one 
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uccasion  or  other,  is  not  this  the  occupation  of 
every  man  that  breathes  ? 

But  no;  iniprubity,  in  some  shape  or  utiier, 
presents  to  the  difficulty  a  solution  much  more 
natural  than  is  presented  by  the  hypotlu-sis  of 
any  such  morbid  diffidence.  The  origin  of  the 
exclusive  system  lies  deep  in  the  recesses  of 
diistant  time:  it  dates  in  ages  of  barbarism; 
ages,  in  comparison  of  which  the  present, 
whatever  may  be  the  dream  of  vulgar  prejudice, 
is  the  age  of  virtue. 

Corruption  as  likely  a  cause  as  any ;  gross 
and  determined  partiality :  whatsoever  bond  of 
connexion, — sympathy,  common  interest,  or 
bribery, — may  have  been  the  cause.  In  judica- 
ture, corruption,  in  the  worst  cases,  muKt  have  a 
pretence ;  and  how  many  pretences  hax'e  been 
acted  upou,  still  more  shallow  and  unplausible 
than  this?  Shallow  as  this  is,  the  svi^tem  of 
nullification  stands  not,  in  any  part  of  it,  upon 
any  equally  specious  grounds. 

Indolence,  a  cause  at  all  times  adequate  to 
the  effect :  a  cause  still  adequate  to  the  pro- 
duction of  it,  even  now  that,  on  these  higher 
seats,  within  the  Enjrlish  piilc  at  least,  corrup- 
tion even  in  its  most  refined  shape  may  be 
pronounced  rare,  confined  to  cases  of  a  parti- 
cular sort ;  and  in  its  grosser  shapes  probably 
witliout  example. 

This  man,  were  I  to  hear  him,  would  come 
out  with  a  parcel  of  lies.  It  would  be  a  plague 
to  hear  him:  I  have  heard  enough  aheady: 
shut  the  door  in  hi»  face. 

As  sheep  follows  sheep,  judge,  in  the  tech- 
nical syslcm>    follows   judge.      Here,    quoth 
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judge  B,  is  a  man,  who,  on  such  or  such  a 
score,  lies  under  a  temptation  to  speak  false. 
In  this  or  that  shape,  in  the  situation  he  is  in, 
be  bait  an  interest  in  the  cause.  Exactly  in 
this  sort  of  situation  was  a  man  whom  my 
brother  A  (though  it  is  so  lon^  ago,  1  remem- 
ber it  as  if  it  had  been  but  yesterday)  would 
not  hear.  Exactly  in  the  same  situation  ?  la 
respect  of  exposure  to  temptation,  perhaps? — 
Yes.  But  when  brother  A  refused  to  hear  the 
man,  jierhaps  it  was  that  he  liad  already  heard 
witnesses  to  the  same  fact  till  he  was  tired, 
and  on  the  same  Hide. 

Supposea  i'i]>erage  :  history  of  judicial  trans- 
actions brought  to  light  in  bit«  and  scraps,  at 
the  command  of  booksellers,  (no  thanks  to 
legislators  ur  to  lawyers).  Of  the  cause  of  sus- 
picion, a  short  indication  ;  but,  as  to  the  ab- 
sence or  presence  of  other  evidence  to  the  .lame 
or  a  ditl'erent  fact  on  the  same  side,  a  man 
might  be  a  much  better  reporter  than  reporters 
commonly  are  (or  at  least  used  to  be),  without 
thinking  of  it.* 

The  grounds  of  suspicion  in  evidence  may  be 
ranked  under  four  cases. 

*  It  Menu  miKb  more  probable,  thai  the  exclusion  of  evi- 
dence orig;ioated  in  tlic  i^Dorunccuf  an  iiiiciriliKeil  age,  tJianin 
tin  ttnislCT  inUrest  ortTic  ju<i{;e.  In  a  rude  stale  of  society, 
wherv  tbv  art  of  c&lniciiri^  trulli  rroin  the  lips  ol'a  witncta  is 
aot  uiukratood,  aiid  wIkk  lestiinonicH  are  counted,  not 
wei^Ml,  it  M«ins  to  have  been  the  universal  practice  to  mrike 
mil  of  tlK  account  the  testimony  of  all  wiincMcs  who  were 
CDiu>il«ml  to  be  tinder  ibe  influence  of  any  mendacity-pra- 
mdlin^  <-au>e.  Exclii*ionary  rules  of  cvirlencc  have  nownere 
boeii  curied  so  fui  aa  under  ihe  systems  of  procedure  tvhieh 
hare  liccii  the  leasr  fettered  with  technicahlies.  Take,  for 
iintAncr,  tliv  Hindoo  bw  uf  evidence.  See  Milt's  Uittory  of 
Brituk  India,  book  II.  cbup.  iv. — Editor. 
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1.  Tlic  fact  simkcii  to,  not  the  fact  itself 
wbicb  is  ill  questiou,  but  a  (act  supposed  to  be 
connected  witli  it ;  so  coimected  with  it,  that 
tbe  existence  of  the  evidentiary  fact  afTonls  a 
reason  for  inferring  the  existence  of  the  fact 
thus  evidenced  to.  This  is  circumstantial  evi- 
dence, considered  as  contradistinguished  from 
direct. 

2.  The  information  in  question  not  delivered 
immediately  from  the  source  of  ttie  information 
(the  person,  the  thing,  or  the  script,  from  which 
it  is  derived).  This  is  transmitted  evidence,  con- 
sidered as  contradistinguished  from  immediate: 
bcaniay  evidence,  transcriptitiuus  evidence,  in 
their  infinitely  diversifiable  degrees  of  remote- 
ness from  the  source. 

3.  The  evidence  in  question  not  collected  or 
delivered  in  the  best  mode;  not  delivered  under 
the  influence  of  those  securities  for  trustworthi- 
ness, which  arc  commonly,  and  might  be  gene- 
rally, employed  for  securing  the  correctness 
and  completeness  of  the  mass  of  information  : — 
sanction  of  an  oath,  examination,  cross-exami- 
nation, fixation  by  writing,  and  so  forth.  In 
this  rank  arc,  in  their  own  nature,  and  without 
the  default  of  any  person,  all  casually-wrillon 
documents,  such  as  letters  and  memorandums : 
and,  by  the  default  of  th?  legislator  or  the  judge, 
all  evidence  collcctctl  in  any  mode  inferior 
in  efficiency,  from  a  source  from  which  evi- 
dence might,  without  prc|)onderant  collateral 
inconvenience  in  the  shape  of  expense,  vexation, 
and  delay,  be  collected  m  tbe  best  shape.  Ex- 
amples:— affida\it  evidence;  nakedly  assertive 
discourse  (as  in  unsworn  pleadings);  and  evi- 
dence collected  /K-rJiidiccm  solum,  sine  fMirtihiis. 
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4.  The  person  who  is  the  source  of  the  in- 
formation, exposed  to  some  assignable  cause  of 
KUitpiciuti,  afl'ecting  the  trustworthiness  of  his 
statements. 

Here,  then,  arc  four  causes  of  weakness  in 
the  evidence,  of  which  the  one  here  in  question 
is  hut  otic.  In  tlie  other  three  cases,  either 
no  exclusion  at  all  is  put  upon  the  evidence,  (as 
to  the  case  of  circumstantial  evidence  in  gcne- 
j  ^) ;  or  an  exclusion  is  put  in  some  instances, 
■Ytoi  put  in  others,  according  to  a  system  of  in- 
finitely divcrsitied  and  inconsistent  rules,  (as  in 
the  case  of  the  dtH'erent  modifications  of  un- 
original and  casually-written  evidence  above 
mentioned);  or  the  weakness  of  the  evidence 
in  the  state  in  wliieh  it  is  delivered,  or  oH'erc*! 
to  be  delivered,  is  the  act  and  deed  of  the  ex- 
clustonist  himself :  he  himself  bespeaking  it  in 
a  weak  and  bad  shape,  refusing  to  receive  it  in  a 
belter  shape, — even  when,  in  the  best  |)ossible 
shape,  it  would  be  received  with  less  collateral 
inconvenience,  as  above. 

This  same  psychological  epicure,  the  delicacy 
of  whose  palate  refuses  all  aliment  that,  in  its 
unconcocted  state,  presents  a  suspicion  of  any 
the  slightest  taint,  will  not  suffer  it  to  be  served 
up  to  any  table  of  his  own,  for  his  own  use, 
unless,  by  cooks  from  bis  own  kitchen,  it  has 
been  brought,  by  a  process  of  morlijiaition,  into 

sort  of  carrion  state. 

A  degree  of  ridicule  attaches  itself  to  the 
labour  of  him  who  perseveres  in  combating  with 
the  arm  of  reason  a  practice  in  the  production 
of  which  improbity  and  imbecility  took  undis- 
tingiiishablc  parts,  and  in  which,  as  soon  almost 
us  ihe  idea  is  started,  any  one.  whose  eyes  are 
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not  determinedly  closed,  may  see  that  reason 
had  never  any  share. 

Witnesses,  each  of  them  with  a  raai'k  of 
suspicion  stamped  upon  his  forehead,  present 
themselves  to  the  English  exclusionists  for  ad- 
mittanec.  Blindfolded  by  a  bandage  borrowed  • 
certainly  not  from  justice,  but  from  knavery  or 
prejudice,  some  of  them  he  rejects,  in  consi- 
deration, as  he  says,  of  the  mark  ;  and  in  regard 
to  those,  the  objection,  in  the  jargon  of  Knglish 
jurisprudence,  goes  to  the  competcnci/:  others 
of  them  he  admits,  notwithstanding  the  mark; 
and  as  to  these,  the  objection  goes  only  to  the 
credit:  in  plain  English,  amounts  to  nothing, 
produces  no  effect  at  all. 

The  whole  assemblage  of  suspicious  charac- 
ters being  thus  distinguished  into  two  groups, 
whose  lot  is  so  different,  the  elect  and  the  repro- 
bate; a  requisition  that  would  be  to  be  made, 
(if  reason  had  any  share  in  the  concern),  is, 
that  some  sign  should  be  shewn,  by  which  it 
might  be  made  to  aujiear  that,  in  the  least  re- 
probate of  the  reprooate,  the  force  of  the  cause 
nf  suspicion  is  greater  than  in  any  of  the  elect: 
or,  if  this  be  too  much  to  require,  that,  at  the 
least,  in  an  average  man  of  the  reprobate,  the 
force  of  that  same  cause  was  greater  than  in  an 
average  man  of  the  elect. 

Such  criterion,  then,  is  it  any  where  to  be 
found  ?  So  far  from  it,  that,  on  the  contrary, 
instances  will  be  found,  instances  to  an  in- 
dejinile  extent,  in,  which,  where  the  force  of 
the  cause  of  suspicion  is  at  its  maximum,  or 
but  a  hair's  breadth  below  it.  the  proposed 
witnes-f,  is  admitted  notwithstanding, — admitted 
into  the  class  of  comiictent  witnesses;  where 
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iJiat  .same  force  is  at  its  minimum,  a  quantity 
purely  ideal,  utterly  incapable  of  ever  having 
any  the  Kioailcsi  cftcct  in  practice,  the  witness 
18  shut  out.* 

The  slia{)c  in  which  it  may  happen  to  testi- 
mony to  be  collected,  has  just  been  mentioned  as 
one  among  the  sources  of  the  weakness  to  which 
evidence  is  subject.  On  this  i^nmnd  an  argu- 
rooDt  may  be  built  by  the  exclusiouiats  :  let  us 
.^r  it. 
"-  Id  Rome-bred  procedure,  the  means  of  de- 
tecting or  preventing  mendacity  arc  so  perfectly 
insignificant,  that  it  would  be  dangerous  in  the 
highcift  dygree  to  admit  evidence  from  any  hut 
the  purest  and  most  unsuspected  source.  Par- 
tics  nut  admitted :  no  questions  asked  but  in 
a  whisjiering  room,  as  between  confessor  and 
pcDit«Dt.  by  the  judge:  no  counter-interroga- 
tion, (for  the  ciwis-examination  of  Rome-brcd 
law  i«  an  abuse  of  words,  the  penner  nf  the 
oouoter-iDterrogations  knowing  nothing  of  the 
answers  to  the  interrogations):  no  counter- 
evidence,  for  we  keep  the  evidence  as  close 
18  |Mssible,  lest  there  should  be.  Not  a  crea- 
ture to  hear  the  evidence,  but  one  who  cares 
not  a  straw  whether  it  be  true  or  false.  Thus 
circumstanced,  the  evidence  is  true  or  untrue, 
pure  or  impure,  according  to  the  source  from 
which  it  flows.  Under  such  a  system,  ought 
any  thing  under  the  degree  <5f  angelic  purity 
ever  to  be  heard  ? 

Answer:  No,  most  certainly.  Accordingly, 
until  the  time  comes  when  angels  can  be  sub- 
pcena'd.  under  such  a  system  llicre  is  but  one 
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i>ropcr  course,  which  is,  to  exclude  every  body, 
riiat  done,  if  you  think  it  better  to  rccei%'e  evi- 
dence than  to  decide  without  evidence,  you  will 
admit  the  evidence  in  a  shape  in  which  it  is  fit 
to  be  received. 

The  argument,  such  as  it  is,  serves,  in  the 
manner  we  have  seen,  to  justify  the  application 
of  the  exclusionary  system  to  the  cases  in 
which  the  evidence  is  collected  in  the  Koman 
mode.  !t  will  operate  still  more  strongly  in 
favour  of  the  application  of  it  to  evidence 
received  in  the  English  affidavit  mode. 

Be  this  as  it  may ;  certain  it  is,  that,  under 
the  Rome-bred  system  (upon  the  continent, 
understand),  the  exclusionary  system  has  been 
carried  to  still  greater  Iength.s  than  under  the 
English ;  and  accordingly,  under  the  fonner, 
compared  with  the  latter,  if  the  mischief  be 
greater,  the  inconsistency  is  less. 

The  rules  of  evidence  are  the  same  in  equity 
as  ID  law.  So  it  has  been  said,  and  alway.t 
without  exception,  any  number  of  times  over, 
by  chancellor  after  chancellor.  It  is  nut  tnie  ; 
but,  so  far  as  it  is  true,  in  point  of  consistency  ■ 
at  least,  so  much  the  worse.  The  worse  the 
nuxle  of  collection,  the  more  select  ought  to  be 
the  evidence.  There  ought  to  be  gradations 
upon  gradations ;  valves  behind  valves.  One 
exclusionary  system,  for  evidence  in  causes 
tried  by  ur  before  a  jury;  another,  for  causes 
tried  in  equity;  another,  for  causes  tned  by 
learned  common  law  judges,  upon  affidavit  evi- 
dence. Single -refined  might  do  for  the  jury- 
box  ;  none  but  doublc-rc fined  ought  ever  to  be 
received  into  an  examiner's  office ;  none  but 
trcbte-rcfincd  ever  hnnde<i  up  to  the  bench. 
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Thus  stahds  it  in  poiat  of  coosistency :  bow 
in  point  of  fact  ?  In  the  shape  of  affidavit  evi- 
dence, every  thing  is  good,  irom  every  body  : 
from  pl&intifis,  firom  defendants,  from  felons, 
from  perjurers.  Present  your  evidence  to  a 
learned  judge,  be  cares  not  where  it  comes 
from,  so  it  come  in  a  bad  shape;  in  a  shape 
in  which  it  is  filable  and  filed ;  angUci,  in  a 
ibape  m  which  fees  are  paid  upon  it. 
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IMPUOPHIETV  OP  EXCLUSIOK  ON  THE  UKOUNU 
OF  INTEREST. 

Sect.   1.  ~  Interest   in  general,   not  a  proper 
ground  of  edrlusion. 

Seeing  that  deception  is  so  far  from  being 
a  certain,  so  far  from  being  even  a  ])re|)on-  f 
derantly  probable,  consequence  of  falsity  in 
evidence,  even  when  the  existence  of  the  falsity 
is  certain ;  it  seems  almost  a  superfluous  task 
to  shew,  that  to  regard  any  of  those  circum- 
stances which  have  been  held  as  grounds  of 
exclusion,  as  benig,  in  any  state  of  things  what- 
ever, to  a  certainty  productive  of  falsehood  in 
the  evidence,  is  a  presumption  altogether  un- 
warrantable. 

The  impropriety  of  it  will  appear  in  a  clearer 
and  stronger  light,  when  we  come  to  view,  one 
by  one,  the  several  alleged  causes  of  exclusion, 
for  security  against  deception  ;  the  several  cir-  _ 
cumstances,  of  which,  falsity  in  the  evidence  f 
has  been  regarded  as-tliL-  necessary',  or  at  least 
preponderantly  probable,  result.  ^ 

To  begin  with  the  article  of  interest.     I  say    fl 
here,  not  sinister  interest,  but  interest  without 
addition  :  fur  such  is  the  expression  employed 
in  the  books  of  English  jurisprudence. 
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On  this  occasion,  as  un  every  other,  to  under- 
stand what  ititcreM  means,  we  niUNt  took  to 
motives :  to  undcnttand  wlial  motive  meiinn,  wo 
must  took  to  pain  and  pleaHure,  to  tV-ar  and 
hope :  fear,  ibc  expectation  of  pain  or  Io»«  of 
pleasure;  hope,  the  expectation  of  pleasure  or 
exemption  from  pain.  The  causes  of  physical 
motion  and  rest  arc  attraction,  impulHc,  and  »o 
forth :  the  causes  of  p)>ycbological  motion  and 
rest  are  motives.  Action,  or  (in  opposition  to 
i)  rest, — action,  whether  posilive  or  ni-f^- 

i, — action,  without  motive,  without  interest, 

an  effect  without  a  cause. 

It  i*  not  out  of  every  »nrl  of  pleasure,  nut  of 
everj'  sort  of  pain,  that  a  motive,  an  intercjit,  iit 
(at  lemst  in  a  scum:  applicable  to  the  prcwnt  pur< 
pose)capable  ofarisinir.  Some  pleasures,  nome 
pains,  are  of  too  etiu-a-ul  and  jM-Tishablc  a  nature 
to  exdte  an  interest,  to  operate  in  the  character 
of  a  motive. 

The  pleasures  and  pains  which  present  ihcm- 
■elvea  as  capable  of  acting  in  that  character, 
have,  in  another  work,"  been  reduced  to  a  cer- 
tain numttvr  of  heads. 

In  the  estimation  of  vulgar  prejudice,  there 
ifl  a  natural  alliance  between  improbity  and 
iatelligence,  between  probity  and  imbecility. 
In  the  estimate  of  discernment,  they  arc  differ- 
ently ffroiiped  :  improbity  and  hebetude;  pro- 
bitv  and  jiitt-ltigence. 

fgnoramuft  has,  for  the  purpose  of  thiR  topic, 
cooipoted  his  system  of  psychology.  What  is 
it?  A  counter{Ktrt  to  tne  learned  Plowden's 
fystem  of  mineralogical  chemistry :   equal  as 
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toucbinfc  its  simplicity;  equal  as  touching  its 
truth.  Two  parent  metals,  sulphur  ami  mer- 
cury:  the  luutlier,  sulphur;  the  lather,  mer- 
cury. Are  they  ia  good  health?  they  bt^get 
the  nuble  metals :  are  they  in  bad  healtli  ? 
they  beget  the  base.  Fortes  creantur  JmiUius 
et  botiii. 

Witli  minds  of  every  class  the  mind  of  the 
lawyer  ha.s  to  deal.  Of  llie  structure  of  the 
human  mind  whet  does  the  lawyer  know  ? 
Exactly  what  the  k"'**  knows -of  tin:  bud  it 
preys  upon.  By  tradition,  by  a  blind  and 
rickety  kind  of  experience,  by  something  re- 
sembling instinct,  he  knows  by  what  sophisms 
the  minds  of  jurymen  are  poisoned;  by  %vliat 
jargon  their  understandings  are  bewildered ; 
how,  by  a  name  of  reproach,  the  man  who 
asks  for  the  execution  of  the  laws  and  the  for- 
mation of  good  uneH  is  painted  as  an  enemy, — 
the  judge  who  by  quibbles  paralyzes  the  lawn 
which  exi.st,  and  strains  every  nerve  to  prevent 
their  improvement,  is  pointed  out  as  an  idol  U> 
be  stutted  with  adoration  and  with  ofterings. 

In  the  view  taken  of  the  subject  by  the  man 
of  law ;  to  judge  of  trustworthiness,  ur,  at 
least,  of  fitness  to  be  heard,  interest  or  >io 
huercst  is  (flagrant  and  stigmatized  impro- 
bity aparl^  the  only  question.  Men  at  large 
are  not  under  the  action  of  any  thing  that  can 
with  propriety  W  expressed  by  the  name  of 
interest;  therefore  tlicy  arc  to  be  admitted. 
Is  a  man  exposed  to  the  action  of  any  thing 
that  can  be  designated  by  that  invidious  name  ! 
So  sure  as  he  is,  so  sure  will  his  testimony  be 
faUc.  Enough  :  all  scrutiny  is  unnecessary  : 
shut  the  door  in  his  face. 


iHnlxter  inierett  —  the  term  and  the  distinc- 
lion  arc  alike  unknown  to  them.  Sinister 
interest  ?  Every  thing  that  ean  be  called 
inlcrcRt  is  iu  their  eyes  sinister.  -mi 

Si/iixtcr  interest,  a  temi  so  well  known  in 
rouraiiKts  and  politicians,  is  altogether  unknown 
10  lau'yers.  who  have  at  least  equal  need  of  it. 

What,  then  ?  Is  it  that  there  are  certain  sorts 
of  interests  that  are  always  sinister  interests, 
while  there  are  other  sorts  which,  if  lan|,nmc;e, 
like  heraldry,  wtire  made  by  annlopy  instead  of 
I)y  accident,  would  be  called  dexter  interests? 
No,  truly.  No  sort  of  interest  that  is  not 
cai)at)le  of  being  a  sinister  interest ;  no  sort 
of  mterest  that  is  not  capable  of  being  a  dexter 
interest.  Acting  in  a  direction  to  draw  a  man's 
conduct  aside  from  the  path  of  probity,  any  sort 
of  interest  may  be  a  sinister  interest:  acting  in 
a  direction  to  confine  a  man's  conduct  within 
the  patli  of  probity,  every  sort  of  interest  is  a 
de-Xier  interest,  the  modification  of  probity 
here  in  (|uefttion  is  veracity.  Any  inturest 
iciing  in  a  direction  to  draw  his  conduct  aside 
from  the  line  of  veracity,  is  a  sinister  interest, — 
Ray,  ID  this  case,  a  mendacity>prompting  or 
iutigaling  interest:  every  interest  acting  in  a 
direction  to  confine  his  discourse,  his  conduct, 
hid  deportment,  within  the  path  of  truth,  of 
tcrily,  of  veracity,  is  a  dexter  interest;  say,  in 
this  case,  a  veracity-securing  interest. 

Man  in  general  not  interested,  devoid  of 
interest?  His  testimony  not  exposed  to  the 
action  of  interest?  Say  rather  (for  so  you 
must  nay  if  you  would  say  true),  no  man.  no 
man's  testimony,  that  is  not  exposed  to  the 
action  uf  interest. 
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Well :  aiul  that  interest  a  siuister  one  ?  Not  it, 
indeed.  So  far  from  il,  there  is  no  man  whose 
testimony  is  not  exposed  to  the  action  of.  is 
not  acted  upon  by.  at  least  three  regular  and 
standing,  commonly _/o«;*,  forces  of  this  kind; 
all  tending  to  contine  his  conduct  within  the 
path  of  probity,  his  discourse  and  deportment 
within  the  path  of  veracity  and  truth. 

J.  Motive  belonging  to  the  physical  sanc- 
tioD.  Aversion  to  labour:  love  of  ease:  trouble 
of  inventing  and  uttering  a  false  statement, 
which,  to  answer  its  purpose,  must  be  so  ela- 
borated and  dished  up  as  to  pass  for  true. 

2.  Motive  belonging  to  the  political  sanc- 
tion. Fear  of  legal  punishment;  viz.  if  il  be  a 
case  in  which  (as  in  general)  punishment  stands 
annexed  by  the  legislator  or  the  judge  to  false 
and  mendacious  testimony. 

3.  Motive  belonging  to  the  moral,  or  say  - 
popular,  sanction.    Fear  of  shame,  in  case  of 
detcclion  or  tmremoved  suspicion. 

4.  Motive  belonging  to  the  religions  sane- 
lion.  Fear  of  supernatural  punishment,  in  this 
world  or  in  the  world  to  come. 

Of  these  four  motives,  (he  three  first  have 
more  or  less  influence  on  every  human  mind ; 
the  last,  probablv,  on  most  minds. 

On  most  minds,  did  I  say  ?  On  all  without 
exception,  if  the  English  lawyer  is  to  be  be- 
lieved :  for,  by  a  contrivance  of  his  own.  he 
has  shut  the  door  against  all  witnesses  on  whose 
hearts  motives  of  this  class  fail  of  exerting  their 
due  influence." 

In  the  above  list  we  may  see  the  regular 

*  Vid«  iattk,  chap.  5. 
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forces  which  are  tipon  duty  on  all  occasions  to 
guard  the  heart  and  the  tongue  agsinst  the 
»eductiun.'i  to  mendacity.  But,  in  addition  to 
tliesc,  there  may  be,  by  accident,  any  number 
of  others,  acting  as  auxiliaries  in  their  support. 
No  sort  of  motive  (even  these  tutelary  ones  not 
excepted)  to  which  it  may  not  happen  to  act  in 
the  direction  of  a  seductive  one ;  no  motive, 
over  and  above  these  tutelary  oneii.  to  which  It 
inay  not  happen  to  act  also  in  the  direction  of 
a  tutelary  one.  For  what  motive  is  there  to 
which  it  has  not  happened,  does  not  con- 
tinually happen,  to  be  employed  in  stimulat- 
ing men  to  actions  of  all  sorts,  good  and  bad, 
in  the  way  of  reward ;  in  restraining  them  from 
actions  of  all  sorts,  in  the  way  of  punishment?* 

Between  two  opposite  propositions,  both  of 
them  absurd  in  theory,  because  both  of  them 
noioriously  false  in  fact,  the  choice  is  not  an 
easy  one.  But  if  a  choice  were  unavoidable, 
the  absurdity  would  be  less  gross  to  say.  No 
man  who  is  exposed  to  the  action  of  interest 
will  speak  false,— than  to  say.  No  man  who  is 
exposed  to  the  action  of  interest  will  speak 
true.  Of  a  man's,  of  every  man's,  being  sub- 
jected to  the  action  of  divers  meudacity-re- 
•tniining  motives,  you  may  be  always  sure :  of 
his  being  subjected  to  the  action  of  any  meu- 
dscity-promoUng  motives,  you  cannot  be  always 
»ure. 

But  suppose  you  were  sure.     Does  it  follow, 
because  there  is  a  motive  of  some  sort  pronipt- 


•  Sco  Book  I.  TnrontTii- Oiiouso*.    Chap.  II.   Moral 
MUM  »f  coTTtcliKfs  nad  cinnpletcneu  in  letltimmy. 
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ing  a  man  to  lie,  that  for  that  reason  he  will 

lie  ?  That  there  is  danger  in  such  a  case,  is  not 
to  be  disputed  ;  but  diics  the  danger  approach 
to  certainty  ?  This  will  not  be  conlcnaed.  If 
it  did,  instead  of  shutting  the  door  against  some 
witnesses,  you  ought  nut  to  open  it  to  any.  An 
interest  of  a  certain  kind  acts  upon  a  man  in  a 
direction  opposite  to  the  path  of  duty :  but  will 
he  obey  the  impulse  ?  That  will  depend  upon 
the  forces  tending  to  confine  him  to  that  path : 
upon  the  prevalence  of  the  one  .set  of  opposite 
forces  or  the  other.  All  bodies  on  or  about  the 
earth  tend  to  the  centre  of  the  earth :  yet  all 
bodies  are  not  there.  All  mountains  have  a 
tendency  to  fall  into  a  level  witii  the  plains : 
yet,  notwithstanding,  there  are  mountains.  Alt 
waters  seek  a  level :  yet,  notwithstanding,  there 
are  waves. 

In  a  machine,  motion  or  rest  wilt  depend 
upon  the  proportion  between  the  sum  of  the  _ 
impelling  and  the  sum  of  the  restraining  forces :  | 
in  the  human  mind  the  result  will  be  the  same. 
Every  thing  depends  upon  proportion.':;  and  of  _ 
any  proportions  in  the  case,  the  man  of  law  f 
takes  no  more  thought  tlian  the  machine  does. 

Upon  the  proportion  between  the  impelling 
and  the  restraining  forces  it  depends,  whether 
the  waggon  moves  or  no.  and  at  what  rate  it 
moves :  upon  the  proportion  between  the  men- 
dacity-promoting and  the  mendacity-restraia- 
ing  forces  it  depends,  whether  any  mendacity 
be  produced  or  no,  and  in  what  degree  and 
quantity.  Any  interest,  interest  of  any  sort 
and  quantity,  sufficient  to  produce  mendacity? 
As  rational  would  it  be  to  say,  ajiy  horse,  or 
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clog,  or  flea,  put  to  a  waf^^n,  ia  suflicient  to 
move  it :  to  more  it,  and  set  it  a  ruoDiDg  at  the 
|Mu:v  of  a  mail  cuucli. 

..  Ib  tlie  human  mind  there  is  a  foree  to  which 
there  ia  nothinj,'  exactly  corri-spi)ndetit  in  the 
machiue  ;  the  (brce  oi  taiJtluiiti/ :  o('scn»ibihly 
with  reference  to  the  action  of  the  various  Borts 
of  pains  and  pleasures,  and  their  rvKpectivc 
sources,  in  the  character  of  motive*. 

Take  what  every  body  undenitands,  money : 
for  prrcisions  sake,  take  at  once  10/. ;  the  10/. 
of  the  day.  whatever  be  the  ratio  of  it  to  the 
JO/,  of  yesterday  :  to  the  present  purpone,  de- 
preciation will  not  affect  it.  This  10/.,  will  itH 
action  be  the  Name  in  the  boHoni  of  Croeiius  an 
of  Ints  f  in  the  bosom  of  Dio}{enes,  aa  in  that 
of  Catiline  ?  No  man  will  fancy  any  such 
thing  for  a  moment:  no  man,  unless,  perad- 
Tcuiure,  it  have  happened  to  him  to  have  been 
stultified  by  legal  science. 

In  each  individual  instance,  whether  menda- 
city (temptation  presenting  itself)  shall  be  pro- 
duced or  no.  will  depend  upon  fourdiNtinguifih- 
able  quantities :  quantities  above  indicated. 
On  the  one  Hide.  1.  sum  of  tlie  mendacity- 
promoting  motives  ;  2.  the  patient's  scnxibility 
to  ditto.  On  tlie  other  side,  3.  sum  of  the  men* 
dacity-rcstraimng  raotiw.'*.  reijiilarly  acting  and 
occasional ;  4,  {>atient'fi  sensibility  to  ditto. 
Upon  these  several  quantities :  conse<iucntly 
upon  the  ratio  or  pro|>(>rtion  of  the  Num  ufthe 
Quaatities  on  the  one  side  to  that  of  the  quan* 
titles  on  the  other.  Of  the  proportion,  the  cx> 
clusitmist  knows  not  any  thmg  :  he  knows  not 
any  uf  the  quantities;  he  will  nut  sud'cr  him- 
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self  to  know  any  thing :  he  regards  mendacity 
as  certain  :  he  excludes  the  evidence. 

Of  none  of  these  several  (juanlities  can  any 
thing  be  known  or  conjectured,  witliout  exami* 
nation  and  sitting  of  the  evidence.  Nothing 
can  be  known  without  experiment :  and  he 
will  not  suffer  experiment  to  be  made. 

It  is  in  psychology  as  in  ship-building  and 
navigation.  Suppose  the  ship's  way  to  depend 
u()on  the  joint  action  of  six  influencing  circum- 
slances;  six  jointly  acting,  but  mutually  con- 
flicting, causes :  and  these,  each  of  them,  say 
(for  supposition's  sake)  of  ctpial  force.  If,  tn 
the  investigations  and  reasonings  on  this  sub- 
ject, so  much  as  one  of  the  six  be  omitted,  error 
IS  the  inevitable  consequence :  the  forms  of 
mathematical  language,  instead  of  a  clieck  to 
the  error,  will  operate  but  as  a  cloak  to  it.  The 
vessel  will  be  in  one  |iart  of  the  world,  while 
the  Lagranges  and  the  Kulers  are  proving  it  to 
be'in  another. 

In  this  respect,  what  course  of  ratiocination 
'  has  been  pursued  by  lawyers,  debating  on  the 
ground  of  established  systems?  Of  the  whole 
calaloguv  of  nmtivcs,  each  capable  of  acting 
upon  (lie  will  with  the  most  efficient,  all  conse- 
queully  with  a  practically  equal,  force,  they  have 
taken  observation  of  perhaps  one,  perhaps  two; 
while  on  each  side,  or  lAvhat  is  worse)  on  one 
side  only,  the  will  of  the  patient  has  been  acted 
upon  by  perhaps  twice  or  thrice  the  number. 
What,  in  consequence,  has  been  the  justness 
of  the  conclusion  ?  Much  about  what  it  would 
be  in  navigation,  if  calculations  made  for  a  sub- 
marine vessel,  or  an  air-balloon,  were   to  be 


applied  to  a  ship  of  ordinary  make  and  size; 
or  as  if,  in  calculating  the  course  of  an  ordinary 
ve»sc],  no  account  were  taken  of  the  depth  of 
water  drawn  by  her,  or  of  the  position  of  her 
KaiN. 

In  this  slate  of  the  nrog-ress  made  by  lawyers 
in  the  theory  of  psycnology,  no  wonder  if  we 
should    lind    the    thetiry    and    practice   on    the 
subject  of  evidence  in  no  better  plight  than  na- 
vigatiun  was  among  ilie  most  polished  nations 
of  Europe,  when  the  scene  of  it  was  conBned 
to  the  Mediterranean,  and  when,  dreading  to  lose 
sight  of  land,  the  navigator  crept  alonglhe  shore. 
Between  these  twootlicrwise  resembling  cases, 
there  is,  however,  one  very  material  and  lament- 
able difterence.     In  navigation,  ignoranee,  de- 
ficient in  ailequate  power,  erred  by  over-caution 
and    timidity :    in    jurisprudence,    ignorance, 
tiuper-ia (united  with  [tower,  is  driven  aground 
continually  by  hastiness  and  rashness. 

It  would  be  tedious,  and  surely  by  this  time 
<!U|)ertluous,  to  pursue  absurdity  on  this  ground 
through  all  its  mazes. 

No  presumption  so  slender,  which  is  not, 
under  some  established  system,  tnken  for  cou- 
chisive :  if  fact,  notorious  or  provable  fact,  run 
counter,  itmakes  no  difference.  Mendacity  is  pre- 
sumed from  affection;  from  bare  wishes:  wishes 
themselves  are  presumed  from  situations,  from 
relations.  Brother  will  be  for  brother,  master  for 
senant,  servant  for  master,  and  so  on.  What? 
when  you  see  them  fighting  with  one  another 
every  day?  Is  it  for  his  excessive  fondness 
for  Abel,  that  Cain  would  have  been  excluded 
by  you  ?    No  matter :  it  makes  uo  difference. 

Among  the  causes  of  exclusion  in  Scotch  juris- 
[irudencc,  imported  or  not  from  the  Continent, 
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ia  this :  if  a  man  applies  to  either  party,  tender- 
ing his  testimony.* 

Observe,  first  the  absurdity  of  this  exclusion, 
and  then  the  mischievousne&s  of  it. 

Absurdity.  AVhat?  On  the  north  side  of  the 
Tweed,  does  no  such  affection  exist  in  any 
human  bosom  as  the  love  of  justice  ?  In  a  legal 
bosomt  it  seems,  no;  any  more  than  on  the  south 
side.  To  the  man  born  blind,  all  colours  arc 
L  alike  unknown  :  but  was  ever  blind  man  found 
absurd  enough  to  deny,  or  thoughtless  enough 
tu  forget,  the  existence  of  colours  ? 

Misctuevousness.  Mischief  the  1st.  A  man 
^w  you  robbed,  beaten,  left  for  dead :  him, 
iyou,  for  your  part,  did  not  see:  you  were  too 
much  engaged.  To  him,  you,  on  your  part, 
cannot  apply  to  testify  what  he  saw ;  for  you 
know  not  that  he  saw  any  thing :  to  yourself, 
he.  on  his  part,  must  not.  Did  you  proffer  that 
testimony  of  yours  to  tlie  plaintiff?  asks  the  advo- 
cate on  the  other  side.  Yes,  1  did.  Oh !  then, 
away  with  you ;  tell  it  any  where  else  you  will, 
you  must  not  tell  it  here :  so  sure  as  you 
opened  your  mouth,  so  sure  you  would  be  per- 
jured. 

Mischief  the  2d.  Directions  to  worthless 
witnesses  :  to  all  who,  in  the  school  of  technical 
jurisprudence,  have  learnt  to  hate  justice:  to 
all  wlio  are  in  fact  (if  any  such  there  be)  as 
worthless  as  the  man  of  law  supposes  every 
man  to  be.  If  you  see  any  man  barbarously 
injured,  and,  to  earn  a  bribe,  or  save  the 
trouble  of  testifying,  you  desire  he  should  be 
without  remedy,  go  and  offer  him  your  service. 
If  you  see  a   man   purloining  public  money, 

*  Ertkme.     Mucdowal,  wl.ii. 
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making  laws  for   honour,   breaking  them   Tor 

Krofil.  dnn'l  stand  upon  rules  of  evidence  e»ta- 
Usbed  fur  the  [itain  purpose  of  eiving  impunity 
to  atlefactors ;  don't  stink  under  a  plen  tltat 
will  ruin  you  with  even,*  man  who  has  anv  re- 
gard for  justice;  p)  to  the  prosecutor  at  once, 
and  force  upon  him  your  evidence:  the  more 
obtnuire  your  address,  the  xiircr  you  may  make 
yourself  of  destroying  tlie  competency,  and,  if 
that  won't  do.  the  cnrdibility,  of  your  ovideace. 
To  this  rule,  such  is  its  ab^iurdity,  it  enn 
hardly  have  happened  lo  be  friuiuen'tly  ncu-d 
upon :  but,  like  et'cry  other  absurd  and  mia- 
cnicvntiH  rule  of  whicli  the  Kyxtem  ix  com|ios,«l, 
it  bcs  in  readmess,  well  adapted  to  serve  a  (.■ause 
too  dctipcratc  to  be  served  by  lesa  nio  mcaiu : 
perfectly  adapted  to  afford  to  long-robed  ini- 
qaiiy  tiic  iiL-ccsxary  pretence. 

In  this  example,  we  nwy  see  a  specimen  of 
the  sort  of  evidence  on  the  ground  of  which  the 
technical  lawyer  builds  a  pretence  fur  the  ex- 
cluaiOD  of  other  evidence.  In  partial  aifection, 
«y  rather  in  preferable  reganl,  he  sees  evi- 
dence, and  tliat  cuncluhivo  ev  idcnce,  of  perjury ; 
as  if  to  wish  well  to  your  friend,  and  to  perjure 
yonrself  for  him,  were  inseparable.  In  the 
men;  act  uf  saving,  I  saw  so  and  so,  and  am 
nsady  to  testify  what  I  saw,  they  sec  evidence 
vf  partial  aneclion.  ScolifO'Jargonici  partial 
counsel:  as  if  it  were-  impossible  without  inju»- 
lice  to  wish  to  declare  to  justice  what  he  saw. 

Compare  Scotch  and  English  judicial  science. 
In  Scotland,  for  informing  the  conscience  of 
learned  judges,  no  >i|)ontancous  witnesses  receiv- 
able. Id  Eogland,  for  infomnng  conscicuccK  of 
the  same  learned  lexturc.no  witnesses  receivable 
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but  willing  ones.*  Sucli  Ih  the  metamorphosis 
undcrfTone  by  learned  Justice  in  her  passage 
from  one  side*  to  ttie  other  of  the  Tweed.  Be- 
tween willing  and  spontaneous  there  is  certainly 
some  ditFcrcnce;  the  expression  has  eareftdly 
preserved  it.  Let  jurisprudence  make  the  most 
of  it :  there  in  n6t  an  atom  to  ba  lost. 

Observe,  on  this  ground  as  on  so  many  others, 
thecontiistency  of  the  men  otlaw,  and  especially 
English  law.  Delinquency,  according  to  them,  is 
not  ever  to  be  presumed.  Vet,  as  often  as,  on 
the  ground  of  daJiger  of  deception  through  false- 
hood, they  exclude  evidence,  what  is  it  they  do 
but  presume  delinquency  ?  What  is  it,  as  often 
a^  on  this  ground  they  exclude  testimony  tliat 

[would  otherwise  be  received  by  them  in  the 
character  of  evidence, — ^what  is  it  they  do  but  to 
presume  perjury  ?  Actual  perjury,  no;  because 
tJieir  providence  has  prevented  it ;  actual  per- 
jury, DO  more  than  actual  murder,  when,  the 

'pistol  or  gun  having  been  fired,  a  tutelary  hand 
bas  just  had  time  to  beat  down  the  guilty  hand 
in  the  act  of  pulling  the  trigger  ;  actual  perjury 
not  committed,  but  the  state  of  the  mind  exactly 
as  if  it  had. 

Perjurj'  presumed,  not  indeed  for  the  punish- 
ing of  the  |)resumcd  perjurcr,but  for  the  inflicting 
punishment,  or  (if  that  be  not  the  word)  vexa- 
tion, on  an  innocent  and  injured  man :  vexation 
to  an  unlimited  extent. 


■  For  ihcir  owii  iiu.-,  English  judges,  Icnmrd  ones  at  least, 
(tB  has  been  no  oft«-n  uieorioned)  receive  ng  tceumony  bul  in 
the  affidavit  shnpr.  But  no  mun  can  Ix'  compelled  to  give 
bia  testimony  in  thin  ihap.*.  The  appropriate  gnmmoiis,  tlie 
tslfMnJ  ad  trUiJianuium,  applies  not  to  this  shape. 
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Suppose  the  exclude<l  testimony  necessary  to 
,«aivc  the  lire  of  a  uian  capitally  prusccutcd.  as 
for  murder;  here,  one  man  being  presumed  au 
iotendcd  perjurer,  another  man  sutlers  dcatli.* 

Sect.  II.  —  Pecu/iar  imptvprklj/  ofeudusion  on 
the  ground  of'  pecuiiian/  inlcrett ;  and  absurd- 
ities of  Englis/i  law  uiiaer  this  head. 

If,  od  the  g:round  of  interest  generally  con- 
sidered,— if,  oil  the  tfi'oiincl  of  any  other  si>ecies 
of  interest  in  particular, — the  unreasonableness 
of  cxcluiiion  is  demonstrable ;  it  is  in  the  in- 
stance of  pecuniary  interest  that  it  is  most 
palpable.  In  the  ca&c  of  any  other  specicR  of 
interest ;   the  interest  not  having  any  palpable 

lysical  cause,  lite  quantity  of  which  might 
be  as  an  index  and  measure  of  its  force  ;  the 
sirenclh  of  it  where  it  is  stronj^,  the  weakness 
of  it  where  it  is  weak,  is  not  so  universally 
manifest  and  incontestable.  Suppose,  for  ex- 
ample, it  be.  contended  that  enmity,  known 
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'  A  taui  -An  iiail  an  I'stato  /lur  auter  vie,  Uie  auttr  vie 
bdng  ike  life  of  one  uii  iriul  Cur  a  capital  crime,  would  hin 
bsiiiDOnT,  in  English  taw,  be  admitted  at  the  inntUDce  of  the 
fmooerT  I  leave  the  qui-ation,  u  maitlen  one,  for  the 
m1m«  of  future  eontingeot  ({intiblvrs.  But  this  I  know,  that 
if  I  woe  a  iodge,  and  it  were  a  way  with  me  u|]()n  the  hencH 
lo  do  a  kindness  to  ii  friend's  friend,  the  man  should  he 
hanged  ornot,  as  I  pletued.  Hanj;  or  not  hati^,  I  should  he 
wire,  not  only  of  my  joh,  but  of  my  praise.  Loading  the 
talluw*,  I  shoald  have  pmisc  for  my  justicL-:  exonerating  it, 
for  my  liumnnily  :  the  job  nhonld  determine  whidi. 

But  be  ihi*  IIS  it  mnv,  in  the  ease  uf  interest,  uecuniary 
■niBRat  \  in  the  ease  of  imprdliily,  as  Lvidtiieed  by  felony 
I  conviction  thereof,  there  could  be  no  doubt. 
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enmity,  is  a  reasonable  ground  of  exclusion. 
Enmity,  like  any  other  passion,  is  variable  ad 
injinitum  in  degree:  capable  ot" existing  in  auy 
the  lowest  degree,  as  well  as  in  the  highest.  But 
the  force  of  cnniily,  as  of  almost  evcrj'  other 
passion  except  the  love  of  money,  can  no  other- 
wise be  measured  than  by  its  ejects :  so  that 
if  in  this  or  that  iustauce  no  visible  effects  have 
followed  from  it,  the  only  proof  of  which  the 
existence   and  action  of  it   is  susceptible  is 
wanting  to  tbc  case.     In  the  instance  of  pe- 
cuniary  interest,   the   argument  stands    u|>on 
a  very  different  footing.     WiLliout  reckoning 
the  variations  in  degree,  resulting   from    the 
variation*!  in  the  degree  of  opulence  of  which 
the  pecuniary  circumstances  of  the  party  are 
su.<M:eptiblc;    the  degrees  of  which  the  force 
of  |>ecuniary   interest  is  susceptible  are  not 
only  prodigiously  numerous,  but  also,  in  the 
lowest   degrees,   susceptible   of  an    existence 
as  palpable  and  ponderable  as  in  the  highest. 
As  a  thousand  pounds,  applied  in  tbc  shape 
of  reward,    will    be    recognized    as  acting   on 
the  mind   in   the  character  of  a  lot  of  pecu- 
niary interest,   with  a  force   proportioned   to 
its  amount ;  so  in  like  manuer  will  a  shilling,  a 
penny,  or  a  farthing.     The  legislator,  and  the 
administrator,  the  great  dealers  in  this  species 
of  ware,  can  as  well  cut  out  in  pennyworths' 
and  farthing's  worths  the  portion  of  pecuniary 
interest  which  they  may  be  minded  to  create, 
as  in  hundred   pounds'  worths  and  thousand 
pounds"  worths  ;  and  how  questionable  soever, 
or  even  hopeless,  the  influence  of  Ibis  species 
of  interest  may  lie,  when  broken  down  into 
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these  minute  and  almost  impalpable  lob),  yet 

the  existence  of  it  in  this  case  is  Dot  less  luaui- 
kst  and  iadi!;|>utuble  thiui  in  the  other. 

Thus  it  is  that,  in  the  iustance  of  pecuniary 
interest,  the  impiopriety  of  tlie  exclusion  is 
exposed  to  view  by  a  circumstance  which  has 
^^  place  in  any  other.  Generally  speaking,  no 
odier  species  of  interest  appears  50  much  as  to 
exist,  but  in  cases  in  which  it  acts,  not  with 
considerable  force  only,  but  with  ctTect.  It  is 
not  seen  to  exist,  but  where  it  is  seen  to  act; 
nor  is  se^n  to  act,  but  where  it  is  seen  to 
triumph.  Far  otherwise  is  it  with  pecuniary 
interest.  The  purtiuus  in  which  it  is  seen  to 
exist  are  in  many  instances  so  minute,  that  in 
those  inntances  the  notion  of  its  prevalence  is 
too  palpably  absurd  to  be  embraced,  or  so 
much  ax  pretended  to  be  embraced,  by  any 
body.  Who,  lor  instance,  speaking  of  the 
fKople  of  England,  would  take  upou  himself 
lo  maintain,  with  a  ^rave  face,  that  the  majority 
of  them  would  lie  ready,  U|)tin  all  occasions, 
each  of  them  to  perjure  himself  for  the  value 
of  a  farthin;^?  Projjosilions,  however,  far  be- 
yond (bis  in  extravagance,  have  been  implicitly 
assumed  by  many  a  decision  that,  on  this 
ground,  has  issued  from  English  benches.  An 
interest,  conrspondini;  tu  some  minute  fraction 
of  a  farthing,  has  in  many  instances  been  as- 
sumed as  a  legitimate  cause  for  the  exclusion 
of  a  witness,  on  the  sole  ground  of  the  pe- 
cuniary intercAt  generated  by  lliat  cause. 

Id  vain  would  it  be  to  say,  that  this  is  among 
the  casvs  in  which  we  cannot  draw  the  line ; 
and  that,  therefore,  in  order  to  shut  out  the 
evidence   in   the  cases  in  which   the  sinister 
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influen<%  exerted  on  it  by  this  species  of 
interest  would  be  operative,  and  productive 
of  tbe  apprehended  ill  effect,  we  uiust  be  con- 
tent to  shut  it  out  in  many  instances  in  which, 
manifestly  enouf*!!,  it  cannot  be  operative.  The 
very  impossibility  of  drawing  a  line,  a  proper  _ 
bne.  any  where,  is  an  argument,  and  that  of  | 
iL-ielfa  conclusive  one,  against  the  exclusionary 
principle.  A  line  of  thin  .sort  (it  must  be  con-  _ 
fe8fle<i}  would,  in  whatsoever  place  drawn,  be  1 
an  improper  one.  But,  by  the  principle  of 
exclusion,  a  line  of  this  sort  is  not  only  drawn, 
but  drawn  at  the  very  worst  place  possible.  I 
There  is  an  impropriety  in  drawing'  the  line, 
for  example,  at  the  sum  of  forty  shillings;  and 
in  laying  down  any  such  proposition  as  that 
which  is  implicitly  contained  in  the  Court  of 
Conscience  Acts,  thai  a  man  is  not  to  be 
trusted  to  give  his  evidence  in  a  case  where 
he  has  a  sum  of  money  to  that  amount  at  stake 
upon  the  result  of  it.  There  is  an  impropriety. 
Why?  In  the  first  place,  because  (setting 
aside  all  such  inscnilable  circumstances  as 
those  which  consist  of  psychological  idiosyn- 
crasies, affecting  the  sensibility  of  the  indndual 
in  question  to  the  respective  action  of  the 
improbity-and-mendacity-restraining  motives), 
there  are  sumie  incomes  to  which  four  hundred 
pounds  are  not  more  than  forty  shillings  to 
others.  In  the  next  place,  becanse,  even  sup- 
posing it  clear,  in  the  instance  of  any  particular 
individual,  antecedently  to  experience,  that 
forty  shillings  would  constitute  a  temptation 
sutficiently  strong  to  engage  him  in  the  path  of 
perjury, — supposing  it  possible,  I  say,  to  find 
sufficient  reason  fur  predicating  this  of  a  sum 
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of  forty  ihillings,  —  it  would  not  be  posnible  to 
find  sufficient  reason  for  refusing  to  predicate, 
it  of  a  Slim  of  thirty-nine  shillings.  But,  by  the 
line  of  exclusion  drawn  where  it  is  drawn,  this 
effect  is  predicated,  not  only  of  a  sum  of  forty 
Khillings  or  of  a  sum  of  thirty-nine  shilling!!,  but 
ofasum  less, and  mucbless.than  the  thirty -ninth 
or  fortieth  part  of  the  smallest  piece  of  base  metal 
that  ever  came  out  of  a  mint :  and  this  by  a 
swccpiup-  and  unbending  rule,  by  which  ]tcoplc 
of  all  degrees  of  opulence  as  weH  as  indigence, 
ihc  Crtt-suses  as  well  as  the  Iruses,  the  Dives 
as  well  as  the  Kazanises,  are  excUided  in  the 
tump. 

The  force  with  which  a  motive  of  a  pecuniary 
kind  acts  upon  the  mind  of  a  given  individual, 
will  be  in  the  ratio  of  the  sum  in  question  to 
ius  pecuniar)'  circumstances.  In  England,  two 
individuals  may  be  found,  one  of  them  belong* 
insr  to  the  most  numerous  class,  tlte  income 
of  one  of  whom  is  to  that  of  the  other 
as  &00  to  1.  All  other  circumstances  set 
aside,  the  force  with  which  a  given  sum  acts 
upon  the  mind  of  one  of  these  individuals,  will 
be  but  one  five  hundredth  part  of  the  force 
with  which  it  acts  upon  the  mind  of  thi^  other. 
Vet  (supposing  this  rule  to  be  observed)  if,  on 
accouDt  of  his  being  acted  upon  by  the  prospect 
of  gaining  in  this  way  a  given  sum,  the  testi- 
mony of  the  poorer  of  the  two  individuals  in 
question  is  to  be  rejected,  so  must  that  of  the 
ncher.  The  same  eftect,  and  that  a  certain  one, 
in  to  be  ascribed  for  this  purpose  to  two  forces, 
of  which  the  one  is  in  tnith  but  the  five  hun- 
dredth part  of  the  other. 

In  Great  Britain,  an  estate  of  the  value  of 
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20,000  guineas  a  year,  or  tlicreaboiits,  has  been 
known  to  be  at  stake  upon  the  event  of  a 
single  cause ;  value,  at  thirty  years'  purchase, 
600,000  guineas,  A  guinea  contains  a  little 
more  than  1000  farthings:  this  same  sum,  then, 
applied  to  persons  whose  incomes  stand  at  dif- 
ferent points  in  the  scale,  from  the  highest  to 
the  lowest,  is  capable  of  acting  on  them  re- 
spectively with  1000  diftcrent  degrees  offeree: 
600,000  being  the  number  of  guineas,  mulli- 
plving  the  60(1,000  by  the  1000,  here  then  are 
600,000,000  different  degrees  of  force  with 
which  the  mind  of  man  is  capable  of  being 
acted  upon  by  this  one  motive  called  pecuniary 
interest,  to  which  by  this  rule  one  and  the 
same  degree  of  force  (and  that  in  every  case  an 
irresistible  one)  is  ascribed. 

Thus  different  are  the  degrees  of  force  with 
which  this  one,  among  so  many  causes  of  false- 
hood, (checked  by  the  action  of  so  many  counter 
causes,  of  so  many  causes  of  truth),  tends  to 
the  production  of  its  effect:  degrees,  which,  by 
the  identity  of  the  tlenomination  given  to  them. 
viz.  pecuniary  intercsl,  are  represented  as  being 
the  same.  From  the  mere  consideration  of  this 
diversity,  it  m\ist  be  sufficiently  evident,  that,  in 
a  vast  number  of  the  instances  in  which  this 
cause  of  falsehood  has  place,  its  influence  must, 
practically  speaking,  be  equal  to  0;  not  ca|iab1e 
of  surmounting  the  mere  vis  inertia  oi  the 
human  mind,  supposing  this  cause  of  action 
to  stand  alone,  unopposed  by  any  other: 
whereas  the  whole  force  of  the  standing  causes 
of  truth  is  what  it  has  to  encounter  in  every 
instance,  without  reckoning  the  force  of  such  of 
thf  causes  of  truth,  the  action  of  which  is  but 
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occasional.  Vet  this  is  the  cause,  and  indeed 
stands  at  the  head  of  the  list  of  the  causes,  the 
force  of  which  is.  by  the  rule  which  assumes  it 
for  a  ground  of  peremptory  exclusion,  regarded 
as  being  in  everj'  instance  infinite  and  irre- 
sistible :  certain,  at  least,  of  preponderating  over 
the  sum  of  all  other  forces — of  all  causes  of 
truth — to  which  it  can  happen  to  stand  opposed 
to  it. 

If  there  were  any  sort  of  witnesses  imagin- 
able against  whom  it  were  prudence  to  shut 
the  door,  the  sort  of  witnesses  against  which 
the  law  is  so  decided  to  shut  the  door  are  pre- 
ciRcly  those  to  whom  it  may  be  thrown  open 
with  least  danger.  All  witnesses  being  exposed 
I  to  seductive  iuHuence,  all  witnesses  being  tlan- 
'gerous,  those  will  be  least  dangerous  against 
whom  men  are  most  upon  their  guard:  such  are 
those  on  whose  foreheads  the  force  of  the  se- 
duction is  written  down  in  figures.  A  cloud 
involves  the  workings  of  friendship,  a  cloud 
iDvoU-es  the  workings  of  enmity,  a  cloud  in- 
volves the  workings  of  love :  the  existence  of 
the  passion,  the  force  of  its  action,  every  thing 
is  inrotve<l  in  darkness.  No  juryman,  no  stran- 
ger, scarcely  even  the  closest  intimate,  can  form 
any  estimate  of  tlie  degree  of  the  enmity,  the 
friendship,  or  the  love:  experience  may  have 
ihewn  him  no  such  enmity,  no  such  frieiulship, 
no  such  love.  But  every  man  knows  what  ten 
!billings  is,  what  twunly  shilliiii;s  is,  and  what 
IS  tlie  ditferencc  :  every  man  knows  the  value, 
every  man  feels  the  power,  of  money.  Every 
man  knows  that  allowances  are  to  be  made  for 
it.  Few  men  are  disposed  to  luukc  less  allow- 
ance than  truth  requires,  for  the  force  of  its 
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action  on  other  people.    Few  men  are  disposed 

to  set  the  incorruptibility  of  other  ineii  at  too 
high  a  rate,  or  the  force  of  corruption  at  too 
low  a  oae :  few  men  iu  whom  MUitpicions  thus 
grounded  are  in  any  dangerof  not  being  carried 
up  to  the  full  limits  of  llic  truth ;  few  in  whom 
they  are  not  much  more  apt  to  be  carried  be- 
yond the  truth  than  to  fall  short  of  it. 

Of  the  force  of  money,  on  whatever  occasion 
acting,  the  judge  sitting  on  his  bench  is  fully 
aware  and  acutely  sensible.  Agreed :  but  is 
there  any  otlicr  human  being  to  whom  that 
force  is  a  secret  ?  Sits  there  that  old  woman 
any  where  (not  to  confine  ourselves  to  benches) 
who,  on  hearing  a  report  made  to  her  by 
anotJier  old  woman,  forgets  to  ask  herself  in 
what  way  and  degree  (if  in  any)  the  reporting 
old  woman  may  have  to  gain  or  lose  by  the 
credit  given  or  not  given  to  her  report  ?  , , 

What?  can   the    man   of  law   he  sincere  in  ■ 
thinking  that  no  sort  of  men  understand  either  ^ 
the  value  of  money,  or  the  influence  of  it  upon 
testimony,  but  himself? 

In  this  case,  therefore,  the  advantage  ex- 
pected from  exclusion  of  evidence,  in  the  cha- 
racter of  a  security  against  deception  and  con-  _ 
sequent  misdecision,  is  more  plainly  ideal  than  I 
in  any  other:  the  reason  in  favour  of  the  ex- 
clusion more  palpably  frivolous.     And  yet  it  is. 
to  this  modiBcation  of  interest,  that  exclusion 
on  the  score  of  interest  is  in  a  manner  confined 
by  Engli-sh  jurisprudence. 

In  the  eyes  of  the  English  lawyer,  one  thing, 
and  one  thing  only,  has  a  value:  Umt  thing  is 
money. 

On  the  will  of  man,  if  you  believe  the  Eng- 
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Itiiti  law'yer,  one  tiling,  and  one  thing  only,  has 
influence:  tliat  thing  is  money.  Such  is  his 
system  of  i>sychological  dynauucs. 

Il'  you  will  belie^'e  the  man  of  law,  there  is 
no  such  thing  as  tlie  fear  of  God ;  no  such  thing 
as  regard  for  reputation ;  no  sucli  thing  as  fear 
of  legal  punishmeut;  no  such  thing  as  am- 
bition; no  such  thing  as  the  love  of  power;  no 
such  thing  as  filial,  no  such  thing  as  parental, 
affection ;  no  such  thing  as  party  attachment ; 
HO  such  thing  as  paity  enmity  ;  no  such  thing 
as  public  spirit,  patriotism,  or  general  benevo- 
lence ;  no  such  thing  as  compassion  ;  no  such 
tiling  as  gratitude ;  nu  sucli  thing  an  revenge. 
Or  (what  comes  to  the  same  thing), — weighed 
against  the  intiTc^t  prodiicwl  by  the  value  of  a 
farthing,  the  utmost  mass  of  interest  producible 
from  the  action  of  all  thoRc  atlections  put  toge- 
tlier  vanishes  in  the  scale. 

Add  self-preservation,  if  you  please ;  self- 
preservation  from  whatever  be  the  worst  of 
evils,  death  not  excepted  :  the  farthing  will 
»titl  be  heaviest.  "  A  pin  a  day  is  a  groat  a 
year."  Instead  of  the  farthing,  put  in  a  pin,  the 
result  will  be  still  tlie  same.* 


*  Under  juriipiudcntiol  law,  in  cases  in  uiiich  a  iwnally  is 
cim  to  (hi-  |>oor  or  the  parish,  and  thence  in  exoneniliuu  of 
llw  ra[c<^>1e  inhuliiliuiit,  the  evidence  of  a  iiarishioiier  eonid 
ool  be  beard  to  convict  a  man  ofait  offence  subjecting  Iiiiu  to 
atwaalty  of  five  shilliot;*  thiis  applicable.  Itnitad  of  Ave 
ihilltiiip,  ny  one  shilling:  examples  loighl  be  found: ^poor's 
rfiair.  sixpence.     Take  a  iiarishibner  of  MatTbone,  and  coni- 

Ec  haw  mitch  more  or  Inu  than  thai  of  a  pin   the  value  of 
ihan  oftheonrshillini^or  the  tii«  shillings  would  be. 
t^onea  a  atatule  lo  remedy  this :  aud,  undet  the  auspices  of 
leuiicd  gmtknuD,  instead  of  confining  the  remedy,  as  tni^ht 
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Romance,  romance!  Tnie ;  but  it  i»  the 
romance  of  real  life.  The  picture  here  drawn  of 
the  human  mind  is  romantic  enough,  no  doubt; 
but  as  to  the  account  here  given  of  that  picture,  ■ 
nothing  was  ever  more  strictly  true.  Such  arc 
tlic  decisions  of  the  sage  of  law  ;  such  his  every 
day's  practice;  such  his  opinions,  such  his 
thoughts:  unless,  on  learned  benches,  decision 
and  practice  run  on  without  thought. 

For  a  farthing,  for  the  chance  of  gaining  the 
incommensurable  fraction  of  a  farthing,  no  man 
upon  earth,  no  Englishman  at  least,  that  would 
not  perjure  himself.  This  in  Westminster  Hall 
is  science:  this  in  Westminster  Hall  is  law. 
According  to  the  prints  of  the  day.  180,000/.. 
was  the  value  of  the  property  left  by  the  late 
Duke  of  Bridgewater.  For  a  fraction  of  a  far- 
thing, Aristides,  with  the  duke's  property  in  his 
pocket,  would  have  perjured  himself. 

One  decision  I  meet  with,  that  would  be 
amusing  enough,  if  to  a  lover  of  mankind  there 
could  be  any  thing  amusing  in  injustice.  A 
man  is  turned  out  of  court  for  a  liar. — not  for 
any  interest  that  he  has,  but  for  one  which  he 
supposed  himiiclf  to  Iiave,  ihi-  cane  being  other- 
wise. Instead  of  turning  the  man  out  of  court, 
might  not  the  judge  have  contented  himself 
with  setting  him  right  ?  Would  not  the  judge's 
opinion  have  done  as  well  as  a  release?*  The 
pleasant  part  of  the  .story  is,  that  the  fact  on 


hm  tHcn,  (o  the  iadividual  pansh  in  nhich  in  ilie  individuiJ 
caM  the  evidence  had  been  lost,  actuBlly  extendi  il  to  all  the 
piir!s1ic«  ill  al)  EiiRlaod.  O  hccoic  probity  1  O  ponetilous 
reucti  of  tbpiiKlit !  Tims  in  jurispiudi;i>c«  mended  1  thus 
slatiiti'  bnokx  filled ! 

*   Vidi-  infrii.chBp.  vii.  Rettorativit  tocompetvKt/. 
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which  the  exclusion  was  grounded  could  not 
have  been  true.  For,  before  the  witness  could 
be  turned  out  of  court  for  supposing  himself  to 
have  an  interest,  he  must  have  been  informed 
of  his  having  none :  consequently,  at  the  time 
when  he  was  turned  out,  he  must  have  ceased 
to  suppose  that  be  had  any. 

Another  offence  for  which  I  find  a  man  pro- 
nounced a  liar,  seems  to  make  no  bad  match 
with  the  foregoing  :  it  was  for  being  &  man  of 
honour.  "  Ob  ho  I  you  are  a  man  of  honour,  are 
jou?  Out  with  you,  then;  you  have  no  busi- 
ness here."  Being  asked  whether  he  did  Dot 
look  upon  fahnself  as  bound  in  honour  to  pay 
costs  for  the  party  who  called  him,  supposing 
him  to  lose  the  cause,  and  whether  such  vras 
Dot  his  intention ;  bis  answer  was  in  the  af- 
firmative, and  he  was  rejected.  It  was  taken 
for  granted  that  he  would  be  a  liar.  Why  ? 
Because  he  had  shewn  he  would  not  be  one. 
If  instead  of  saying  yes  he  had  said  no,  who 
could  have  refused  to  believe  him  ?  and  what 
would  have  become  of  the  pretence  ? 

By  the  supposition,  the  witness  is  a  man  of 
super-ordinary  probity:  moral  obligation,  naked 
moral  obligation,  has  on  him  the  force  of  law. 
What  is  the  conclusion  of  the  exclusionist  ? 
That  this  man  of  uncommonly  nice  honour  will 
be  sure  to  perjure  himself,  to  save  himself  from 
incurring  a  loss  which  he  cannot  be  compelled 
to  take  upon  himself.* 


*  Both  Uiese  extrava^ncies  have  been  set  aside  by  later 
dKisions.  A  witness  cannot  now,  according  to  Fhillipps,  be 
cicluded  on  account  of  his  believing  himwlf  to  be  interested. 
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To  observe,  in  an  instructive  point  of  view, 
the  cases  where  the  exciusionist  runs  a  tilt,  as 

not  on  nccount  of  hii  conBJdermg  liimaelf  bound  in  liunoiir  to 

Cny  the  co«U.     See  Philli|ip!(,  i.  50,  fj\.     The  formi-r  point, 
owctrr,  Menu  (o  be  still  iluubtful.     See  Pliilli|)|is,  note  (I) 
lo  p.  52. 

Another  of  tlie  iibBunlitir:*  of  En^liih  luw,  in  respect  to  tlie 
exclusion  grounded  on  pecuniary  intert^si,  is  very  well  ex- 
posed in  the  following  pasaatrc,  extracted  from  a  ri-vicw  of 
tho  Traitin  des  Prruvei  JurUciairts,  in  the  79lh  Number  of 
the  Edinburgh  ReTiew  :— 

"  Take  aa  an  example  llie  case  of  forgery.  llnlcM  the 
crime  hiu  been  commitled  in  the  presence  of  witnesses,  it  can 
only  be  prwed  (tn  the  proper  sense  of  the  word)  by  ihe  indi- 
vidual (rhoxc  name  i*  snid  to  have  been  tbri^tHl.  Yet  thai 
person  is  the  only  one  whom  the  law  of  Enclnnd  prohibits 
from  proving  the  liict ;  a  strnnge  prohibition,  tor  which  some 
very  jiirong  rciMon  will  naturally  be  sought.  The  reason  to 
be  found  in  Ikr  booh  is  this,  thnt  the  pnrlv  has  an  interest  iii 
pronouncing  that  paper  forged,  for  the  en  force  mm  I  of  wbieh 
he  may  be  sued  if  it  is  gniiiine:  and  thin  would  be  true,  if  the 
event  of  the  criminal  inquiry  were  admitted  to  atlect  h>% 
intercbl,  wheu  the  holder  proceeds  in  a  civil  suit  to  enlurcc 
the  supposed  tibli^ution.  But  it  is  aho  an  indispiilable  rule, 
that  the  issue  of  tlie  trial  for  forgery,  whether  condemimtion 
or  discharge,  is  not  permitted  to  have  the  least  eii'ecl  upon 
this  jiiiliitily  :  the  crimin;il  may  be  convicted,  and  jet  the 
party  whose  name  appears  to  the  instrument,  may  Iw  fixed 
with  the  debt  iu  a  civd  procuediiij* ;  or  lie  may  be  acquitted, 
and  yet  tlie  genuineness  of  the  handwriting  may  hereafter  be 
questioned,  and  its  falsehood  established.  How,  then,  can 
tJie  anomaly  of  this  eteluaion  be  explained  ?  It  ceema  that 
lepd  auti(|uiuiau>  have  preserved  the  tradition  of  a  practice 
which  is  said  to  have  prevailed  in  former  times, — when  a 
person  was  convicted  of  forgery,  the  forged  instrument  was 
damiittl  1  i.  t.  delivered  up  to  ite  desiroved  iu  open  court. 
Ttie  practice,  if  it  ever  existed,  now  lives  out  in  the  memory 
ofdielenmed;  die  disubting  consi-queuces,  however,  survive 
it  10  this  hour.  The  Iriid  proceeds  in  the  presentee  of  the  per- 
son whow  name  is  said  to  have  been  forifirdgwho  alone  knows 
ihe  fact,  and  has  no  motive  fur  misrepresenting  it.  Hi» 
Maifiaotit  would  at  once  convict  the  pursuer  [i^u.  prisonei?] 
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here,  gainst  a  phantom  of  pecuniary  interest; 
contrast  them  with  the  cases  to  be  next  men- 
tioned, in  which,  notwithstanding  its  being 
pregnant  with  that  (tame  interest  iu  its  most 
palpable  shape,  he  gives  his  permit  to  the 
evidence. 


Sect.  IH.  F..rrrption.i  to  the  ear/ushnari/  rule  in 
EtigtUh  late — Reasons  of  the  exceptions,  sub' 
versive  of  the  general  rule. 

WtiAT  has  happened  in  this  instance,  and 
irhat,  in  this  as  well  as  so  many  otiier  in- 
tlances,  is  the  best  thing  that  could  happen  to 
the  laws  of  our  jurisprudential  Solons, — they 
are  contradicted,  contradicted  by  themselves, 
and  at  every  turn.  Exceptions,  self-contra- 
dictions, spring  up  every'  where  under  their 
feet :  exceptions,  and,  as  far  as  they  extend,  all 
reasmablc.  Reasonable,  and  why  ?  Bocnuse, 
tbe  rule  itself  being  fundamentally  absurd, 
every  thing  must  be  reasonable  which  goes  to 
narrow  its  extent. 

In  considering  the  exceptions  as  reasonable, 
understand  the  practice,  viz.  tJic  act  of  admis- 
lion.  and  no  more :  for  as  to  the  reasons  on 


if  guilty,  or,  if  innocenl,  relieve  liim  from  the  chnrgc.  But 
ihe  Uw  (IccliUM  him  inconipt'leoi ;  and  he  is  rondrmued  to 
lit  by.  a  »ilc«l  ipedalor,  hi-ariiig  tlie  ciise  impt^rfcrily  pieced 
Ml  by  ibc  opinion)  nnd  iiiirmises  of  other  ix'.rxonii,  on  the  spe-> 
tvlnlivv  qiir^liun,  uhfthcr  or  not  thu  niindwrittn^:  is  hia. 
And  lhi«  >pcctihitioti,  incntmble  iiniW  any  citriimstniicei  of 
Widying  &  rcawnuble  mind,  deciik-s  uiiun  tJie  life  ofa  fellow- 
(ititt'ii,  m  a  >y«t«in  which  hnbilually  boasts  of  requiring 
tlvays  the  vny  bcfl  cvidonre  that  the  nature  of  the  case  can 
■dial  I !" — &iitor. 
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which  it  has  been  built,  they  may  be  reasonable, 
or  absurd  in  any  degree  ;  the  practice  is  what 
it  is. 

Before  I  enter  upon  the  consideratioo  of  the 
particular  exceptive  rules,  each  cliaracterixed 
and  supported  by  its  appropriate  reason,  it  be- 
comes necessary  to  explain  what  sort  of  a  thing 
it  is,  which,  under  the  name  of  a  reason,  one 
meets  with  in  the  books  of  English  common 
law. 

Common  law  reasons  may  be  distinguished, 
in  the  first  place,  into  teclinical  reasons,  and 
vulgar  reasons.  By  technical  reasons  are 
meant  reasons  that  have  nothing  to  do  with 
utility.  Technical,  as  applied  to  reason.s,  is  an 
appellative  invented  by  English  lawyers,  to 
denote  such  modes  of  speaking  as  would  not 
pass  for  reasons  upon  any  body  but  themselves; 
reasons  peculiar  to  the  art,  the  science,  the  pro- 
fession. By  a  reason,  speaking  with  reference 
to  a  la%vor  rule  of  law,  an  unlearned  man  would 
be  apt  to  understand,  a  consideration  the  ten- 
dency of  which  is  to  ])rove  the  law  or  rule  of  law 
to  be  confonnable  to  the  principle  of  utility ;  i.  e. 
productive  of  more  good  than  evil.  These  vulgar 
or  |>i)pular  reasons  a  learned  man  will  sometimes 
condescend  to  take  up  when  they  happen  to 
fall  in  his  way ;  but  the  favourite,  the  privi- 
leged, reasons,  arc  of  course  the  professional, 
the  scientific,  the  transcendental,  in  a  word 
the  technical,  reasons;  as  above  described. 

Leaving  the  scientific  reasons  to  scientific 
men,  as  not  being  fit  to  be  spoken  of  under  the 
name  of  reasons  by  vulgar  lips,  I  confine  the 
application  of  the  word  reasons,  when  employed 
without  any  such  additament,  to  such  reasons  of 
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the  vulfsar  cast,  a.s  on  the  occasion  in  question, 
have  been  honoured  by  the  adoption  given  to 
them  by  scientitic  pens. 

A  great  book,  according  to  the  Greek  proverb, 
is  a  great  evil.  A  law,  besidL-ii  what  belongs 
to  it  a^  a  book,  is  at  any  rate  an  evil,  great  or 
little.  To  form  a  tulerably  correct  judgment 
concerning  any  law.  in  res|>ect  of  the  question 
whether  uie  good  or  the  evil  tendencies  of  it 
predominate, — in  a  word.  t<i  form  his  judgment 
on  the  quc:«tion  on  which  side  the  balajicc  is, — 
every  legislator  and  writer  on  legislation  who 
understands  his  business,  proceeds  in  his  ac- 
counts as  a  merchant  dues  in  his :  has  a  debtor 
side  as  well  as  a  creditor,  and  neglects  not  any 
more  to  make  his  entries  on  one  side  than  on 
the  other. 

Id  the  books  of  English  lawyers,  the  ways  of 
speaking  which  one  meets  with  under  the  name 
of  reasons,  are  confined  for  the  most  part  to 
one  side.  Such  is  the  case  in  particular  with 
the  reasons  corresponding  to  the  several  parti* 
cular  rules  by  which  so  many  groups  of  excep- 
tions have  t)een  attached  to  the  general  rule  of 
exclusion  on  the  score  of  pecuniary  interest. 
To  the  nile  itself,  no  reason  at  all  appears  ever 
to  have  been  annexed  :  the  utility  of  it  has  been 
established  by  assertion  and  assumption,  witli- 
out  so  much  as  an  attempt  to  find  a  reason  for 
it.  To  the  exception  has  been  attached  a 
reason,  such  as  it  is;  a  reason,  of  course,  in 
&vour  of  tlie  exceptive  rule ;  a  reason  on  that 
one  side.  The  reason  having  been  thus  exhi- 
bited, its  conclusiveness  has  been  presumed  as 
a  matter  of  course.  No  marks  are  discoverable, 
00  this  ground  at  least,  of  any  such  suspicion. 
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as  that,  in  the  accouDt-book  kept  by  a  legislator 
(supposing  him  to  keep  any),  there  should  be 
two  sides. 

On  the  present  occasion,  in  presenting  a 
sample  of  learned  reason  on  this  groiuid,  T 
shall  confine  myself  to  tlie  case  of  an  extraneous 
witness.  The  case  in  which  the  pecuniary 
interest  at  stake  is  that  which  a  man  pos^^esses 
in  the  character  of  a  party  in  the  cause,  plaintifl" 
or  defendant,  is  reserved  for  another  place  ;• 
for,  in  this  latter  case,  jurisprudence,  and  mora 
particularly  English  junKiirudence,  will  be 
lonnd  variegated  by  inconsistences,  for  which, 
in  the  situation  of  an  extraneous  witness,  there 
is  no  place. 

In  point  of  propriety,  the  exclusion  stands  in 
both  cases  on  nearly  the  same  ground.  If  there 
be  any  difference  it  is  this,  viz.  that,  sum  for 
sum,  the  exclusion  is  more  plainly  useless  In 
the  case  of  the  party  than  in  the  case  of  the  ex- 
traneous witness,  WUy  ?  Because  the  interest 
by  which  the  will  is  acted  upon  in  a  sinister 
direction,  is,  in  the  case  of  a  party,  more  con- 
spicuously painted  upon  the  face  of  the  situation 
in  which  he  stands.  Deception  is  therefore  so 
much  the  less  probable :  the  mind  of  the  judge, 
be  he  who  he  may,  is  so  much  the  leas  in 
danger  of  not  being  sufficiently  forewarned 
against  it. 

I.  Exception  the  first.  Interest  against  in- 
terest. 

Unless  the  rule,  out  of  which  the  exception 
is  taken,  be  supposed  to  be  bad  in  toto,  the 
reason  of  the  exception  (if  it  has  any)  supposes 
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alt  uther  circumslancex  e<iual,  and  the  quantity 
of  moaey  creative  of  the  interest  the  same  on 
both  udea.  Against  the  truth  of  this  suppcMi- 
tion,  tbere  is  exactly  infinity  to  one.  The 
number  of  possible  ratios  is  infinite :  of  theM 
the  ntio  of  cqitnlity  i.s  one.  Of  the  prufxirtion 
between  interest  and  iotercst,  the  exception 
takes  no  cognizance :  no  mention  of  it  is  made.* 

II.  Exception  the  second.  The  interest  con- 
ttDgent. 

The  assumptions  here  are  two.  I.  That  in 
hanuui  affairs,  at  least  m  human  affairs  of  this 
stamp,  a  line  is  already  drawn  between  «t- 
taintj  and  contin;^ncy.  2.  That  no  mntingent 
interest  can  be  equal  tri  any  certain  one. 
Whence  came  this  iioHtulatc  ?  From  Euclid  ? 
Prom  Price  ?  From  ttie  Stock  Exchange  ?  From 
lioyd's  (.'otfcc-houM;  * 

The  postulate  once  admitted,  demonstrations 
follow  in  nnv  quantity,  and  to  »ny  effVi't. 

I.  That,  in  the  case  above  alluded  to  of  the 
duke  with  his  £180.000  a  year,  his  title  to  the 

*  It  Binl  br  iM-bnowlrdgnl,  that,  in  roaay  Of  the  cuM 
iawWrh  tliM  exccptKHi  hulMcn  alkmnl,  itfaubara,  ftMi  ih* 
nuanc  of  ihe  r*Mr,  um(««tionably  rrnaiii  tli«t  Um  iotetMt.  «t 
WwdhciMcuiiiury  itiicrMt,  woa equal  on  both  mIm  ;  iJius,  ibt 
■n«|)(er  of  u  bill  of  eKchnnec  w  an  admiaHble  wilocM  in  an 
lEDM  bv  iMlonn  a)riiiiiu  onvcr,  to  prora  (hat  ke  had  no 
Acts  «  liw  drawcT*B  in  hia  hwila ;  bMauae,  whtchtnr  wwj 
tfa  mak  nny  be  dMsded,  bo  ii  c^vaJhr  liaUr.  On  tba  odwr 
haM),  tbcrr  ate  ouny  c**«  in  wfaicb  UM  intncai  it  nut  rrklly, 
hn  oalj  nuniiiull*  Um  *ame  mi  both  aide*,  Tbu^  a  pauper 
»B  ^eod  «ilneM  (at  ettbcr  pamh,  in  a  KtilmKBi  caie :  why  t 
htcaiiaa  (««  MOIold)  it  in  tke'iainr  thiiqrta  bim  whether  M 
I  in  otte  parah  or  in  anoib<^r :  true.  It  may  be  Uw 


■■■  thii^;  bal  il  may  alto  }tr.  n  wry  ilifiVfrnt  lliiiie,  linco 
dViruut  pwialwt  give  vi-ry  dilfrrent  allowance*  to  ibeir  poor. 
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whole  of  it  being  contested,  the  duke  at  the 
point  of  death,  his  only  son  called  on  his  part 
as  a  witness,  the  estate  unsettled,  son  and 
,  father  upon  the  terms  that  all  fatberti  and  all 
sons  ought  to  l>e,  the  son  would  be  a  good 
wituessi.  Why  i  Because  his  inleicst  is  not 
Tested ;  is  not  certain ;  is  no  better  than  con- 
tingent. Secus,  if  the  estate  be  in  settlement, 
six|)ence  a  year  settled  on  the  son,  the  father  in 
liilt  vigour,  the  son  in  a  galloping  consumption, 
father  and  son  like  Henry  2d  and  his  sons  :  for 
here  le  intei'est  deljitz  est  ccrtahi,  I't  nci/i]/  contht' 

gent- 

Can  it  be  necessary  to  observe  that  in  human 
affairs,  in  matters  of  pain  and  loss  especially, — 
more  particularly  in  matters  of  gain  and  loss  that 
depend  upon  law. — the  difference  between  con- 
tingency and  certainty  is  but  in  name  ?  That 
what  is  called  a  certainty,  (for  even  death  itself 
is  contingent  as  to  time),  is  but  a  coritingenof, 
in  which  the  ratio  expressive  of  the  degree  of 
probability  is  more  or  less  greater  than  in  the 
other  case  ?  Can  it  be  necessary  to  obser»-e.  that 
there  is  not  that  contingent  sum  for  which  the 
exact  equivalent,  in  a  sum  called  by  every  body 
a  certain  one,  is  not  to  be  found?  The  lawyer, 
by  whose  decrees  the  operations  of  the  money 
market  are  governed  and  perplexed,  are  they 
all  a  secret  to  him  i  What  charily-boy.  what 
beg^r>boy,  was  ever  at  a  loss  to  know  that  the 
toss-up  of  a  halfpenny  was  worth  a  farthing? 
Alas!  When  will  the  wisdom  of  the  sages  of  the 
law  rise  to  a  level  with  that  of  babes  and  suck- 
ling? 

Observe  what  the  £180,000  a  year  loses  in 
raltie,  by  being  contingent  instead  of  certain. 
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The  proportional  number  of  fathers  by  whom 
theironlychildreti  aredininherited  is — what  shall 
we  say  i  say  one  out  of  a  thousand  ;  say  even 
one  out  of  a  hundred  and  eighty.  The  valuo  of 
the  180,<K>0/.  is  reduced,  by  this  circumstance, 
to  what?— to  179,000/. 

Great  debates,  in  the  days  of  the  schoolmen, 
concerning  the  comparative  value,  in  point  of 
interest,  of  a  possible  Angelship  and  a  present 
Mouseshlp.  Mr.  Justice  would  be  clearly  for 
the  mouse. 

2.  Keeper  and  concubine:  keeper  rich  as  a 
Jew,  fond  as  tJic  Jew  in  the  Harlot's  Progress; 
concubine  at  high  allowance:  keeper's  whole 
property  at  stake  upon  the  cause.  Concubine 
a  good  witness. 

3.  Defendant  a  /eitic  sole,  maid  or  widow  ; 
her  whole  property  at  stake,  as  before  i  she 
the  heiress  of  our  duke  ;  witness  courting  her 
ID  marriage,  and  the  day  fixed  : — a  better  wit- 
aess  need  not  be  desired.  1  know  how  worth- 
les!<  a  thing;  a  woman  is,  in  the  eye  of  a  tnic 
English  lawyer:  how  incapable  of  creating  an 
mierest;  bow  incapable  of  exercising  any  influ- 
ence, right  or  wrong,  on  man's  affections ;  it 
was  my  care,  thcreibrc,  to  clothe  lier,  to  invtvl 
her,  with  a  fee  simple. 

4.  Thp  duke's  daughter  seduced:  suppose, 
as  Clarissa  was  by  Lovelace  :  she  wanting  a  day 
of  being  of  age.  Pier  parte  action  versus 
m/ucer:  case,  trespass  per  quod  scmitiitm 
mnsU:  stockings  remaining  unmended,  which 
^(e  should  have  mended  while  in  childbed: 
damages  laid  at  10,000/.  FUh  good  witness: 
why?  because  no  interest.  What  mailers  it 
to  her  whether  she  be  thought  to  have  been 
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defiled  without  consent,  or  to  have  delivered 
herself  as  Potipbar's  wife  wouid  have  done  to 
Joseph  ? 

Scats,  the  day  past,  aadjille  of  age.  Action 
per  pier  nc  gist,  quia  nul  droit :  because  no  rig-ht 
ptr /aire Jiili' mend  stockings:  t,T«u/V,  no  damages 
ai pier.  Action  perjiile  tie  gist,  tju'ta  nul  seduc- 
tion, JiUe  tte  esteaiit  liam  age:  ct  aiicore  Jit/e  bad 
evidence  :  quia  itemo  ilcbtt  esse  testis  en  son  cause 
demesne. 

ill.  Exception  the  third.  But  here  a  difficulty  , 
occurs.  A  reason,  to  be  susceptible  of  correct  \ 
scrutiny, — a  reason,  like  any  other  proposition, 
should  have  for  its  vehicle  some  determinate 
and  complete  grammatical  sentence.  But 
among  the  words,  or  assemblages  of  words, 
which  on  this  ground  assume  the  guise  and 
port  of  reasons,  no  such  propositions,  no  such  I 
sentfnccs,  are  to  be  found.  What  is  found, 
consists  of  here  and  there  a  catchword  or  two, 
out  of  which,  if  others  were  added  to  thero, 
reasons  of  some  sort  or  other  might  peradven- 
ture  be  composed.  Take,  for  example,  the 
words  necessity,  course  of  trade.  The  matter  of 
Gibbon's  book  has  been  not  unaptly  stated  to 
be  not  history,  but  allusions  to  history ;  the 
sort  of  matter  here  in  question  may,  m  like 
manner,  be  said  to  consist  not  of  reasons,  but  of 
allusions  to  reasons. 

1.  Jeweller  delivers  jewels  to  his  journey- 
man to  deliver  them  over  to  a  customer;  journey- 
man steals  them.  Thief  good  witness  to  prove 
delivery.  Why?  Because,  in  speaking  of  the 
transaction,  occasion  may  be  taken  to  use  the 
words  course  of  trade.  Trade  is  certainly  a 
good  thing :  but  quare,  what  can  it  be  the  better 
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for  a  sort  of  evidence  wliich,  in  each  instance, 
will  most  proljably,  if  not  certainly,  give  the 
goods  away  from  tlic  right  owner  to  a  thief? 

Sccua,  if  the  jeweller  himgelf  had  delivered 
tfaem :  for  this  is  not  in  the  course  of  trade. 
No  shopkeeper  was  ever  known  to  serve  a  cus- 
tomer with  his  own  hands. 

Observe  the  difference :  in  ease  of  mendacity, 
the  jeweller  has  no  interest  to  serve  but  that  of 
gaining  the  value  of  the  jewels ;  the  journey- 
man has  that  same  value  to  gain,  and  his  life  to 
save.  But  in  the  Knglieh  lawyer's  price-book, 
life  JH  worth  nothing ;  reputation  worth  as  little. 
except  when  money  is  to  be  got  by  parting 
with  it. 

2.  Action  for  the  price  of  goods  sold  by  fac- 
torage :  factor  paid  at  5  per  cent.  Question 
about  the  price  agreed  on,  whether  10,000/.  or 
11,000/.:  if  11,000/.,  factor  gets  50/.,  which,  if 
10,000/.,  he  does  not  get.  Factor  a  good  wit- 
ness. Why  ?  Because  here  too  you  may  say 
course  of  trade.  Had  the  factor  delivered  50/. 
worth  of  his  own  goods  with  his  own  hands, 
and  nobody  else  to  prove  it,  he  would  have  lost 
the  money ;  for  here  you  cannot  say  course  of 
trade. 

If,  in  the  one  case,  the  profit  from  perjury,  sup- 
posing perjury,  is  no  greater  than  in  the  other; 
now  much  greater  the  mischief!  how  much 
greater  the  loss!  To  gain  his  50/.,  the  factor 
must,  in  the  first  case,  have  inflicted  on  the 
party  injured  a  loss  of  twenty  times  as  much. 

In  a  case  of  this  sort  (and  there  are  plenty  of 
them)  some,  iuKtead  of  course  of  trade,  say  tie- 
ttttity.  The  one  word  is  as  good  as  the  other: 
any  other  as  good  as  cither  of  tJiem.     Approve 
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the  exception,  you  must  first  have  condemned 
the  rule. 

With  reference  to  what  event  can  it  be  tX' 
cessary  to  admit  a  species  of  evidence  which  is 
more  Hkely  to  be  productive  of  injustice  than 
justice?  for  such  (as  we  have  seen)  is  the  fun- 
damental proposition,  which,  in  |)oint  of  reason, 
forms  the  necessary  and  only  basis  of  the  rule. 
With  reference  to  what  desirable  end  ?  To  the 
avoidance  of  injustice  ?  To  say  so  would  be  a 
contradiction  in  terms. 

In  these  three  words,  course  of  trade,  may  be 
seen  a  complete  confutation  of  the  rule;  a  com- 
plete disavowal  of  the  principle  of  it;  a  com- 
plete certificate  of  the  non-existence  of  that 
danger  which  constitutes  the  sole  reason  of 
the  rule. 

Course  of  trade!  and  of  what  trade?  Of 
every  branch  of  trade,  from  the  highest  to  the 
lowest:  course  of  dealing,  of  dealings  of  al) 
Borta;  of  every  day's  dealings  between  man 
and  man.  The  persons  exposed  to  the  action 
ofthis  sinister  interest, — of  this  interest,  which, 
sinister  as  it  is,  pecuniary  as  it  is,  as  well  as  so 
mvich  beyond  pecuniary,  forms  no  bar  to  the 
testimony,  —  are  persons  of  the  lowest,  as  well 
as  most  numerous  order,  servants  and  day- 
labourers  :  while  the  interest,  the  pecuniary 
interest,  of  ibw-'lf,  rises  to  any  magnitude.  And 
with  this  exampio  not  only  before  your  eyes 
but  in  your  mouths,  you  take  upon  you  to  de- 
prive justice  of  the  light  of  evidence,  on  pre- 
tence of  interest! 

IV.  Exception  the  fourtli.  Interest  created 
by  a  wager:  a  wager  laid  by  the  witness  on 
the  event  of  the  cause. 
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Reason  for  the  exception :  A  man  ought  not 
to  have  it  in  his  power  to  deprive  another  of 
the  benefit  of  his  testimony. 

What!  not  to  deprive  him  of  a  sort  of  testi- 
mony which,  in  your  view  of  the  matter,  is  sure 
to  be  stained  by  perjury,  and  to  produce  mis- 
decision  and  injustice  ?  One  thing  on  one  oc- 
ca5ion,  another  thing  on  another  occasion.  One 
individual  must  not  have  it  in  his  power  to 
rive  another  of  the  benefit  of  his  testimony. 
low  often  do  they  not,  these  lawyers,  give  that 
same  power  to  individuals  in  other  in.stances! 
How  often  do  iliey  not  execute  it  themselves ! 

Blessed  law!  A  law  authorizing  parties  to 
hire  witnesses,  and  witnesses  to  be  hired :  a. 
law  cstabhshing  a  market  overt  for  hired  wit- 
nesses :  effect  given  to  the  practice,  and  no- 
thing said  against  it ! 

Wagering  thus  employed  is  subornation ;  nor 
yet  simnle  subornation,  but  subornation  double 
distilled.  Subornation  simply  distilled  is  100/. 
liised  by  plaintiff  to  witness,  to  be  received 

j>laintiH"  gains  the  cause.  A  wager  of  100/. 
between  plaintiff  and  witness,  plaintiff  laying 
that  he  loses  the  cause,  witness  that  he  gains 
it,  acts  with  double  the  force."     In  tlie  case  of 


*  If  Ibc  wmatk  were  worth  insisting  on,  it  acts  with  more 
tbu  doable  (he  force:  the  vnfTering  rrom  a  given  sum  lost 
tHfcE  *^  tnuch  greater  thnn  the  enjoymcnl  from  the  same  turn 
fihed.  What  if  the  lOCi/.  lust  were  the  witness's  all:  he 
caalM  low  no  raorc;  his  tuffrnng  from  lost  coiiM  not  l>e 
inimmil  Supposing  it  *t>  mueh  eained.  the  g"'"  would 
bt  npabtc  of  being  doiibird  and  doubled,  and  su  on  ait 
lafauttai  I  uid  (till  (he  enjoyment  limited  enough,  an,  by 
vniTtnal  L-onfeuioa,  oil  hninnTi  enjoyracnls  are.  Laws  ore 
m  foKc  reprobating  simple  gnming,  and  eni]>owering  the 
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the  simple  loser,  though  plaintiff  should  lose  the 
cause,  witness  will  indeed  gain  nothing,  but 
neither  will  he  lose.  In  the  case  of  the  wager, 
plaintiff  losiug  the  cause,  witness  will  not  only 
gain  nothing,  but  he  will  forfeit  as  much  as  in 
the  other  case  he  would  have  jjaiued. 

V.  Exception  the  fifth. 

After  observing  the  cases  in  which  the  ex- 
cluding rules  have  been  broken  througli,  for 
reasons  proper  in  themselves,  but  yet  no  other- 
wise proper  than  on  the  supjwsitinn  of  the  im- 
propriety of  the  rule;  it  may  be  curious  enough 
to  observe  a  case  in  which  the  rule  is  broken 
through  on  the  ground  of  a  circumstance  out 
of  which  nolhing  like  a  reason  can  be  made,  or 
is  so  much  as  attempted  to  be  made. 

A  time  there  was,  when  the  witness  was  not 
exposed  to  the  action  of  the  sinister  interest,  to 
the  action  of  which  he  is  now  exposed,  now 
that  he  is  called  upon  to  speak.  Well,  aud 
what  then  ?  What  follows  ?  That  at  that  time, 
had  he  been  examined,  the  cause  which  exists 
for  suspecting  him  would  not  at  that  time  have 
existed:  but,  for  not  existing  then,  does  it  exist 
the  less  at  present  t 

Question :  A  man  who  at  the  time  of  his 
examination  has  an  interest  in  the  cause,  is  he 
an  admissible  witness,  he  having  had  no  interest 
at  the  time  uf  the  supposed  fact?  Decision  in 
the  affirmative.*     Because  he  was  under  no 


lOMr  lo  lecorer  bock  noDey  thus  lost.  How  innocent  it 
*itnple  fjaminir,  in  comparison  or  luch  wagering  I 

'  Modem  E^iuity  D^st,  lii.  Evidence,  ftom  2  Vescy  juiu 
(184  or  634. 

"  WiiiWM  10  ft  will,  not  interetiteil  at  the  execution  Oir 
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temptation  when  he  had  not  to  speak,  therefore, 
when  he  is  to  speak,  knowing;  Iiiin  to  be  under 
temptation,  yon  are  to  suppose  him  not  to  be 
so.  Just  as  if  a  pilot  were  to  say  in  a  storm, 
the  vessel  among  the  breakers.  Sit  still ;  there 
is  no  danger.  Why  so?  Because  yesterday 
it  was  a  dead  calm. 

Vf.  Exception  the  sixth.     Voitv  dire.    Truth 
expected,  in  spite  of  interest. 

Odc  point  01  practice  more  may  put  a  finish 
to  this  exclusionary  rule,  and  the  deviations 
from  it.  When  a  witness  produced  against  you 
has  an  interest  in  the  business  (meaning  always 
ft  pecuniary  interest),  and  you  cannot  get  other 
evidence  of  it,  or  do  not  care  to  be  nt  the 
expense,  you  address  yourself  to  the  witness 
himself,  and  ask  him  whether  he  has  or  no :  if 
he  speaks  truth,  he  is  turned  out ;  if  he  perjures 
himself,  he  is  heard.  This  operation  is  called 
examining  a  witness  upon  the  voire  dire.  Voire 
dire  is.  in  law  French,  to  tell  tlie  truth :  and 
the  examination  is  called  voire  dire,  because 
upon  this  occasion  the  witness  is  called  upon, 
and  expected,  to  tell  the  truth  ;  no  such  requi- 
sition being  made  nor  result  expected  in  other 
cases. 

The  practice,  and  the  name  found  for  it,  are 
not  ill  matched.  Speak  the  truth  indeed?  So,on 
this  occasion  he  is  to  s|>cak  truth,  is  he?  What 
is  it  then  that  he  is  tu  speak  on  other  occasions? 

On  the  exclusionary  princijilc,  no  sup|Josi- 
tion  was  ever  more  completely  yr/o  dc  se.     If 


"  death  of  tbc  tetutor.  is  cDiiipclcni,  though  intiTi^stdl  nt 
"  hb  «xiun  run  lion.  BorgNve-  and  Wimli-r,  July  l~H5. 
-  2  Vesey  jun.  684  ot  634." 


72  EXCLUSION.  [Book  IX. 

the  man  has  no  interest,  they  make  sure  in  the 
first  plaec  that  he  will  uot  speak  the  truth ; 
and,  though  he  have  an  interest,  !>till  they  ex- 
pcet  him  to  speak  the  truth. 

On  the  principle  of"  universal  admission,  no- 
thing would  be  more  consistent,  nothing  more 
rational,  than  the  practice.  It"  the  situation  the 
witness  stands  in  exposes  him  to  the  action  of 
a  mendacity-promoting  interest,  tic  will  speak 
under  a  bias:  the  judge  should  know  of  it,  that 
he  may  put  himself  on  his  guard.  Mendacious 
it  may  happen  to  him  to  be  respecting  this  col- 
lateral fact,  as  well  as  the  principal  one ;  but 
mendacious  he  cannot  be  in  both  facts,  without 
exposing  himself  to  double  danger.  Bad  as  a 
pass])ort  to  (Jargonicii  say)  compttenct/,  tlie  ex- 
amination is  good  as  affording  a  clue  to  ere-  . 
Miliij/.  I 

In  a  modern  book  which  lies  before  me,  the 
practice  of  examination  on  a  mire  dire  is  spoken  , 
of  as  being  at  present  out  of  use.  How  the  I 
practice  itself  can  be  out  of  use,  I  do  not  very 
well  conceive.  I  can  conceive  the  phrase  to 
be  out  of  use,  and  if  it  be,  so  much  the  better. 
A  man  might  look  a  good  while,  even  in  the 
vocabulary  of  English  law,  before  he  would 
find  80  silly  a  one.  Come,  my  honest  friend, 
I  am  going  to  put  some  questions  to  yon.  To 
llie  Urstofthem,  the  courl  t'xpects  you  to  speak 
(ruth  ;  to  the-others,  as  you  please.* 

*  Tlw  aboie-cmimenitfld  excepiiaDs  are  but  specimeni. 

In  Serjeonl  Hawkins's  Crown  Low  ttands  (be  following 
piiMaX«,  word  for  woitl ; — 

"  It  tiocni*  to  br  nn  tmrnntesiod  rule,  in  all  ciuoa  wbut- 
"  MMn-ur,  lliat  ifa  penon  is  cither  lo  bo  a  Raiuer  or  a  toser  l>y 
"  Ihe  crent  of  the  cause,  wheilier  such  advantag«  be  direct 
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We  have  now  seen  that,  if  it  were  in  the 
nature  of  pecuniarily- interested   evidence    to 

"  and  immediaU,  or  consequential  only,  lie  is  iocompeUnt 
"  lo  be  a  witiMU." 

Obsenre  "fell,  i»  all  com*  whalsoever.  Immediatoly  atler, 
«iiae*  the  collection  of  cases,  tliirty-Gvo  in  number,  in 
ntnetccn  of  wltich.  tliu  evidence  of  nn  interested  tvitnr-ss  has 
been  ailjndKed  or  recognized  al  common  law  to  be  imulmis- 
■iblr  (inclnainf;  a  few  in  which  the  door  has  been  opened  by 
•pedal  prorUion  in  a  statute):  in  the  other  sixteen  it  has 
liMo  adjudnd  or  recognised  to  be  admissible.  In  this  place, 
ibereforc,  Uie  irue  construction  o(  all  is  half:  tlie  cases 
nBConroTRUble  to  tlie  rule  being',  within  two  or  three,  as 
nnmeToas  at  the  cases  conrormable  to  it.  Would  luiy  one 
•ith  to  pick  out  the  admissible  cases  from  the  inadaiistible 
tots,  wiuiout  lookine  at  the  book?  The  surest  way  would 
ba  to  drew  ibum  like  blanks  and  prties  out  of  a  wheel : 
huouui  rctaon,  iT  uniophiaticated,  would  onlv  li-ssen.  instend 
ur  increaiing,  the  chance  of  guessing  right,  tieliuld  u  sample  : 

Bod,  or  txclnded  mitnetttt.       Good,  or  admitted  luilncSKS. 
1.  The  informcr.on  a  [H-nal         I  -  "  Prreons  who  by  seve- 
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MBtMe  ming  (o  the  informer 
the  whole  or  a  part  of  the  }»:• 
lully.  Reason:  —  "  for  ho 
ii  directly  interested  in  the 
tteni."  , 

2.  In  perjiirr. 

lite  iiarly  injured,  the  pro- 
wcatioi)  bciti);  [founded  on 
the  Matuie.  Reasoo :  —  be- 
cauM  the  statute  gii^s  him 
ItD  pounds.* 


rat  statutes  ore  entitled  to 
rcwnrrls  on  conviction  of  of- 
fend cni." 

(QuiEre : — arc  they  less  in- 
terested, or  less  directly  in- 
teresled,  in  the  event?) 

2,  In  perjury  also. 

The  party  injured,  the  pro- 
secution heino;  |*rauiidi;a  on 
the  common  Uw. 

(Quwre: — do  not  the  stu- 
tiiten  give  teu  pounds,  and  a 
^at  deal  mote,  to  the  wit- 
nt»»ea  above  spoken  of?) 


*  la  prowculjous  in  which  the  expense  lo  the  prosecutor 
■  more  than  ten  pounds,  what  chance  would  the  Uw  have  of 
pnducing  any  etfeet,  if  the  injured  party  were  not  impelled 
UpfOaemte  by  ■  motive  stroD^r  than  what  can  powiblv  be 
mnled  b]r  the  chance  of  acqulrio);  ten  pounds?  especially 
«hea  the  acquisition  is  depcudGtit  upon  the  success  of  a  suit 
*l  law:  — and  such  a  suit  I 
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give  birth  to  any  such  systematical  plan  of 
legal  depredation  as  upon  a  partial  and  hasty 


Good,  or  admitted  leilaestts. 

-t.  In  tUe  same  cue  as  on 
the  other  side,  the  witnen 
good  if  he  is  disin^nuoUH, 
ami  will  not  own  that  he  eii- 
(cTtnins  an  expectation  of  the 
iiifomieT's  share. 


Bad,  or  excluded  wilnestes. 

3.  In  the  case  of  embe/zle- 
nent  of  naval  storcx ;  the  pro- 
seculion  being  on  (he  Matiite 
17  Geo.  II.  c.  40,  which  in- 
flicts a  pcnully  with  the 
moiely  to  the  mformcT,  or 
corpoieal  punishment  without 
0)6  penalty,  at  ihe  discretion 
of  the  judge.  The  witness 
bad,  if  he  is  ingenuous,  and 
owns  he  has  an  expectation 
of  the  informer's  share. 

(Compare  this  with  No.  1 
of  tlie  (^od  cases,  where  the 
eaniiiiR  of  the  reward  depends 
upon  himself,  the  jud^e  not 
kavioK  'I  "^  his  power  to  de- 
prive him  of  it,  an  here.) 

4.  In  for^ry.  in  n^ltitioii 
to  It  liond,  llie  pcnuin  whoM- 
name  in  forgtid  to  a  hiind,  und 
who  oflcrs  10  prove  that  the 
name  signed  is  not  his  sig- 
nature. 

QuBTT,  which  i%  the  most  probahlc  supposition  ?  TTiat,  to 
gun  a  hundred  pounds,  D  should  seek  to  deprive  another  of 
«  huodred  pounds,  and  no  more:  or  that,  to  gain  tlic  sunc 
«am,  W  tin-  witnus,  of  whom  it  appears  that  he  hiu  been 
trusted  with  that  sum,  shouhl  scvk  to  deprive  another  of  it, 
BJid  of  his  life  into  the  bargain  ?  That  D  should  be  guilty  of 
B  momentary,  and  general,  and  constructive  falsehood,  with- 
out oath;  or  W  of  an  express  and  circumstantial  train  of 
falsehood,  upon  oath  ? 

Quffire,  what  inducement  could  the  man  imposed  upon  by 
the  bond  have  to  let  off  W,  the  man  whose  name  is  to  it,  but  ■ 
for  W's  assuring  him  that  it  was  a  for^d  one,  and  that  he  I 
vrouUl  give  such  evidence  as  would  convict  D^  and  qunre, 
whu  could  be  Ws  inducement  to  give  such  assurance,  bnt 
Uie  expectalioD  of  saviii);  himself  i'rom  the  payment  of  the 
bond  ^  QiMcrc,  therefore,  how  is  the  interest  oeMroyed  by  tlie 
mwHBUvrc  f 


4.  The  same  person,  when 
he  has  gut  a  reloiiso  from  him 
to  whcjm  the  bond  purports 
to  be  payable. 
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riew  might  seem  the  inevitable  consequence, 
the  cases  in  which  (notwithstanding  the  in- 


[To  the  thove  exceptions  to  ihe  rule  excluding  interested 
evidence,  add  ilii*  most  tematkiibic  one.  "  IT  a  witness  is 
twora,  aiMl  pcoTM  an  inatntmenl,  however  fonnal  the  proof 
Bay  be,  on  tlie  part  or  tlie  plaiiitilT,  he  id  to  be  considered  a 
vinien  for  all  [lurposes,  ulUioir^h  he  may  be  subsmntinlly  the 
ml  defeiMi&Dt  m  the  suit,  und  tlic  defcndiitit  on  the  record  a 
mere Docotnal  i)arty."     Philli|)|)K,  i.  260. — Editor.] 

it  mat  ut  one  time  my  luiention  to  have  given  in  one  view, 
column  by  the  side  of  column,  the  whole  number  of  coses  in 
wliidi,  on  the  score  of  interest  (|)ecuniary  interest),  witnesses 
had,  in  rirtne  of  the  ([eneral  nilc,  been  cxcIikImI  ;  and  the 
CUM  of  exception,  in  which,  notwithstanding  thugcnernl  nile, 
mtDASdcs  equally  ex|Ki*cd  to  the  temptation  of  llie  some  sort 
ofiDtcrcst  had  l}ccn  omittr.'d. 

On  n  nearer  upproiu^b,  this  intention  hEw  been  given  up. 
Argiimrnlation  c>n  ihi-  iiiinttion  how  the  Uw  ought  to  be,  is  of 
iudf  fuUkK-ntly  iMliaminoiis,  without  being  ineumlicred  with 
■n  adilttioBal  load  of  argiimrntalion  on  the  iiucstion  bow  tlie 
latw  b,  or  rmth«r  ought  to  be  de«mcd,  reputed,  conjectured 
10  ba. 

the  nae  of  such  a  table  would  not  have  been  very  coniider- 
tbl#.  In  a  i^ueral  view,  the  results  of  the  iI1^ui^y,  on  the 
bead  of  «tclti:iionB  onthe  ground  of  danger  of  deception,  are 
two  : — 1.  Tliat  in  no  instance  ought  it  to  take  place;  but  thnt 
t  general  atatute  ought  to  be  made,  abolishing  it  in  all  casem. 
S.  Hial  Buch  is  the  iuconsisicncy  of  the  course  of  deciaiou 
nailer  juriapnidentia)  law,  that  (unless  it  be  in  the  particular 
twee  in  vhicb,  notwillistandiut;  itilercst,  evidence  has  been 
idonitted)  the  judge  is  in  every  case  at  perfect  liberty  to  ex- 
clude the  witjteM  or  admit  him,  as  he  tbmks  fit :  timt,  decide 
at  he  may,  he  ha«  nu  blume  to  apprehend :  and  that  between 
tbe  gCDcnl  princinlr  of  ttarc  dccttis  and  the  pursuit  of  the  endii 
of  joiticc,  in  eacli  purlirular  ca»c  he  has  hit  choice  of  praise : 
the  i>r%i»c  of  Miti  for  the  law,  in  tlie  one  case ;  the  praise  of 
mfforjurticc  in  ihe  other. 

On  the  othtr  ham),  the  crahamHsmcnt  ait«ndhig  tbe  con- 
Rmction  of  such  a  table  would  have  been  rnurmous.  Sup- 
pa*c  K  copm],  with  acknowlnlgmcnt,  fmin  the  existing  digests 
Uidaidcxt*.  Thencomr»(hc  question— Who  are  vou?  What 
Uitofalawyer  an>  yon,  who  put  your  trust  in  inueiea?  Nor 
xmM  even  this  plan  haie  been  nhcgi-llier  free  from  embar- 


70  EXCLUSION.  tBooK  IX. 

fluence  of  the  principle  of  exclusion)  this  seem- 
ingly dangerous  species  of  evidence  is  actually 
admitted,  arc  of  sutlicicnt  extent  to  have  long 
ago  let  in  the  mischief  in  full  force.  At  the 
same  time,  a  matter  of  fact  universally  notorious 
is,  that  no  symptoms  of  the  prevalence  of  any 
such  mischief  nave  ever  manifested  them- 
selves. 

So  far  is  the  public  from  ever  having  been 
laid  under  contribution  by  a  system  of  depre- 
dation grounded  on  mendacity,  as  in  the  case 
supposed  ;  so  far  has  been  the  practice  of  lay- 
ing mdividuats  under  contribution  in  this  way, 
by  false  evidence,  from  being  realized  to  such 
a  degree  as  to  have  become  a  prevalent  prac- 
tice; that  even  the  rewards  offered  to  informers, 
— the  standing  invitations  by  which  men  are 
called  upon,  at  all  times,  to  lay  offenders  under 
contribution,  without  prejudice  to  truth,  and  to 
the  great  benelit  uf  Justice, — are  not  accepted  to 
an  extent  sufficient  to  give  to  the  laws  thus 
endeavoured  to  be   sup|)orted,   the  degree  of 


nMment  and  diaiertaliou.  Index  would  not  always  azreo 
with  index :  »  choice  would  Iheii  be  to  be  mude ;  and  Uicn 
would  comt,  aa  cajididutrat  for  uduiiiitiou,  the  reasons  for  tuch 
choice. 

i.  Suppose  the  obligatiuii  sulmntted  to,  of  tiikiug  on  myscir, 
in  each  initiuice,  the  respomilidily  of  ilie  short  statement 
Etvcn  of  (he  cue.  Tlm»  tlieii  the  reader  tinds  biioEelf  plunged 
u>  the  ocean  of  juiUprudentiiil  law,  r.'om]Hj3ed,  in  every  pari  of 
it,  of  uiieerl.-iinlies.  The  reader  being  set  dowu  in  this  hiby- 
rioth,  the  budincsa  of  the  aiillior  is,  by  diMertatiuiis  u])on 
diMcrlationt,  la  make  hiiu  u  clue  for  it.  The  wordi  put  by 
one  reporter  into  tlie  moutlii  of  rhc  jud^ev,  af^ree  not  with  tlic 
word*  of  another  reporter  ;  and  when  they  do,  they  are  Ntill 
but  the  word*  of  a  reporter,  not  the  word*  of  a  judge;  no 
judge  (•  bound  by  thetn. 
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efficacy  which  the  interest  of  the  public  in  that 
behalf  renders  so  desirable. 

Alen  are  not  ko  forward  as  could  be  wished 
to  dig  for  emolument  in  the  mine  of  litigation, 
even  by  the  invitation,  and  under  the  full  pro- 
tection, of  the  law.  Can  it  be  looked  upon  with 
reason  as  a  misehicf  seriously  to  be  npnre- 
headed,  that  men  should  be  more  forward  than 
at  present  to  embark  in  the  same  intricate  ad- 
venture, with  the  reproach  of  mendacity  and 
injustice  prcssin;j;  all  the  while  upon  their  con- 
sciences, and  with  the  fear  of  punishment  and 
infamy  before  llieir  eyes? 
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CHAPTER  IV. 


lUPHOPHIETV  OF  EXCLUSION  ON  THE  GItOUNU 
Of   IMPHOBITV. 

SecT.  I. —  Convicted  perjury  an  improper  ground 
of  ej'cluiion. 

TiiiRn  general  caiiHe  of  exclusion  on  the 
score  of  deception,  improlntif. 

Interest  is  not  in  any  sliape  a  proper  ground 
of  exclusion.  Improbity,  in  whatever  shape 
or  degree.  i.s  still  larther  from  being  a  proper 
ground  of  exclusion. 

Entire  assurance  of  mendacity  neither  0!iglit 
to  be,  uor  is,  received  as  a  ground  for  the  ex- 
clusion of  the  a.SKuredly  mendacious  testimony. 
So  far  from  it,  that,  on  the  contrary,  that  sort  of 
evidence  which  is  most  assuredly  mendacious 
is  (when  applied  in  the  manner  that  all  man- 
kind are  in  the  habit  of  applying  it)  regarded 
even  by  lawyers  as  the  "  best  evidence." 

Evidence  in  which  both  causes  of  suspicion 
are  united,  and  each  in  the  highest  degree,  are 
received  in  every  day's  practice;  to  the  great 
advantage,  and  without  any  prejudice,  or  so 
much  a&  suspicion  of  prejudice,  to  justice :  and 
this  where,  m  case  of  deception,  the  mischief 
would  be  at  its  highest  pitch. 
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These  several  propositions  either  have  been, 
or,  it  is  hoped,  will  be,  established  by  suf- 
6cicnt  proof's. 

Let  us  begin  with  perjury.  In  perjury  may 
be  Keen  by  far  the  strongest  case :  the  case  in 
which  the  pretence  for  exclusion  on  the  score 
of  security  against  deception  wears  the  fairest 
outside. 

Perjury  is  a  particular  modiBcatioa  of  im- 
probity ;  but  a  modification  particularly  appro- 
priate to  the  present  purpose.  Improbity  at 
large,  according  as  it  is  more  or  less  frequently 
displayed,  iodicates  an  habitual,  or  at  lea.st 
frequent,  prevalence  of  the  force  of  the  im- 
probity-promoting over  that  of  the  tutelary  or 
improbity -restraining  motives:  a  force  im- 
pelling the  individual  into  this  or  that  line  of 
uiuDorality  and  misconduct,  according  to  the 
nature  of  the  seducing  motive  or  motives  acting 
in  each  individual  case.  Perjury,  in  additioa 
to  the  prevalence  of  the  ordinary  motives  ou 
•ome  individual  occasion  or  occasions,  indi- 
Cftte»  the  particular  species  of  delinquency  into 
which  the  individual  has  thus  been  impelled, 
viz.  mendacity :  the  very  species  by  which  the 
most  pluuhible  of  all  pretences  for  exclusion  on 
the  ground  of  improbity  is  afforded.  In  any 
other  case,  the  argument  for  the  exclusion  is  no 
more  than  this:  lie  has  violated  the  obligations 
of  morality  in  some  sorts  of  ways;  therefore  it 
is  more  or  less  probable  that  he  will,  upon 
occasion,  violate  them  in  this  sort  of  way.  In 
the  case  of  mendacity  it  runs  thus ;  He  has 
violated  the  obligations  of  morality  not  only  in 
other  sorts  of  ways,  but  in  this  very  sort  of  way, 
uu  former  occasions ;    therefore  it  is  more  or 
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less  probable  that  so  he  will  on  the  occasion 
now  in  hand.* 

For  suspicion,  a  most  perfectly  proper  ground : 
for  rejection,  none  whatever.  Rcatioiis,  tliose 
already  mentioned ;  to  which  may  be  added 
those  which  follow. 


■  Mcmlucity.oiilliw  occasion,  is  ilie  only  proper  subject  of 
legttrd  :  the  ceremony,  without  which  the  most  perniciou* 
exercite  of  meudacity  is  not  peijury.  and  by  meaiu  of  which 
the  Icjkst  pernicious  is  peijury,  is  not  the  work  of  the  witnen, 
but  of  the  legislator.  In  coiuidcring,  therefore,  tliu  pretence 
cf  cxcluHOn  on  this  );round,  mendacity  is  the  itued^  of  im- 
probity to  be  considered,  not  perjurj-.  Aboli^li  oatl)K,  you 
would  ii\>olis1i  peijury;  but  would  the  mischief  of  mendicity 
be  diminished  ? 

Th<^  mtrodacity  here  iu  question  ia  iitdeed  the  roendnciiy  of 
an  individuul  occupying  tlie  station  of  a  Judicial  witneu ; 
mcnducity  uttered  on  die  occasion  of  Judicature,  To  this 
exlt^nl,  considered  as  a  sort  of  prcsumplive  evidence  of  future 
contingent  mendacity  in  danger  of  being  committed  on  an 
occasion  of  tliis  iiame  «ort,  mendacity  committed  on  u  judicial 
occasion  in  a  uast  instance  will  (it  is  true)  alTord  a  presump- 
tion ttron^r  titan  any  single  act  of  mendacity  taken  at  hirgc. 
But  still,  it  ii  from  mendacity,  not  from  perjury, — from  men- 
dacity, whether  preconveited  or  not  into  perjury,  ^ — ihut  the 
mlRchicf  hai  flowed :  it  ia  to  that  mischief  that  the  degne 
of  improbity  is  proportionate. 

If  the  profanation  of  the  ceremony  were  alone  regarded,  the 
indication  afforded  by  it  of  improbity  would  be  very  slight,  or 
ciren  eTanescenl.  Such  at  least  must  be  the  case  m  n  country 
io  which  this  profiinatLoii  is  not  only  generally,  but  publicly 
•od  notoriously,  practised,  and  ut  the  vauie  tinu^  unnticnded 
with  the  MnK  of  shame,  by  men  in  elevated  slutiona,  and  id 
Other  retpect)  of  wihlemisbed  characters.  But  in  England,  it 
hi*  been  seen  in  a  former  book  (Book  II.  SKCuniTirs, 
Chap.  6.  Oalh)  that  e.tample*  of  lliis  profanation  arc  thus 
general,  even  amon^men  dislin^iishcd  from  the  common  moM 
by  (uperior  probity.  That  that  mgredient  in  the  composition  of 
peijury  ihould,  in  any  considcmble  dcgn-e,  operate  as  an  indi- 
cation of  mendacity,  any  more  than  any  other  iipeciet  of  in 
probity,  i*  luitamount  to  a  contradiction  in  terms, 


mPROBITV. 


81 


^ 


1,  In  this  line  of  tlulinqucncy,  beyond  most, 
if  not  all  others,  the  scale  is  iengrthy,  the  de- 
grees numerous :  the  highest  degree  upon  a 
level  with  murder;  the  lowest,  that  sort  of 
conduct  (shall  it  be  called  misconduct?)  which 
is  openly  and  habitually  practised  by  English 
jurymen ;  countenanced,  approved,  recom- 
mended by  English  judges. 

To  all  these  different  levels  the  eye  of  judi- 
cial suspicion  has  the  power  of  adjusting  itself. 
Exclusion  knows  no  gradations.  Blind  and 
brainless,  it  has  but  one  alternative :  shut  or 
open,  like  a  valve :  up  or  down,  like  a  steam- 
engine. 

Instead  of  conniving  at  the  eKclusionary  sys- 
tem, long  ago  would  the  legislator  every  where, 
if  wisdom  had  been  as  easily  displayed  as 
power  exercised,  have  exhibited  a  scale  of  this 
sort,  for  judicial  suspicion  to  guide  itself  by. 
An  attempt  of  this  sort  will  be  found  iu  an 
enduing  book. 

2,  When  the  door  of  the  witness-box  is  shut 
_  linsl  a  proposed  witness  on  this  score,  it  is 

generally  on  the  ground  of  some  single  trans- 
gressiun  of  this  sort.  Rut  a  single  transgres- 
sion of  this  sort,  what  does  it  prove  t  The 
violated  ceremony  apart  (a  concomitant  purely 
accidental,  having  no  connexion  other  than 
accidental  with  the  nature  of  the  nu-ndaeity, 
nor  with  its  pernicious  consequences),  the  con- 
viction proves  no  more  than  this,  viz.  that  on 
one  assignable  occasion  the  convict  has  been 
known  to  fall  into  that  sort  of  transgression, 
which  every  human  adult  must  also  have  fallen 
into,  more  times  than  one,  on  occasions  assign- 
able or  unassignable. 
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"  I  swd"  (says  the  Psalmist) — "  I  said  in 
my  wrnth,  all  men  are  liars."  It  was  in  his 
wrath  that  the  observation  came  from  bim ;  but 
he  need  not  have  wished  to  retract  it  in  his 
coolest  moments.  From  a  single  lie  told  in  the 
courjie  of  ever  so  long  a  hfe,  a  man  may,  with- 
out any  grammatical  impropriety,  be  denomi- 
nated a  liar.  But,  admitting  that  in  this  sense 
the  being  a  liar  is  what,  without  exception, 
roiglit  be  jn'cdicatcd  of  every  human  being  that 
ever  arrived  at  man's  estate,  the  truth  of  the 
proposition  would  not  be  incompatible  with  a 
probability  on  the  side  of  veracity,  to  the 
amount,  on  each  given  occasion,  of  many  mil- 
lions to  one.  And,  upon  the  whole,  he  who 
considers  how  few  in  comparison  are  the 
occasions  in  which  any  advantage  (howsoever 
impure,  and  overbalanced  by  ultimate  disadvan- 
tage) is  to  be  gained  by  falsehood,  will,  I  ima- 
gine, join  with  me.  in  the  opinion,  that,  from  the 
mouth  of  the  most  egregious  liar  that  ever 
existed,  truth  must  havt-  issued  at  least  a  hun- 
dred timcti,  for  oucc  that  falsehood,  wilful  faise- 
bood,  has  taken  its  place. 

Again,  no  man  is  the  same  as  himself  at  all 
times :  it  has  been  said  of  %visdom  ;  it  may  be 
said,  and  with  equal  truth,  of  probity;  it  may 
be  said,  and  not  altogether  without  (nith,  of 
veracity,  that  most  imiwrlant,  because  all-ex- 
tensive, branch  of  probity.  The  mind,  of  which 
the  force  has  sunk  under  the  temptation  at  one 
time,  may  stand  against  it  at  another :  the 
same  mind  has  its  stronger  moments  and  its 
weaker  moments;  without  taking  into  the  ac- 
count that  sort  of  revolution  ^o  much  oftener 
talked  of  than  cxemplihcd,  a  thorough  change. 
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On  tbc  part  of  the  temptation,  likewise,  the 
strength  of  it  is  liable  to  variation  (as  hath  been 
already  noted),  upon  a  scale  dititinguishable  to 
an  infinity  of  degrees. 

From  a  man's  having  home  false  witness  ia 
some  one  instance,  (or  even,  as  we  shall  sec 
presently,  without  any  such  warrant,  and 
merely  from  his  having  done  or  thought,  or 
having  been  supposed  to  have  done  or  thought. 
ftomething  wrong,  in  i>ome  other  way  that  Das 
Qolhiug  to  do  with  falsehood,)  it  is  inferred,  and 
that  with  the  most  peremptory  assurance,  that 
he  will  never  bear  true  witness  in  ihc  whole 
course  of  bis  life!  An  induction,  and  such  an 
induction,  grounded  on  a  single  instance  I 

To  pronounce  a  man  guilty  of  any  other 
offence  without  the  opportunity  of  a  hearing,  is 
allowed  to  be  the  summit  of  injustice.  To  pro- 
nounce a  man  in  the  same  manner  guilty  of  an 
intention  to  commit  perjury,  is  given,  on  this 
occasion,  as  a  most  refined  invention  for  the 
furtherance  of  justice! 

He  was  heard  (it  may  be  said):  he  was  heard, 
before  he  was  pronounced  guilty  of  the  fact  on 
which  the  incapacitation  was  grounded. —  He 
wax  beard ;  yes :  but  upon  what  occasion  ?  On 
the  occasion  on  which  he  is  deemed  incredible? 
No :  but  on  the  occasion  of  a  transaction  alto- 
gether different:  which  may  have  happened 
yesterday,  it  is  true ;  but  between  which  and 
the  occasion  in  question,  an  intcn'al  of  half  a 
century  may,  for  any  provision  the  rule  makes 
^L  to  the  contrary,  have  elapsed. 
^^  The  exclusionist,  at  any  rate,  is  estopped 
[        from  representing  conviction  of  perjury  as  a 
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mark  of  distinction  between  the  unfortunate  liar 
in  question,  and  other  men.  According  to  him, 
perjured  or  unperjured  before,  every  man  for 
the  most  trifling  profit  is  ready  to  commit 
penury. 

rrom  alt  tliis,  is  any  such  inference  to  be 
drawn  as  that  perjury  is  a  light  matter?  that  it 
is  no  stain  upon  a  man's  cliaraeter?  that  it 
affords  no  presumption  against  the  truth  of  his 
testimony  in  succeeding  instances?  Far  be  it 
from  me  to  have  harboured,  for  a  moment,  any 
such  conceit.  What  1  am  contending  against, 
(let  it  never  be  out  of  siglrt)  is  absolute  re- 
jection: rejection  in  all  cases: — not  suspicion 
and  distrust.  The  very  repugnance,  with  which 
it  is  but  natural  the  reader  should  have  received 
the  proposition  of  upeniug  the  door  of  justice  to' 
testimony  of  this  tainted  kind,  is  a  sort  of  proof 
and  earnest  of  the  safety  of  the  measure.  The 
same  precipitate  emotion,  under  the  influence 
of  which  tne  man  of  experience,  the  man  of 
law,  has  so  generally  shut  the  door  against 
testimony  thus  stigmatized,  may  be  cxjwcttd, 
to  act  upon  the  whole  with  equal  force,  and 
with  quite  as  much  as  its  due  force,  even  upon 
men  of  his  own  elevated  level :  much  more  upon 
the  unthinking  multitude  below.  So  broad,  so 
prominent  is  the  stigma. — so  conspicuous  and 
impressive  the  wammg  which  it  gives, —  the 
danger  is,  not  that  the  man  thus  distinguished 
should  gain  too  much  credence,  but  that  he 
should  not  gain  enough.  Ftnium  hubcl  hi  cornu. 
Suppose  an  ineKorable  door  shut  against  him ; 
or,  although  open,  suppose  an  inexorably  deaf 
car  turned   to  him  ;  and  observe  the  conse- 
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quencc: — that  crimes,  all  imaginable  crimes, 
may  be  comnnllcd  witli  impunity,  wilb  sure 
impunity,  on  his  person  and  in  Wis  presence. 

When  tlie  [icrjurcr  is  a  principal  in  the  cause; 
when  the  person  on  whose  part  false  testimony 
is  apprehended  (a|)prcUcnacd  on  the  ground 
of  false  testimony  given  in  a  former  instance) 
and  the  person  whose  purpose  would  be  served 
by  the  talse  testimony  (whose  interest,  it  is 
apprehended,  may  be  the  efficient  cause  of  sucb 
fai»e  testimony)  arc  one  and  the  same  ;  in  this 
ease,  it  is  only  on  tlie  part  of  one  person  that 
the  improbity  is  presumed  :  and  in  hifi  instance 
the  presumption  is  but  too  well  justified  by 
former  experience.  But  suppose  the  perjurer 
not  himself  a  party,  but  only  called  m  by  a 
party,  in  the  eliaracter  of  a  witness :  how  stands 
the  presumption  then?  Without  tiubornation 
ou  the  one  part,  perjury  on  the  other  part  in,  in 
this  case,  I  do  not  say  an  impossible  crime,  but 
at  any  rste  not  a  natural  one.  Spontaneous  per- 
jury, to  serve  a  person  who  knows  nothing  of 
it,  and  who,  therefore,  docs  not  so  much  as 
coQceive  himself  to  be  obliged  by  it,  is  certainly 
a  possible  case,  but  it  is  not  a  natural  one. 
But,  if  perjury  on  the  part  of  the  witness 
supponcK  on  the  part  of  the  party  a  sort  of 
subornation,  more  or  less  explicit, — how  stands 
the  danger,  how  stands  the  supposition,  when, 
to  produce  the  apprehended  miiichicr,  crimi- 
nality, and  in  this  high  degree,  on  the  part  of  (wo 
difftTcnt  persons,  must  have  taken  place  f  On 
the  part  of  one  of  them,  the  presumption  indeed 
bu  a  ground  to  stand  upon  :  but  on  the  part  of 
the  other,  it  has  no  ground.  Will  it  be  said, 
that  the  invoking,  in  thi.s  way,  the  aid  of  a 
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person  thus  exposed  to  suspicion,  affords  a  sug- 
picion  but  too  natural  of  a  connexion  in  guilt? 
The  suspicion  might  have  some  force,  if,  on  all 
occasions,  or  on  most  occasions,  a  man  had  his 
choice  of  witnesses.  But  in  general  the  case 
affords  no  such  choice.  Chance,  the  same 
chance  which  gives  birth  to  the  offence,  or  other 
cause  of  dispute,  (to  the  offence,  if  real,  or  to  the 
event  which  disproves  the  reality  of  it,  if  Uie 
accusation  be  groundless) — this  same  chance 
brings  tu  the  spot  the  witnesses,  by  whose  tes- 
timony, if  obtaniable,  the  cause  is  to  be  decided. 
To  have  his  witnesses  to  drag  out  of  the  house 
and  th((  very  bosom  of  the  adversary,  is  no  un- 
common case. 

Cases,  however,  there  are,  in  which  a  man 
usually  his  choice  of  witnesses ;  actual 
''ving  witnesses  to  the  transaction ;  eventual 
deposing  witnesses  in  case  of  litigation.  I  mean 
the  case  of  attesting  witnesses  to  conveyances 
and  other  contracts.  Apply  the  rule  of  exclu- 
sion for  perjury  to  this  case.  Because  my 
witness  has  since  perjured  himself,  am  X  to  be 
deprived  of  my  estate  ?• 
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*  Wlteie  a  wiUiesi,  nho  at  the  time  of  tlie  transAction  was 
an  UDUiUiesleti  one,  Ikaa  since  giveo  biniaelf  an  iatcrtut  in  the 
cauM,  a>,  for  iusiance,  by  (i  waf^r,  English  lawycn  have 
decided — and  witli  indisputable  justice — that,  by  thi«  act  of 
Oi«  viinen,  the  mrty  ihall  dm  be  dqnived  or  the  benefit  of 
bU  testimony.  The  daaia^c  which  u  man  is  not  allowed  to 
do  by  an  act  othcrwbu  so  ioooc-cnl  as  that  of  n  wngcr,  shaJI 
lie  be  allowed  to  du  it  by  so  criminal  an  act  at  perjury? 

rit  in  rather  curious,  that,  while  ihc  attMtiiig  witness,  if 
be  nas  happened  to  peijure  himst^  ainci:  he  itigaed  hb  nnine, 
wouM  not,  I  suppose,  be  admitted  to  prove  his  own  signature, 
he  is  itdmittcd  to  di&jirove  it:  "a  person  who  ha*  wt  his 
uaitic  a*  A  subscribing  witness  to  a  tlocd  or  will,  i»  admutiblc 
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Iq  conwdering  whether  improbity,  and  in 
particular  whetlier  this  strongest  case  of  it, 
ought,  IB  point  of  policy,  to  be  considered  aa  a 
grouod  for  the  exclusion  of  testimony ;  the 
consequences  in  point  of  utility  to  the  public 
taken  m  all  its  parts,  have,  on  this  occasion  as 
on  every  other,  oeen  taken  by  me  for  the  stand- 
ard of  right  and  wrong.  Bui  tlie  consideration 
of  these  consequences,  has  it  in  general  been 
the  efficient  cause  of  the  decisions  given  on  this 
head,  in  the  established  systems  of  jurispru- 
dence? To  a  certain  degree,  yes;  exclusively, 
wrtainly  not.  In  the  legislation  and  jurispru* 
dence  of  various  nalious,  uud  of  Kuglaud  among 
others,  the  offender,  not  the  community  injured 
by  the  oflciice,  has  been  the  object  in  view ; 
antipathy,  not  benevolence,  tlie  prevailing  mo- 
iive.  Infamy,  and  (as  a  visible  sign  of  infamy) 
exclusion  from  the  sanctuary  of  justice,  has 
been  a  lot  of  punishment  superadded  to  what 
other  lots  were  found  at  hand  ;  a  sort  of  make- 
weight punishmcut  to  fill  up  the  measure.  It 
U  one  of  the  instances,  which,  in  but  too  great 
number,  may  be  fouud  in  the  English  as  well 
u  other  established  systems,  of  the  sort  of 
punishment  that  has  been  called  mis-scaled 
paiushmcut:  punishment  iu  alicnam  persomim: 
a  sort  of  punishment  which,  in  this  particular 
application  of  it,  may  be  styled  chaHce-medU^ 
punishment.     The   punishment  does  not  fall 

to  BDpeaicb  tbc  execution  of  tlie  iiisuumcnt  ;"*  although  by 
■0  doing  h''  coniaM«  himidf  to  Imvc  Lri'ii  ^>lty  of  a  crime 
■lork  A\lfm  from  th«  u-ont  klod  of  |>rr[ury  only  in  the 
AKBoeofoilh,  from  forgery  only  in  ataati.—Eriitor.] 


'  PhiUijip*  on  Eridcncv,  i.  tl9,  and  tlie  caaes  then;  re- 
femd  lo. 
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Upon  the  witness  who  is  disqualified,  but  upon 
all  persons  who  may  have  need  oi"  his  evi- 
dence. A  certain  person  has  Dft'ended.  and, 
to  add  a  sting  to  nis  punishment,  an  unof- 
fendine  crowd  is  aillccled  bcluw,  and  a  pailful 
of  punishment  is  thrown  down  upon  their  heads 
out  of  a  window.  An  innocent  stranger  is  )aid 
hold  of,  and  a  sword  run  through  his  body,  that 
with  the  gtoinl  of  it  a  useless  scratch  may  he 
given  to  the  caitiff  who  has  provoked  all  this 
vengeance. 

Sect.  II.  Inconsistencies  of  English  law  under 
this  head. 


I 
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Under  English  jurisprudence,  the  testimony 
of  a  proposed  witness,  if  previously  convicted  of 
perjury,  is  altogether  inadmissible.  So  says 
the  general  rule.  Not  that  exceptions  are  alto- 
gether wanting. 

1.  Exception  the  first.  A  piece  of  parchment 
called  a  record  ha%'ing  been  rendered  necessary ; 
if  any  body  has  contrived  to  keep  it  out  of  the 
way  for  a  few  minutes,  the  perjurer's  evidence  I 
is  good  evidence.*  What  the  record  (such  part 
of  it  as  is  not  itself  mendacious}  can  exhibit  of 
the  case,  is  as  nothing  In  comparison  of  what  the  ■ 
judge's  notes  might  shew,  or  the  testimony  of 
another  person  present  at  the  trial  on  which  the 
perjury  wascommitted.  But  production  of  the 
lying  mrchment  produces  fees  ;  production  of 
the  other  evidence  would  not  yield  fees. 

The  oracular  and  sacred  character  attributed 
in  the  books  to  even.'  thing  that  heart  the  name 
of  a  record,  is  grounded  on  the  su[)position  that 
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the  instrument,  if  not  the  composition  of  the 
juitgc.  has  at  any  rate  been  authenticated  by 
his  perusal.  This  »u[iposition,  unless  by  the 
merest  accident,  is  never  true.  While  all  this 
honour  is  paid  to  the  spurious  document,  the 
gcDuine  one.  which  actually  is  the  eomj>ositiou 
uf  the  judge  himself  who  tried  the  cause,  passes 
unregarded. 

Admitting:  the  judge's  notes  as  the  best  of  all 
evidence,  when  it  happens  to  be  attainable;  one  - 
species  of  evidence  there  is,  which  catmot  but 
exist :  A  species  of  evidence  scarcely  inferior  to 
the  judge's  notes,  and  "rreatly  superior  (rationally 
speaking)  to  the  second  hand  as  well  as  un- 
circumstantial  evidence  furnished  by  the  copy  of 
the  record :  and  which  is  sure  to  b*;  nut  only 
attainable,  but  actually  present,  and  that  with- 
out expense.  This  is  no  otlier  than  the  evi- 
dence of  the  perjured  witness  himself,  whose 
conviction,  on  the  account  in  question,  is  sup- 
posed to  have  taken  place.  This,  however,  is 
too  sure,  and  simple,  and  cheap  a  method  of 
oomtag  at  the  truth,  to  bn  allowed  of.*  An 
observation  that  appears  to  have  been  made 
on  this  subject  is,  tliat  when  a  man  has  been 
convicted  oi'a  crime,  it  would  be  an  unpleasant 
thing  to  him  to  sjieak  ofit;  and  thence  it. is 
that  a  man,  whose  testimony,  if  admitted,  will 
bo  sure  to  be  delusive,  (for  that  is  the  suppo- 
sition), is  to  be  admitted  to  give  this  delusive 
testimony,  rattier  than  that  any  questions 
(hould  be  put  to  him  concerning  a  fact  on 
which  [wrjury  without  detection  would  be  im- 
possible.   But,  if  lis  being  unpleasant  to  a  man 


'  'l  LvJK'h*«  Hawkins. 
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is  a  reason  for  not  aakiog  him  a  question,  &  for- 
tiori it  ought  to  be  a  reason  for  not  punishing 
him :  for  how  unpleasant  soever  it  may  be  to 
a  man  to  say,  I  liave  been  whipped,  pilloried,  or 
transported,  the  operation  of  whipping,  pillory- 
ing, or  tnmsportitig,  should,  one  would  think, 
be  still  more  so. 

In  no  [losKible  case  can  the  unpleasant  cir- 
cumstance in  question,  the  punisbment  (if  it  is 
'  to  be  called  one),  be  surer  of  not  falling  upon 
one  who  is  innocent,  than  in  the  present;  for 
if  he  to  whom  the  question  is  thus  put,  whether 
he  has  been  convicted  of  such  or  sueh  an  offence, 
never  was  convicted  of  it, — how  it  should  ever 
happen  to  him  to  forswear  himself,  and  answer 
in  the  aflirmative,  unless  he  taJies  a  pleasure 
in  forswearing  himself  to  his  own  prejudice,  is 
scarcely  to  be  conceived.  Uow  well  disposed 
soever  a  man  may  be  to  be  unjust  to  others, 
tbere  scums  to  be  no  great  danger  of  his  being 
disposed  to  do  injustice  to  himself. 

This  prcforuncc  of  the  iuteresls  of  the  guilty 
to  those  of  tlie  inmtccnt,  how  absurd  soever  in 
all  cases,  will  at  least  have  the  effect  it  aims 
at,  in  the  case  where,  if  a  witness  is  not  liable 
to  be  exposed  by  his  own  confession,  he  is  not 
liable  to  be  exposed  at  all;  in  those  cases 
(some  such  there  are)  where  no  other  evidence 
of  specihc  criuiinality  is  permitted  to  be  ad- 
duced. But  where  the  difference  in  point  of 
unpleasantness  is  no  more  than  what  there  is 
bc-twt-en  the  confessing  his  own  guilt,  and  the 
having  it  proved  to  his  face  by  evidence  which 
is  deemed  still  more  convincing,  such  as  the 
production  of  the  record  of  his  conviction, — 
what  possible  use  there  is  in  this  tenderness. 
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even  to  the  criminal  to  whom  it  is  shewn, 
netms  not  very  easy  to  point  out. 

2.  Exception  the  second.  Where  the  stain 
upon  the  testimony  has  been  done  away  by  any 
of  the  approved  restoratives :  of  which  in  the 
chapter  of  restoratives.' 

3.  Exception  the  third.  Where  the  testimony, 
being  self- regarding,  viz,,  that  of  a  defendant, 
in  delivered  in  the  shape  of  affidavit  evidence, 
and  "  in  relation  to  the  irregularity  of  a  judg- 
"  mcnt  in  which  such  person  is  a  party."  (This 
(hen  must  have  been  m  a  civil  suit.  What  if 
in  a  criminal  suit  ?  Try  the  cause,  and  then 
Tou  vn]l  know.  Examine  the  authorities,  and 
the  farther  you  examine,  the  farther  you  will 
be  from  knowing.) 

The  reason  is  a  good  one :  provided  always 
that  the  rule  be,  in  the  first  place,  acknow- 
ledged to  be  absurd  and  mischievous.  "  It 
'•  ^th  been  ruled,  that  a  conviction  of  perjury 
"  doth  not  disable  a  man  from  making  an  alH- 
"  davit  in  relation  to  the  irregularity  of  a  judg- 
"  ment  in  a  cause  where  such  person  is  a 
'*  party ;  for  otherwise  he  must  suffer  all  in- 
"  justice.f  and  would  have  no  way  to  help 
"  nimsclf.  But  it  can  only  be  read  m  defence 
"  of  a  charge,  (i.  e.  against  a  charge),  and  not  in 
"  supiwrt  of  a  complaint. "t  Not  that,  in  the 
sort  of  case  thus  excepted,  the  reason  is  by  any 
means  so  good  as  in  the  other  sort  of  case  so 
carefully  diRtingiiished.  AH  other  evidence 
being  supposed,  in  both  cases,  unattainable;  in 
what  respect  is  a  man  less  exposed  to  suffer  all 

•  Infrt,  Chap.  7.        t  In  SalkeJd,  ii  a  "  iAjuriet." 
i  Leach's  HaMkios,  ^  103. 
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iDJustice  by  not  being  admitted  to  give  his  own 
tcfitimnny  in  5ii]>[)ort  of  a  cumpliiiiit  of  his  own, 
than  by  not  being  admitted  to  give  it  for  the 

fuqiose  of  defending  himself  against  a  charge? 
n  other  words,  in  what  respect  is  he  less  ex- 
posed to  stiffer  injustice,  by  not  being  permiltcU 
to  give  his  own  testimony  in  his  own  behalf 
when  plainlitt",  than  when  defendant  ?  On  the 
contrary,  the  danger  he  would  be  exposed  to 
from  injustice  would  be  greater  if  the  propo- 
sition were  reversed,  Pebarred  from  being 
heard  as  a  witness  fur  himself  in  the  character 
oi  defendant,  he  is  exposed  to  no  injuries  but 
such  as  may  be  attempted  to  be  inflicted  on 
him  by  the  intervention  of  the  hand  of  justice: 
debarred  from  being  beard  as  a  witness  for 
himself  in  the  character  of  plaintiff',  he  is  ex- 
|)06ed  to  all  injuries  without  exception. 

From  a  charge,  he  cannot,  in  the  way  of  con- 
viction, be  a  sutferer,  but  upon  the  supposition 
of  a  suit  of  some  kind  or  other  instituted,  and 
l>erjury  committed,  or  at  least  misrepresenta- 
tion made,  in  support  of  it,  with  the  judge  upon 
the  watch  to  protect  him  against  it.  In  this 
ease,  the  scene  of  the  injury  lies  in  curia;  and 
there  he  has  the  probity  an^  compassion  of  the  _ 
judge  for  his  defence.  In  the  opposite  case,  it  f 
lias  \A\a  (Jtirgoiiic^)  in  pays :  ami  there,  whom 
had  he  for  his  defender '.  If  the  ad%'ersar)'  had 
ordinary  prudence,  seconded  by  ordinary  good 
fortune,  nobody.  SupiHwe  yourself  for  a  mo- 
ment, gentle  reader,  m  this  unpleasant  pre- 
dicament: put  into  it,  not  by  any  perjury  of 
your  own  (you  would  not  forgive  me  the  sup- 
position), but  by  the  united  perjury  of  two 
wicked  adversaries.     Invited  by  these  lawyers, 
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your  enemy,  being  Ktronger  than  yoarseir,  and 
catching  you  alooe,  may  beat  you  lo  a  jelly ;  or 
(if  it  be  more  agreeable  to  him),  first  having 
tied  you  to  the  bed-post,  he  violates  your  wife 
and  your  daughter,  they  also  being  perjurers 
or  quakers,  in  your  presence.  Of  himself,  t]ie 
privilege  thus  given  liim  could  hardly  have  oc- 
curred to  him.  But  he  has  overheard  a  lawyer 
hng  of  it  as  a  good  joke ;  or  he  has  found  it  in 
a  book  by  accident. 

Examine  the  case  in  another  point  of  view, 
and  now  with  the  eye  of  an  exclusionist :  you 
may  sec  another  reason  for  taking  the  excep- 
tion (if  an  exception  there  must  be)  elsewhere 
mthor  than  here.  Let  it  be  in  his  own  caune, 
and,  tlierefore.  in  his  own  behalf;  here  is 
interest  in  the  case,  and  to  a  certainty : 
whereas,  if  the  cause  be  one  to  which  he  is 
not  a  i»arty,  and  in  which  he  has  no  natural 
interest,  perjury  on  his  part,  if  unbribed,  will 
be  without  a  motive:  nor  eau  he  be  bribed 
without  a  person  able  and  willing  and  bold 
enough  to  offer  him  a  bribe ;  three  conditions 
which  do  not  meet  in  one  person  every  day. 

There  remains  yet  one  part  of  the  case,  which, 
on  different  oecasinns,  has  been  brought  to  view 
alresdy.  When  the  most  suspicious  of  all  evi- 
dence (so  far  av  improbity  is  oonccrned)  is  re- 
ceii'ed,  in  what  shai>e  is  it  received  f  In  the 
■hape '  of  vivA  voce  evidence,  the  deponent 
preseot  in  court  to  be  examined  and  cross- 
examined  by  the  adversary  and  the  judge? 
Oh,  no:  this  is  exactly  the  shape  in  which 
the  door  was  just  now  expressly  shut  against 
it.  Oh,  no:  the  dish  must  be  served  up  in 
the    shaiH:    of  affidavit   evidence,  dressed    at 
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leisure*  with  an  attorney  to  di»h  it  up :  a 
licensed  accomplice  to  help  cook  the  poison, 
and  no  taster  to  detect  it. 

Thus,  in  regard  to  the  exclusions  grounded 
on  improbity,  stands  the  matter  upon  tJic  face 
ofthe  Dooks.  But  such  is  the  infehcity  of  the 
subject,  such  the  felicity  ofthe  profession,  there 
is  no  trusting  even  to  the  freshest  of  tbcir  books. 
The  ap|>arent  uncertainty  of  the  law  is  such  as 
we  have  already  had  a  glimpse  of,  and  such  as 
wc  shall  see  in  a  fuller  and  fuller  light  in  pro- 
portion as  we  advance :  but  the  real  and  latent 
uncertainty  of  the  law  (I  speak  always  of  die 
cummuu  law)  is  still  deeper  and  more  profound. 
Ever  unfathomable,  essentially  fluctuating : 
such  is  the  ocean,  such  is  the  common  law. 

Inquiring  among  profussional  friends  the 
degree  of  observance  given  to  the  rules  ex> 
eluding  witnesses  on  the  ground  of  improbity, 
I  learn  that  judges  may,  in  this  point  of  view, 
be  divided  into  three  classes.  Some,  treating 
tlie  objection  as  an  objection  to  credit,  not  to 
competency,  admit  tlic  witness,  suffer  bis  evi- 
dence to  go  to  the  jury,  presenting  tlie  objec- 
tion  at  the  same  time,  warning  tlie  jury  ofthe 
force  of  it,  and  when  thus  warned,  leaving  them 
to  themselves.  If,  after  this  warning,  the  jury 
convict  a  man  of  whose  guilt  the  judge  from 
whom  they  have  thus  received  the  warning,  is 
not  satisfied;  from  thence  follows,  as  a  matter 
of  course,  a  recommendation  to  mercy,  from 
whence  follows,  as  a  matter  also  of  course,  a 
pardon.  Another  class  suffer  the  testimony  to 
be  g^ven,  but  If  they  do  not  find  it  corroborated 
by  other  testimony,  direct  the  jury  to  acquit, 
paying  no  regard  to  it.     A  third  class,  again,  if 
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they  understand  that  no  other  evidence  is  to 
follow,  refuse,  in  spite  of  all  authorities,  so 
much  as  to  sutfer  the  jury  to  hear  the  evi- 
dence.* 

Of  what  individuals  these  several  classes  are 
respectively  composed,  I  do  not  know,  and 
iihould  be  very  sorry  to  be  obliged  to  know. 
The  object  in  all  these  cases  is  tlie  preservation 
of  the  innocent.  To  this  object  there  are  these 
three  roads,  all  equally  effectual :  the  first,  a 
rational  course,  and  conforniablc  to  law,  mean- 
in?  always  the  published,  the  known,  the  know- 
able  dispensations  of  tlic  law; — tlio  second, 
arbitrary,  assuming,  self-wiiled,  trespassing 
apoo  the  regard  due  to  the  free  agency  of 
juries,  unconformable  to  the  spirit  of  the  con- 
stitution, but  containing  nothing  absolutely  re- 
riugnant  to  any  peremptory  injunction  of  the 
aw; — the  third,  equally  and  completely  re- 
pugnant to  rcaMin  and  to  law. 

Under  the  jurisprudence  of  ancient  Rome, 
the  great  and  powerful  judge  called  the  pnctor 
used,  at  the  commencement  of  his  preetorship, 
to  bang  up  for  the  information  of  tlie  suitors,  in 
a  conspicuous  situation  in  some  public  place, 
a  table  of  the  rules  by  which  he  proposed  to 
govern  himself  during  his  year. 

Of  the  three  different  courses  taken,  as 
above  mentioned,  in  relation  to  the  same  busl- 
tm»,  by  so  many  classes  of  English  judges,  I, 
taring  no  other  interest  in  being  informed  than 

*  Ho  nradcr  should  be  infonnMl  that  tlicic  page*  trere 
vnun  KKDcvbcrr  alwiit  llii;  yciir  1  KUil.  Whether  any  grcaU;r 
4^^  of  unnnimity  exist*  on  Uii.-  lipnirh,  iii  ri^arJ  to  these 
■•Iter*,  m  >)ic  present  day,  pc-rhnpt  iiobudj  knows:  it  itt 
tofdly  wortl)  kiwwuif . — Edilor. 
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what  I  possess  in  the  general'  capacity  uf  an 
Bnglish  subject,  should  be  unwilling  lo  know 
which,  oti  any  given  occasion,  has  been  or 
would  be  taken  by  any  individual  judge.  But, 
in  the  capacity  of  a  prosecutor  in  any  of  the 
cases  in  question,  were  it  ever  my  misfortune 
to  find  myself  standing  in  that  capacity,  it 
would  certainly  be  highly  material  to  me  to 
procure  (if  it  were  possible)  two  tables :  the 
one  a  standing  one,  containing  tlie  names  of  the 
twelve  judges,  each  being  accompajiied  with 
the  designation  of  that  one  of  the  above  three 
courses  which  it  is  his  practice  to  pursue ;  the 
other  an  occasional  one,  cuntaiuing  the  names 
of  the  judges,  who,  upon  the  trial  of  the  cause 
in  which  I  was  in  a  way  to  be  prosecutor,  would 
be  dL'stiued  to  preside.  If  the  judge  1  saw 
reason  to  expect  was  a  judge  who  would  suffer  ■ 
a  jury  to  hear,  and  to  act  as  if  they  heard,  1 
would  under  his  auspices  take  my  chance  for 
bringing  the  truth  to  light :  but  if  he  were 
either  a  judge  who  would  not  suffer  a  jury  to 
hear,  or  oiil*  whu  would  not  suffer  them  to  act 
as  if  they  heard,  most  certainly  1  would  have 
nothing  to  do  that  I  could  avoid  doing,  in  the 
way  of  prosecution,  under  the  direction  of  such 
a  judge. 

It  would  be  equally  incumbent  on  me  to 
decline  bearing  a  ]iart-in  any  such  sham  trial, 
whether  I  consulted  the  rules  of  personal  pru- 
dence, or  those  of  social  duty ;  whether  I  re- 
garded the  effect  of  j^uch  a  ])rosceution  in  the 
way  of  burthen  on  my  own  finances  and  ray 
own  case,  or,  in  the  way  of  example,  on  the 
conduct  uf  those  to  whom,  in  the  capacity  of 
persons  exposed  to  the  temptation  of  offending. 
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informatioD  of  the  practice  in  this  behalf  might 
be  of  iniportaitcc. 

The  example  is  bad.  when  a  man  supposed 
to  be  guilty  is  seen  to  reiuaiu  unprosecuted. 
But  the  example  is  much  worse,  when  a  mail 
iiuppi>xed  to  be  guilty  is  seen  to  be  prosecuted, 
but  prosecuted  under  circumstances  in  which  it 
may  be  and  is  known  bcfurcliand  timt  prosecu- 
tion will  be  to  no  purpose ;  saving  always  the 
impoverishment  and  bantssmciit  of  the  prose- 
cutor,—  impoverished  and  harassed  already  by 
the  injury.  ini[)Overishcd  and  harassed  com- 
monly stifl  more,  by  the  fallaciously  offered  and 
a-ally  withholdcn  remedy.  The  escape  for 
irant  of  prosecution,  is  the  simple  escape  of 
a  guilty  man  from  puuislimcnt:  the  escape 
takiug  place  after  prosecution,  and  effected  by 
fiiich  mean^,  is  an  example  of  the  triumph  of 
him  who  i^  i^uilty,  and  of  the  punishment  of 
him  who  is  innocent  and  injured. 


Sect.  III. — Imprubity  in  other  shapes  an 
improper  ground  of  exciusmi. 

If  from  that  modification  of  improbity  which 
consists  in  a  breach  of  veracity  on  the  very  sort 
of  occasion  in  question  (viz.  judicial  testimony), 
no  sufficient  ground  for  exclusion  can  be  de- 
duced; much  less  (it  is  evident)  can  it,  from 
improbity  manifesting  itself  in  any  other  shape. 
English  juri.snnidcncc  furnishes  in  this  part  of 
tlie  field  a  rich  bar\'est  of  learning,  which  who- 
erer  has  an  a|»j)etite  for  absurdity  may  go  and 
feast  uptm,  at  the  table  spread  for  him  by 
Hawkins.  Bacon,  and  Comyn."!,  with  their  ever- 
clashing  authorities. 
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Looking  into  the  offence  for  this  purpose 
being  a  process  to  which  th<mght,  howsoever 
misapplied,  is  necessary,  aud  thought  being 
ailonded  with  trouble,  sages  have  substituted 
a  more  cxjioditioiis  o|)eration,  which  is,  the 
looking  at  the  punishment.  Treasons,  felonie* 
(unclergyable  and  clergyable),  praimunircs, 
misdemeanours  : — by  these  denoniinaticms  are 
expressed  all  the  distinctions  they  know  «f,  iu 
point  of  malignity  (or  say  improbity),  betweetiB 
one  group  ofoftencesand  another:  and,  except 
the  obscure  and  mostly  incongruous  intimation 
given  of  the  nature  of  the  offence  in  the  case  of 
treason,  and  the  undistlnguishable  intimation 
of  misconduct  or  delincjuency  in  general  con- 
veyed by  the  term  misdemeanour,  none  ofl 
these  terms  affords  any  the  slightest  intimation 
of  any  intrinsic  quality  in  the  offence  itself,  nor 
of  any  thing  else  belonging  to  it,  but  the  acci- 
dental circumstance  of  the  punishment  that  has 
been  attached  to  it.* 

A  Kystcm  of  arrangement  is  good  or  bad, 
instructive  or  fallacious,  accordingas  the  objects 
ranked  under  the  same  division  possess  more  or 
fewer  properties  in  common.  In  the  system 
in   question,   the  dbjccts  not  possessing  aoT 
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•  Of  late,  it  »txm%  to  1«  «tiiblitlicd,  that  tlic  aii«stion, 
infiimy  or  uo  inramy,  i»  to  be  decided  by  the  comtiacration, 
not  (u  Tonncity)  of  the  natnic  of  ihe  piiiiUhinetit,  but  of  the 
tiktarc  of  ihc  olFmcc :  and  for  ibis  docision  credit  neenu  to 
have  been  taken,  iis  for  a  contpicuous  stride  iu  the  career  of 
llbernltty  and  imamvcmcnt.  Bui  what  becooiea  ofii,  wIimi  it  is 
coii>iidered  ihul  lite  eoiiecpliancveuof  tlieolfciice baa iio  better 
ground  ibnn  the  obBcnration  of  tlie  puiii&hinenl&  that  hare 
been  aiiueied  to  it  ?  And  ndiniUtng  the  diHlinction  to  hare 
been  Mcertained,  u  there  any  consiiitncy  in  Bupposinu:  ibat  a 
judge  will  ill  uny  iaatance  have  atliichvd  an  infuiiious  punish- 
ment to  Du  offence  not  infuiuoua ! 
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essenlial  properties  in  common;  any  inference 
grounded  on  tlic  place  occupied  by  the  object 
in  the  system,  must,  in  tlie  ca^e  ot  this  .system 
as  of  any  other,  be  proportionably  inconclusive. 
To  make  a  complete  perambulation  of  the  whole 
chaos,  would,  for  this  or  any  other  pur[>o<>c,  re- 
quire volumes  upon  volumes.  A  sample  or  two 
must  serve  instead  of  a  complete  list. 

To  judge  of  ofl'eiict'R  by  punishments,  the 
most  detestable  of  mankina  should  be  found  in 
the  class  of  traitors.     Trea.s(ni  bcin^  the  sort  of 
act  most  offensive  to  those  whose  dependent 
creatures  judges  used  to  be,  treason  is,  in  the 
eye  of  jurisprudential  law,  the  very  pinnacle  of 
improbity.     In  the  character  of  a  witne-ss,  a 
tmitor,  of  course,  supposing  him  to  remain  with 
bis  bowels  in  his  buny,  never  could  be  heard. 
Ueason,  unless  the  case  were  purtieularizetl, 
would  never  know  what  to  think  of  it :  of  what 
Jiort  of  disposition  (if  of  any)  to  regard  it  as 
evidentiary,  whether  of  vice  or  of  virtue.    Ene- 
mies must  be  resisted ;    traitors  must  be  pu- 
nished :   but  to  a  traitor  it  may  happen  to  he 
among  the  most  profligate  or  the  nu>st  virtuous 
of  mankind.    Occasions  there  are  in  abundance 
on  which  traitor  or  no  traitor  depends  upon  bad 
success  or  good  success.    Take  a  monarchy, 
and  suppose  the  title  to  the  crown  (the  legiti- 
macy, for  instance,  of  the  heir-apparent  of  the 
last    monarch)  to  be    in    dispute.      Half  the 
people  believe  the  legitimacy ;  the  other  half 
disbelieve  it.      Each  batf  are  traitors,  to  tlie 
other  half.    Which  are  so  by  law?     It  depends 
upon  the  course  taken  by  a  few  balls  of  dif- 
ferent sizes.   Hut  will  it  be  said  that  the  cour.sc 
token  by  the  balls  aftbrds  any  indication  of  the 
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side  on  which  the  greatest  proportion  of  veracity 
is  to  be  found?  In  caiics  like  these  (not  to 
speak  of  concealed  traitors),  every  non-juror  at 
least  is  at  his  heart  a  traitor.  But  is  he  the 
less  trustworthy  ?  On  the  contrary,  who  does 
not  see  tliat  he  is  by  so  niucli  the  more  so  ?  His 
adherence  to  veracity,  his  insensibility  to  the 
force  of  sinister  interest,  is  cstahlished  by  the 
most  incontestable  evidence;  by  evidence  such 
as  DO  adherent  to  the  successful  side  has  it  in 
his  power  to  give. 

iJuring  the  warfare  between  the  two  roses, 
that  is  from  generation  to  generation,  the  good 
people  of  England,  good  and  ba<l  together,  were 
alternately  loyalists  and  traitors:  conscfiucntly, 
if  the  men  of  law  were  fit  to  be  believed,  in  all 
that  time  scarce  a  mania  the  country  that  was 
fit  to  be  l)elieve(l.* 

By  a  numerous  and  respectable  description 
of  men,  probably  by  a  great  majority  of  those 


*  Look  back,  ns  alwve,  to  n  Tew  hiinilrcil  ycnm'  distance  ilk 
the  track  of  lime,  you  see  n  wliole  nnlinn  compoRcd  orirai- 
lor*.  I»ak  on  In  a  Tew  huiitirctl  di'grccR'  dutniicp  in  the  track 
of  Apace,  you  may  nrc  u  whuir  colony  compowd  of  felons: 
anil  fdoiiB  not  in  pot«f  merely,  like  tlic  traitors,  but  in  eat, 
duly  couverted  into  that  ntate  in  due  form  of  law.  Upon  ibe 
eviuencc  of  tliis  or  thnt  one  of  those  felons,  tins  or  that  otlicr 
of  them  has  froni  time  to  time  siifterod  death :  murdered, 
thereby,  or  not  murdered,  »  b  question  [  leave  nndiscutscd 
for  the  amuMtnent  of  tliose  ubo  Bent  them  there. 

Question  for  a  law  debating  club :  Where  ure  we  to  lo^ 
for  the  wowi  niarderers  ;  to  the  Court  of  Common  Plena 
haagine  a.  man  upon  good  evidence,*  or  to  a  Jiew  South 
Walea  Criminal  Court  haitging;  a  man  upon  such  Ixid  vri- 
dcncc,  llial  i»,  upon  no  evidence  T 
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to  whom  the  history  of  their  country  it:  an 
ubject  of  interest,  Russel  and  Sydney,  Russel 
at  any  rate,  seem  to  be  regarded  as  patterns  of 
heroic  virtue :  of  virtue,  not  simply  in  rei^pect 
uf  the  general  tenour  of  their  lives,  but  in 
respect  of  the  very  act  which  brought  the  life 
of  each  of  them  to  its  close.  Both  patterns  (let 
us  say)  of  heroic  virtue :  yet,  if  in  the  eye  of  the 
law  (lor  that  is  the  question)  these  men  were 
not  traitor»,  what  men  ever  were  or  can  be? 

Next  lielow  treasons  stand  unclergyablc  felo- 
nies. Among  these,  take  homicide  in  the  way 
of  duelling. 

Two  men  quarrel ;  one  of  them  calls  tlie 
other  a  liar.  Su  highly  does  he  prize  the  repu- 
[t^ion  of  veracity,  that,  rather  than  suffer  a 
stain  to  remain  upon  it,  he  determines  to  risk 
his  life,  challenges  his  adversary  to  tight,  and 
killi*  hira.  Jurisprudence,  in  its  sapience,  know- 
ing HO  diflerence  between  homiciae  by  consent, 
by  which  no  other  human  being  is  put  in  fear, 
and  homicide  in  pursuit  of  a  scheme  of  highway 
robbery,  of  nocturnal  housebreaking,  by  which 
every  man  who  has  a  life  is  put  in  fear  of  it, 
has  made  the  one  and  the  other  murder,  and 
conncquently  felony.  The  man  prefers  death  to 
ilie  imputation  of  a  lie,  and  the  inference  of  the 
law  ift,  that  he  cannot  0{>en  his  mouth  but  lies 
will  issue  from  it. 

Such  arc  the  inconsistencies  which  are  un- 
avoidable in  the  application  of  any  rule  which 
taken  improbity  for  a  ground  of  exclusion.  Take 
it  fur  a  ground  of  suspicion  only,  all  these 
absurdities  arc  avoided.  On  each  occasion 
every  man  is  judged  of  by  his  own  works.  A 
man  is  not  pronounced  unworthy  of  credit, 
merelv   because  <pther  men.   who  have  com- 
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mittcd  Other  acts  accidc-iUally  called  by  the 
aame  name  as  !<onie  act  of  lii.s,  are  supposed 
uoworthy  of  credit.  The  suspicion  is  founded^ 
not  on  the  dass  of  the  oifeiice  (which,  as 
offences  are  classed,  shews  nothing);  nor  yet 
on  the  gams  of  the  offence,  an  indication  still 
pregnant  with  delusion;  nor,  more  implicitly. 
so  much  aR  from  the  species ,  bnt  ratht-r  (Voiu  the 
individual  offence:  and  thus  each  shade  of  de- 
linquency raises  up  that  shade,  and  that  shade 
alone,  of  suspicion,  that  belongs  to  it. 

If  the  legislator  had  his  choice  of  witnesses 
upon  every  occasion,  and  witnesses  of  all  sorts  in 
his  pocket,  he  would  do  well  not  to  produce 
any,  upon  any  occasion,  but  such  over  who»e> 
conduct  the  tutelary  motives  exercised  despotic 
sway:  in  a  word,  to  admit  no  otiier  men  for 
witnesses  than  perfect  men.  But  perfect  meiit 
do  not  exist :  and  if  the  earlli  was  covered  with: 
them,  delinquents  wuuld  not  ^teud  for  tlicm  to 
be  witnesses  to  their  delinquency.  In  such  a 
state  of  things,  then,  the  legislator  has  tliis 
option,  and  no  other :  to  open  the  door  to  all 
witnesses,  or  to  give  license  to  all  crimes.  For 
all  purpases,  he  must  take  men  as  he  finds 
them  :  and,  for  tlie  purpose  of  tcr<timuny,  he 
must  take  such  men  as  happen  to  have  been  in 
the  way  to  sec,  or  to  say  thcv  havir  been  in  tlic 
way  to  sec,  what,  had  it  depended  upon  the 
actors,  would  have  been  seen  by.  nobody. 

A  very  short  argument  might  be  sutlicicnt  to 
satisfy  us  of  the  insuHieiency  of  all  arguments' 
drawn  from  Ibe  topic  of  criminality  in  the  lump., 
The  evidence  of  an  accomplice  is  admitted,; 
whatever  be  the  crime;  at  least  (which  ia> 
abundantly  suflicictit  fur  the  purpose)  in  crioKS 
which  are  regarded  as  being  of  the  deepest  die. 
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and  a^ordiii^  the  strongest  ground  for  exclusion, 
in  the  instance  of  a  witness  whose  criminality, 
vvbelher  ol"  the  same  or  a  diftcrent  species,  is 
of  less  recent  date.* 

Supposini;  criminality  in  general  to  be  a  just 
^ound  of  incapacitation  in  this  behalf,  on  the 
iwwt  of  a  witness  produced  in  favour  of  a  cri- 
minal prosecution ;  the  criminality  manitcsted 
by  a  participation  in  that  very  crime,  would 
aubrd  a  juster  ground  than  can  be  found  on  the 
jart  of  a  criminal  not  in  the  same  predicament. 

Superior  certainty,  and  sujierior  freshness, 

icircumtttances  that  concur  in  giving  to  the 
ind  of  exclusion,  in  this  case,  a  degree  of 
strength  which  is  scarcely  to  be  found  in  any 
uilier. 

First,  m  regard  to  ccrl^inty:  certainty  of' 
pant  depravity.  In  otiier  cases,  the  evidence 
of  criminality  (the  ooly  evidence  admitted  by 
ihc  law)  is  Uie  record  of  conviction.  But  the 
conviction  may  have  been  erroneous :  the  man 
may  have  t>een  innocent,  thonfjh  the-  jury  thought 
liim  guilty.  Here  he  says  himself  he  was 
guilty;  and  unfolds  all  the  circumstances  of  his 
guilt:  circumstances  without  which  it  would 
not  have  been  in  hiw  power  to  display  the  guilt 
of  the  accomplice  against  whom  his  evidence  is 
produced. 


*  Most  cOBUBOnly  evKl«ncc  of  (his  descriplion  lias  other 
nkfeocvofttomeaorlorCitbcT,  tliotigh  fci-'iiueiitly  bul  ciiciiiii- 
tlUKial.lO  Mijinorl  it;  indeed,  k  w iu.-4doiii Uiut  rifciimslaiilial 
nidiHMM  ciui  \>c  iillogclhcr  wuutiiig;.  But  instances  U»e 
ha|ip«n«(l  ta  which  ihi;  decision  (Uic  verdict  of  ajiiiy  under 
ihc  diivciioa  of  a  pn>fcMiooid  judge)  liu*  bet-u  grounded  ou 
tk'u  Without  uiy  other  evidence :  «iirti  iH  th«  credit  that  husi 
t«va  givcH  (0  it,  and  nay  %lAl  be  given  to  tt  »t  luiy  time. 
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Next,  in  regard  lu /res/mess:  for  on  fresh- 
ness depends  tlic  presumption  ofprc-ieiU  depra- 
vity, without  which,  past  is  nothing  to  the 
purpose:  of  present  depravity,  as  rendered  pro- 
bable by  past.  In  other  cases  the  criminality 
mat/,  it  is  true,  be  recent:  but  what  i>i  equally 
true,  is,  that  it  may  be  any  number  of  years 
anterior  to  the  time  when  the  testimony  is 
^ven.  Long  before  that  period,  the  crime  may 
have  been  for  ever  buried  in  oblivion,  and  the 
character  regenerated.  Here,  the  taint  on  the 
evidence  is  as  fresh  as  the  crime,  by  the  prose- 
cution of  which  the  evidence  is  called  forth.* 


*  The  reason,  in  polniof  common  sense,  for  llie  cxcluiion, 
111  the  case  of  a  partiiejis  criminis,  is  tliiis  slrun^.  But  tlii; 
tecbiiical  mason,  thii  only  aorl  of  reason  wliich  a  liiwyer  ever 
carea  nboui,  failini; ;  the  reiisoii  to  whicli  su  much  im^turtHiicc 
U  pretended  to  liu  attnchtd  on  ulher  ofea^ions,  thi?  rcjuoD 
fouiuU'd  cm  tin:  prolmlnlilv  of  incndncity,  is  Uitown  aside.  In 
Ibw  it  i«  not  criminality  that  incapncitates,  but  infamif.  Now 
infftRiy,  like  ino»t  other  words  whici)  have  been  borrowed 
from  the  lungiMge  of  ordjnary  life  by  the  language  of  luw, 
has  two  meaning*;  one  meaning  when  uttcied  by  unleurned, 
another  meaning  when  by  learned  lips.  When  a  pen»n 
who  is  not  a  lawyer  hears  of  iii/awtf  ofehiracler,  lie  usually 
supposes  thnt  it  \*  the  name  ihin)^  as  erimiii:t1ity  ;  or.  At  Icasl, 
that,  when  there  in  no  doubt  of  a  man's  hiiviu[;  eonimittMl  a 
crime,  it  dors  not  need  the  u^istance  of  any  such  ihuie  ■& 
a  speech,  from  any  euoh  funeiionary  asa  jud^,  to  render  Tiiin 
infamous.  Lawyers,  however,  have  determined  that  infamy 
is  the  coiiseipience,  not  of  the  crime,  nor  even  of  iIil-  amaic- 
lion,  but  of  the  JHiigmtnl.  Now,  as  llie  accomplice,  who 
mnia  what  is  called  kint;*!t  evidt^iiee,  usually  hus  not  been 
tried,  he  cannot  have  l)eeu  convicted,  nor  consequently  can 
jiHlf^fncut  have  [xused  s|i;aiiist  liim.  There  is  no  tnfnmy,  there- 
fore; and  c-onseqiieotly  no  untru^twortliincss.  Let  hun  even 
have  been  cwivicted,  and  on  lliv  ckan-st  evidence,  to  judg- 
ment have  not  pussed,  he  will  apcuk  tli«  truth  :  hut  so  k>dii  as 
it  huK  pusM'd,  lie  is  unlit  to  ht  b(-li<:vcd ;  from  that  moment  he 
ualiuT.    Ilmighlitppcar,  ncverihelm,  to  common  sense,  that. 
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!n  a  double  view,  so  far  as  the  dan^jcr  of 
deception  is  coiicem(xl,  this  single  example 
might  to  be  regarded  as  conclusive :  in  the 
character  of  a  proof  from  experience;  and  in 
the  character  of  an  arnumcnluin  ad  homincm. 

In  the  character  of  an  appeal  to  experience. 

The  temptation,  at  the  highest  pitch  :  the  in- 
dividual exposed  to  it,  an  individual  belonging 
to  that  class  in  whom  the  pronencos  to  yield  to 
temptation  is  at  the  highest  pitch  :  the  force 
of  the  mendacity-prompting  motives  at  the 
highest  pitch ;  the  force  of  the  mendacity-re- 
Rlraining  mulivcs  at  the  lowest  pitch :  and  yet 
mendacity  itsell"  unfrequent  in  comparison  of 
veracity,  and,  at  any  rate,  (what  is  the  only 
thing  ultimately  material)  deception,  and  conse- 
quent niisducisjim,  extremely  rare.* 

In  the  character  of  an  argumenlum  ail  homincm 
\\%  operation  seems  to  be  still  more  forcible. 

When,  in  case  of  deception  and  consequent 

oOwr  lltingl  being  ihf  snmc,  il  cnn  rankc  vcnr  little  difTLTmcc 
in  tlie  probability  of  B  man's  Irlling  the  tnitli,  whciher  or  no 
cenua  words  liave  been  otlcrcfl   by  n  judge. — Editor. 

*  Hie  abwDce  of  complaint  on  tliia  ground  ig  the  mum 
remufcable,  and  adds  the  greater  force  to  ihc  argiimeiil,  inns- 
nnich  a*  oa  other  c^roundE  the  elfecl  of  the  peimanent  offcr«  n{ 
mrnrd  ti«Id  ont  by  fttatuto  has  been  tnatler  of  frequent  imd 
jm  compliiiiil.  Rewards  to  diHercoi  amounts  being  hekl  out 
<ar  crinu  regarded  na  risiag  one  abo\-c  another  m  nialignity, 
niafesionitl  incu  furbenr  to  inform  against  u  mau  till  \m  guilt 
luu  rucD  to  (ucb  a  [hU-'h  as  to  entitle  tlie  infomu-r  to  the 
h^hnt,  the  40^,  reward.  It  ia,  or  at  least  is  sujipoBrd  (o  he, 
« potDl  of  [K>ticy  not  to  ^itbcr  ibe  fruit  till  it  is  ri pi.-.  The 
«boIb  •ytlcni  of  rewards  uRl-rtd  lu  accmnpliei's  in  tirst-iato 
crime*,  a  avstcia  unknown  upon  tho  contim-nt,  h»s  grown  out 
of  ibe  i-xcluiion  put  Ity  Kni;ii»h  Ihw  u]X)n  sclf-i-riniinnting 
UtiJmooy :  of  which  in  it»^)Iacv. 
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mi£<lccision,  the  mischief  is  so  greAt;  when,  in 
a  word,  it  is  at  tht:  highest  possihle  pitch, 
amounting,  perhaps,  to  the  murder  of  an  inno- 
cent man ;  you  scruple  not  to  give  admission 
to  the  evidence.  Every  day  you  admit  it,  you 
all  admit  it :  by  noue  of  you  lias  so  much  as  a 
suspicion  heen  entertained,  or  at  least  been 
professed  to  be  entertained,  that  the  admission 
of  it  is,  upon  the  whole,  unfavourable  to  the 
interests  of  truth  and  justice.  Yet,  where  the 
temptation  amuunts  to  nothing;  whore  the  capa- 
city of  opposing  to  the  temptation  (if  there  were 
any)  that  resistance  which  probity  re(|uires, 
remains  unimpeached  ;  and  where  the  mischief, 
in  case  ofdeceptiun  and  conse<|Ucnt  niisdecision, 
is  next  to  nothing;  even  there,  if  but  the  sha- 
dow of  an  interest  flit  before  your  eyes,  you 
scruple  not  to  shut  an  inexorable  door  against 
the  evidence. 

AVc  liave  seen,  in  some  measure,  what  is  to 
be  thought  of  the  incapacitations  grounded  upon 
interest.  Wc  now  know  what  to  think  of  the 
incapacitations  founded  on  criminality.  Add 
interest  ;u»d  crm'mality  together,  and  observe, 
what  follows."  Interest  incapacitates;  crimi- 
nality inca|>aeitatcs :  interest  and  criminality, 
each  in  the  highest  degree,  do  not  incapacitate. 
In  grammarians'  logic,  two  negatives  make  an 
affirmative :  in  lawyers'  logic,  two  affirmatives 
make  a  negative.  In  vulgar  arithmetic,  one 
and  one  makes  two :  in  lawyer's  arithmetic, 
one  and  one  makes  not  two,  hut  nothing. 

Oh !  but  lawyer's  interest  is  pecuniary  inte- 
rest: and  this  interest,  which,  being  added  to 
criminality,  removes  the  incapacitation,  is  only 
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(he  mere  interest  of  self-presen'atiou  in  regard 
to  life,  and  noUiing  more. — Well  then,  add- 
pecimiar>'  interest :  add  lawyer's  only  interest 
to  other  people's  strongest  interest:  put  three 
pounds  of  incapacitation  together:  instead  of 
two,  the  three  put  together  still  make  nothing, 
as  belbre.  A  pardon,  together  with  a  rcwaixV, 
i»  otiered  to  one  conspirator  lor  the  discovery 
(»f another:  neither  reward  nor  pardon  given, 
aa]ess  the  man  iafonned  against  is  convicted. 
"Hiisis  every  day's  practice.  Such  io  tlie  invi- 
talion:  and  the  doors  of  justice  are  thrown 
open  to  the  scum  of  the  earth  thus  collected. 
AOer  tliiK,  ajilit  hairs,  and  raise  quibbles  about 
a  farlbing's'worth  of  interest  in  one  shape,  and 
■A  farlbingV worth  in  anotiier.* 
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*  OnvspMM!*  ofctidence,n-id«nreof  the  romt  astM  kimi, 
i>  by  ttut  pxcluiiondiy  rolo  incS'jntUly  »liut  oiU,  The  cvi- 
dtan  Mhnitlin]  it  that  ol'  a  parlakcc  of  ihc  crime,  wlio,  in 
rrooBipCftM  Tor  lucb  avidcncc,  obtains  tho  B(|iurai(-ot  o[  n 
ptrdon :  indeed,  more  than  the  niuivalent  orwbal  i«  granted 
iiMirr  that  oanic.  TIiib  man,  then,  upon  rcquiBitton,  );ives 
infiimaUou  ofM  many  criineB  as  he  has  been  witncM  ot;  or 
MlcMt  ofasmanvaa,  beia)t  knawii  to  be  acquittutMl  with,  he 
is  n3i|uir«d  lo  gne  evidence  of.  Buttlie  [iencu»  (.ouvicted 
■it!i  w  mthoul  such  boii^;ht  evidence,  have,  mauv  of  Uiem 
(p«rtia|M  most  of  them),  tboir  cntidogiie  of  iTiuies  of  other*  to 
«bich  tbejr  have  been  privy,  and  which,  if  ri-i]uircil  nnd 
adaitud,  lliey  niig;ht  be  ionlrunieutal  in  Ininging;  to  jtuticc. 
Stvb  evidence  would  not  always  be  given:  tlie  qiinlity  or 
()4iaNlily  of  imbioeinent  iiocerMury  to  tlie  estraclinn  of  it 
wmJJ  tu>l  tilw;t_Ys  In:  found.  It  miiild,  lum-evrr,  romeluscx, 
ptflupi  not  anrrc4uenlly,  he  fuiuul :  cunvii-ncc,  nhirh  m 
•Ami  |>roducca  frotn  a  man  the  confesuoii  of  hi*  own  criuu«, 
■OoU  natnnally  li»v«  lea  diiKadly  in  prodiieins;  the  relioion 
of  ibot*  of  other  mm.  Whenever  it  h^pprncd  to  be  pTo< 
dwed,  a  mote  uiMUipicioUB  apeeies  of  cridoncc  could  hardly 
b>  found  any  where :  were  it  obtained  l^  hopes  of  pardon,  it 
would  indeed  in  that  ease  be  upon  ■  footing,  but  no  inute 
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Skct.  !V.   If  cjrlui'ioti  on  the  «;rouinI  of  convicted 
mcndacUt/  uvre  justiJlabU\  Lnglish  lawyers  and 
jtulges  should  be  exctudetl. 

FiKST,  as  to   the  professional   lawyer,   the 

lawyer  in  full  practice.    I  speak  not  ofattornies. 

who,  when  it  liapovnH  to  tliem  to  lie,  He  ratber 

tin   deportment   toao   in    language.    In    deeds 

'-rather  than  in  words :  or,  if  in  written  words,  in 

JM-ords  prepared  for  them  by  the  client's  li|)s. 

iThe  indiscriminate  defence  of  right  and  wrong, 

by  what  is  it  kept  up,  but  by  the  indiscriminate 

advancement  of  truth  and  falsehood  I 

What  the  perjurer  has  done  once,  and  per- 
haps but  once,  the  advocate  is  doing  in  every 
day's  practice.  Occasion,  motive,  every  thing 
Ithe  same,  except  the  punishment  and  the  cere- 
mony :  llie  kiss  given  to  the  book  in  one  case, 
not  given  to  it  in  the  other. 

The  perjurer  makes  a  lie,  the  advocate  circu- 
lates it ;  tne  perjurer  gives  words  to  it,  the 
advocate  eflect.  To  what  amounts  the  differ- 
ence ?  To  the  same  as  between  the  part  borne 
by  one  man  and  that  borne  by  another  in  a  plau 
of  forgery. 

tliuii  upon  II  fooUliE',  wKb  the  evidcncv  uIitaiiiHl  by  tlit!  virliinl 
norl  of  pardon  abore  mfMitionei) :  wIk^d  iilTorflt'il  without 
hope*  of  pufilou,  it  would  Diitiiially  and  uhnust  ci-Tbiinly  be 
the  pure  result  of  cooaciimce.  In  niiiilnl  1-11111:1  morn  pxrlicu- 
liirly,  CQiruptiun  wuuld  Iv,  pr.irticnily  xpr-iiking,  mil  of  ihc 
■pirstion,  nincc,  by  the  aup  posit  ion,  ihc  mnn  wuiild  almost 
imincdintrly  lip  out  «f  ihg  rciinh  of  nil  cnrihly  rrwnrd  i»  well 
ttt  piinitlimi-nl.  It  \*  ju»l  poHihlr,  but  not  ut  nil  probnble, 
thiu,  for  ihc  Kikc  of  vttiia^  :ind  dTiiiLing  n  little  bt-tlcr  dining^ 
tlw  >Uo[t  intccval  bcl'ore  death,  hi'  should  desi);iiedly  produce 
ills  dcstfuctiDu  ofo  fellow -etc  tt  I  urv. 
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Tho  lawyer  indeed  has  his  license  to  plead, 
his  license  under  tlie  neal  of  the  monil  sanctiun : 
the  peijurcr  has  no  ttucb  licen^.  UncjueKtiun- 
ably  Uie  license  makes  a  difference :  cunteniut 
ami  |K)wt-r  xil  not  on  the  »amc  heud. 

Oue  ditlerence  re<)uire.s  to  be  n)arke<l.  The 
liecase  gtaalQd  to  the  advocate  confines  itnelf 
to  the  case  where  it  is  in  that  character  (hat  he 
acts:  ubcrc  it  is  to  the  nst-  olutherx  that  he 
be*.  As  truly  as  the  courtier  said.  ru»i  omnihu* 
Armh.  the  advocate  may  say,  non  omnibiu  mni' 
tior:  fur^llie  fee,  and  the  reputation  ufiiupreiutive 
and  Bucccs«ful  lying,  excepted,)  if  he  lies  to  his 
own  use,  he  goes  beyond  his  license. 

But  when  the  habit,  thus  in  ceaseless  exer* 
cine,  has  been  matured  into  a  second  nature,  is 
it  *ti  natural  that  the  line  thu8  faintly  marked 
out  >hould  never  be  eroHsud?  In  it  not  more 
natural  that,  as  public  wrongs  have  been  known 
to  mix  with  private,  the  concerns  of  othcra 
diould,  to  this  pur|M>se.  now  atid  then  mix 
ibemselves  with  a  manV  own  ? 

Concemum  est  oralorihus  fi/i^uid  metUirt  in  hh- 
toriis.  To  the  orator  who  laid  down  the  rule, 
was  it  an  unfrequent  occurrence  to  sec  him 
ifibrding  the  example? 

To  a  butcher,  it  may  happen  to  Ik  a  man  of 
humanity :  he  has  a  license  fur  sheddiug  blood, 
a  license  scaled  with  the  same  seal  as  that 
under  which  the  advocate  acts  in  the  utterance 
of  faJsehoods.  The  license  extendi  to  uuadru' 
pcds  of  all  sorts;  it  does  not  extend  to  bipeds, 
ur  at  least  to  bi|>cds  without  feathers.  Vet, 
when  human  life  is  at  stake,  a  butcher  is  never 
put  ui>oii  a  jury. 

It  seems  scarcely  in  the  nature  of  things,  thai. 
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in  point  of  tcstimoiiiat  trustworthiness,  tho  tes* 
limony  of  a  professional  advocate  shoiiIH ,  in  any 
country,  or  under  any  system,  be,  in  the  eye  of 
Kason,  altogether  upon  a  level  with  that  of  a  man 
of  an  equiilly  cultivated  mind  in  another  station, 
taken  at  random.  But  whatever  untrustwortht- 
ness  may  be  found  attached  to  the  character  on 
European  ground,  by  far  the  greatest  part  of  it 
■will  be  found  referuble  to  tlic  technical  system ; 
and  whatever  ulterior  degree  of  untrustworthi- 
iiess  may  be  found  attached  to  it  on  English 
ground,  will  be  found  referable  to  the  peculiar 
degree  of  malignity  to  which  the  endemial 
disease  of  that  system  has  risen  in  England. 

Under  the  natural  system  (were  it  ever  re- 
stored),— under  the  moist  perfect  system  ima- 
ginable,— the  profession  of  Che  advocate  never 
could  cease  to  be  necessary,  how  much  less 
soever  might  be  the  demand  for  the  exercise  of 
it.  But.  imder  the  natural  system,  the  advocate 
is  only  llie  assi^iaiit,  the  bottle-holder,  of  llie 
suitor;  under  the  teclmical  system,  the  cham- 
■yt'mn,  the  suhstitHte. 

Under  the  natural  sj'stem  the  ■stritor  being 
tCBScntially  prc5eut,~-prcscnt,  «o  long  and  as 
often  as  any  matter  of  fact,  coming  in  any  way 
■under  his  cognizance,  is  in  question, — there 
stands  somebody,  there  stands  the  suitor  in 
'bis  proper  person,  responsible  for  the  truth  <Sf 
every  thing  that  is  said  in  his  behalf:  the 
person  so  responsible  is  always  present  in  the  M 
face  of  the  bystanders  and  the  judge:  in  vain 
wirtild  the  advocate,  the  echo,  the  hearsay 
■witness,  pretend  to  believe  what  the  principal, 
then  standing  before  him,  dares  not  venture  to- 
•assert,  or  at  any  rate  to  persist  in. 
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When  the  cEient  U  out  of  the  way,  not  only 
of  ininJsbnKUit  but  uf  shame,  the  advocate  (no 
longer  the  bottle-  bolder  but  the  substitute)  soar- 
ing' on  hiH  own  wings,  bellei'es,  and  proclaims 
aluud,  whatever  is  most  convenient  to  be  be- 
lieved. Ilisgofipei  is  in  liis  hand;  in  his  brief  he 
beholds  bis  sufticieut  warrant:  from  beginning 
,to  end.  the  paper  may  be  composed  of  lies^  of 
lies  replete  with  infamy,  but  the  weight  erf  it 
tails  not  on  bis  shoulders. 

In  the  writings  of  lawyers,  a  topic  which,  of 
course,  cannot  be  an  unfrequent  one,  is  the 
respectability  of  the  professional  character :  the 
transcendant  excellence  of  the  functions  in 
the  exercise  of  wiiich  it  manifests  itself:  what- 
ever in  talent  is  most  brilliant,  whatever  in 
lea  mini;  is  most  profound,  joined  together  and 
acting  in  tbe  service  of  justice.  What  a  maker 
of  Kticks  has  never  yet  been  known  to  forget,  is, 
lliat  to  every  stick  tlit-re  are  two  ends :  what 
a  maker  of  this  sort  of  panegyric  takes  care 
never  to  remember,  is,  that  to  every  cause 
there  are  two  sides,  and  that  only  one  of  these 
can  |H)ssibly  be  in  llie  right. 

Another  case  which  presents  Itself  as  a  sub- 
ject of  examination,  in  regard  to  exclusion  of 
testimony  on  the  score  of  appropriate  improbity, 
is  that  of  Engli.sh  judgeship. 

In  speakins:  of  this  case  of  habitual  mendacity, 
nothing  farther  will  be  re(|uUitc  than  the 
marking  those  circumstances  which  concur  in 
distinjriii^hing  it  from  the  last  preci^diu^  case. 

Meantime,  lest  the  condition  of  being  ha- 
bitually stained  with  this  degrading  vice  should 
be  regarded  a*  a  necessary  one,  indelibly 
Ulached  to  one  of  the  most  exedtcd  functions 
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in  government,  it  may  be  proper  to  premise, 
that  England  is  the  country  on  which  the  impu- 
tation will  be  fbund  to  rest,  if  not  to  the  exclu- 
sion of  any  other,  at  least  in  a  degree  uf  most 
prodigious  pre-eminence. 

Even  to  that  other  of  the  three  united  kingdoms 
which  is  contiguous  to  England,  the  contagion 
has  not  extended  itself:  though,  on  the  other 
hand,  it  has  crossed  the  sea,  and  involved  the 
other  kingdom,  the  laws  of  which  have  been  I 
drawn  from  an  English  source. 

Even  in  England,  the  number  of  the  persons 
thus  regularly  infected  is  so  small,  that  were 
numbers  the  sole  object,  this  head  of  preferable 
exclusion  might  seem  to  have  scarcely  a  claim  to 
notice.  But  when  it  is  considered  that  the  station 
herein  question,  limited  as  is  the  number  of  the 
occupants,  is  among  the  chief  fountuins  from 
which  the  public  morals  are  derived;  and  that  in  ■ 
one  of  them  in  particular,  sits  a  reverend  person- 
age, who  among  liis  oiBcial  titles  immbcTs  that 
o(  citstos  morum  of  the  nation,  guardian  of  the 
public  morals ;  the  paucity  of  the  occupants 
will  hardly  be  adduced  as  a  sufficient  reason 
why,  in  this  point  of  view,  any  more  than  in 
any  other,  the  station  should  be  passed  by  as 
an  object  undeserving  of  regard. 

Had  Ciodius  in  his  day  paid  a  visit  to  this 
island,  for  the  purpose  of  delivering  a  set  of 
lectures  on  the  virtue  of  conjugal  fidelity ;  or 
had  Messalina  come  over  and  purchased  the  site 
of  Camden  House,  for  the  purpose  of  erecting 
upon  the  premises  a  boarduig-school  upon  an 
imperial  scale,  for  the  education  of  young 
ladies  ;  the  individuality  of  the  two  characters 
would  scarcely  have  passed  as  a  reason  why 
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their  conduct  in  their  respective  situations 
should  be  passed  l)y,  as  an  object  too  incon- 
siderable for  notice. 

fielweeii  the  mendacity  of  the  advocate  and 
thai  of  the  judge,  (the  scene  is  now  confined  to 
EngJand),  there  is  this  diftcrcnce.  Among  ad- 
vocates, taking  any  given  individual,  the  exem- 
,g|ification  of  the  qualitj-  is  rather  matter  of 
^^llvpicion  than  proof.  That  a  large  jwrtion  of 
his  time  is  thus  employed,  is  clear  beyond  dis- 
pute ;  but  it  would  not  always  be  easy  to  say 
exactly  what  particular  portiou  or  portions ;  to 
fix  upon  the  particutarcause,  or  hour,  or  minute. 
Id  the  instance  of  the  judge,  this  diHicuUy  has 
no  place.  In  this  shape,  as  well  as  in  so  many 
others,  the  fruits  of  bis  industry  are  upon  record: 
bis  name  is  tiubjoincd  to  tbtm,  and  in  his  own 
hand:  they  are  consigned  to  that  sort  of  instru- 
ment which  (as  if  to  give  the  better  effect  and 
virtue  to  this  its  quality)  is  proclaimed  atoud  as 
(he  Klandard  of  truth  :  tliat  mass  of  aulhurita- 
and  privileged  asseveration,  which  no  other 
;veratiun  Income  it  from  what  quarter,  or  from 
what«oever  number  of  ouarters.  it  may)  is  ever 
to  be  suffered  to  contmuict:  a  mass,  the  matter 
of  which,  being  constantly  (in  the  greater  part 
orit)false.  ison  tliat  account  to  be  as  constantly 
takf;n  for  true. 

To  be  at  a  loss  for  specimens  of  the  exercise 
of  this  talent,  would  be  as  if  an  astronomer 
were  to  be  at  a  loss  to  find  stars  in  the  milky 
way.  In  the  selection — since  for  illustrations 
take  a  specimen  must  be  produced  —  in  the 
selection  lies  the  only  difficulty.  To  give  tliera 
all,  would  be  to  transcribe  no  smalt  part  of  the 
collection  of  those  fruits  of  professional  indus- 
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try,  which,  in  professional  language,  arc  known 
by  the  name  of  books  ofpractia:  To  transcribe 
them  on  Ihe  present  occasion,  would  be  to  imi- 
tate the  labour  of  the  ingenious  attorney,  who, 
on  tlic  occasion  of  the  entry  of  names  and  bap- 
tii^ms  on  a  blank  leaf,  took  occasion  to  enrich 
the  budget  of  evidence  with  an  office  copy  of 
the  Bible. 

In    the  Mar'xige   de   Ftgaro,   the    travelled 
valet,  speaking  of  England,  represents  cursing 
and  swearing  as  the  matter  constituting  the  « 
basis  of  conversation.     Though  matter  of  that  \ 
sort  is  more  abundant  than  a  lover  either  uf 
good  sense  or  piety  would  wish,  yet,  taken  ia  _ 
the  quantity  there  a^isigncd,   the   proposition  f 
cannot  hut  be  considered   as  tinctured   with 
that  exaggeration,  which,  being  natural  to  the  — 
occasion,  shews  itself  for  what  it  is.  || 

If,  instead  of  that  vice,  he  had  fixed  upon 
the  vice  of  lying;  and,  instead  of  common  con- 
versation, upon  that  sort  of  regulated  discourse 
ill  the  delivery  of  which  a  man  might  be  ex- 
pected to  be  more  particularly  ou  his  guard ; 
and  had  his  observation  been,  that  in  England 
lying  constitutes  the  basis  of  judicial  proce- 
clure ;  his  remark  would  have  conluiucd  nothing 
beyond  the  simple  and  altogether  indisputable 
truth.  I 

Supported  by  irresistible  power,  effrontery! 
has  hardened  itself  to  such  a  pitch,  as  to  affect 
to  regard  mendacity  imder  the  palliati%'e  name 
of  6ctioD :  mendacity  in  the  mouth  of  Judges, 
mendacity,  the  source  of  fees,  as  conducive,  aa=l 
ev(in  necessary,  to  justice. 

Such,  in  that  exalted  station  being  the  prac 
tico,  the  habitual  practice;   what,  in  point  ofi 
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character  and  reputation,  is  the  consequence  ? 
Just  what  it  might  naturally  be  expected  to  be: 
that  in  (he  scale  of  trust  wo  rthiiiusw,  tliu  asser- 
tion of  an  English  judge,  writing  in  that  cha- 
racter, the  assertion  of  the  guardian  of  English 
moraU,  stands  exactly  at  the  lowest  degree 
conceivable.  Not  only  is  this  state  of  things 
generally  notorious,  but  it  is  built  upon  as  such 
by  the  acts  of  the  legislature:  and  this  so  truly 
and  effectually,  that  it  is  upon  the  known  un- 
tmstworthine^,  upon  the  infamy,  of  this  exalted 
character,  that  the  law  depends  for  tlic  efficacy 
of  its  arrangementK. 

Among  the  other  devices  employed  by  the 
authors  of  the  jurisprudential  system  for  the 
attainment  of  their  ends,  was  that  of  wording 
their  notices  in  such  manner  as  to  convey  no 
information:  the  consequence  of  which,  actual 
as  well  as  intended,  was,  tliat  a  man  was  pu- 
nished and  pillaged  as  for  a  contempt  of  the 
orders  thus  carcuilty  kept  from  coming  to  his 
knowledge.  The  people  of  England  having 
been  under  a  course  oi  pillage  in  this  form  for 
some  centuries,  the  cries  of  the  oppressed  pre- 
vailed at  length  with  the  legislature  to  apply 
what  the  authors  of  the  grievance  (the  persons 
by  whose  counsels  the  legislature,  on  occasions 
of  this  sort,  governs  itself  of  course,  for  want 
of  being  able  of  itself  so  much  as  to  understand 
the  language)  what  the  authors  of  the  grier- 
Mce  presented  in  the  character  of  a  remedy. 
Instead  of  the  sham  notice,  which  till  then 
had  been  the  only  notice  ever  delivered ;  in- 
itead  of  this  sham  notice  by  itself,  the  instni- 
montwa.s  in  future  tn  contain  two  notices.  The 
one  was  and  is  the  old  sham  notice,  signed  by 
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the  judge ;  the  customary  heap  of  lies ;  the 
official  (li»iCoursc  of  the  judge,  whose  name,  in 
his  own  handwriting,  conveying  thi3  assurance 
of  its  verity,  was  iuseribed  oq  it.  The  other  was 
and  is  a  true  notice ;  a  notice  that  may  be  at 
least,  and  (the  nature  of  the  contents  considered) 
commonly  will  he,  a.  true  one,  tsigued  by  some 
attorney.  The  two  notices  being  in  point  blank 
contradiction  to  one  another,  ou  what  does  the 
efficacy  of  the  true  instrument,  and  of  the  law 
by  which  it  was  instituted,  depend  '{ 

On  what  but  this  ?  viz.  that  the  word  of  the 
attorney,  who,  unless  by  accident,  has  the  ad- 
vantage of  not  being  known,  shall  be  taken  in 
preference  to  that  of  the  judge,  whom  every 
body  know5,  and  who,  as  s^uch,  is  su  much 
better  known  than  trusted,  that  he  is  regarded 
as  unworthy  of  all  credence. 

The  assertion  thus  delivered  (it  may  perhaps 
be  remarked)  has  not  received  the  sanction  of 
an  oath.  True;  unless  any  such  duly  as  that 
of  veracity  should  be  understood  as  compre- 
hended in  tiic  oath  of  oHice.  but  what  is  no 
lesa  true  is,  that  the  assertion  is  of  thatclass,  to 
wliicb  the  reverend  authors  themselves  ascribe 
a  degree  of  trustworthiness  beyond  any  which 
they  will  allow  to  an  assertion  from  any  other 
quarter,  though  hacked  by  the  sanction  of  an 
oath.  Records,  instruments  coming  authenti- 
cated from  that  exalted  and  thus  commanding 
station,  —  records,  of  the  verity  of  which  the 
above  specimen  furniithcii  a  correct  idea,  are 
sure  to  be  believed  :  i.  c.  (though  known  for 
what  they  arc)  acted  upon  as  if  true.  Depo- 
wtions,  assertions  from  all  other  quarters, 
though  sanctioned  u|>on  oath,  may  be  believed 
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or  not:   they  must  take  their  chance: — but 
records  !irc  infallible. 

Is  it  the  occasion,  and  thence  the  effect,  —  is 
it  the  occasion,  or  the  ceremony,  that  makes 
the  political  mischief,  the  mora!  turpitude  ? 
Surely  not  tlic  ceremony,  but  the  occasion.  If 
the  ceremony,  then  suppose  a  mass  of  testi- 
mony received  without  the  ceremony,  and  an 
mno<-ent  man  convicted  and  life  destroyed  upon 
(hat  ground.  In  this  is  there  no  mischief?  In 
this  is  there  no  turpihide? 

On  the  other  side,  take  two  pieces  of  gold 
com,  two  guineas,  each  of  full  weiglit.  and, 
under  the  eye  of  an  approving  judge,  to  change 
Ibe  prisoner's  doom  liom  death  to  transporta- 
tion, let  the  two-and-forty-shillings'-worth  of 
gold  coin  be  valued  by  twelve  jurymen,  speak- 
ing upon  their  oatlin,  at  ninc-and-thirty  shil- 
lings, and  no  more.  Look  at  this,  which  is 
every  day's  practice,  and  then  say  whether  the 
distinction  between  the  occasion  and  the  cere- 
mony be  to  the  conscience  of  an  English  judge 
either  a  subject  of  doubt,  or  a  matter  of  in- 
difference. 

Thus  strong  is  the  objection  in  the  case  of 
the  English  judge ;  stronger  than  in  the  case  of 
the  adrocate,  itself  a  stronger  case  than  that  of 
the  convicted  perjurer. 

Mendacity,  it  must  not  be  forgotten,  is  the 
only  sha|)C  m  which  improbity  is  here  in  tjucs- 
tion :  extended  to  other  shapes,  the  imniitation 
wuuld  be  unfoundal,  and,  in  respect  ofits  un- 
questionable groundlessness,  revolting. 

The  Lord  Higli  Chancellor,  the  Lord  Chief 
Justice,  —  you  might  be  every  day  in  his  com- 
pany, for  any  number  of  years,  without  being' 
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under  any  the  smallest  degree  of  apprehensiou 
on  the  score  of  your  watch.  Your  table  might 
be  covered  with  plate,  and  not  so  much  as  a 
tea-spoon  would  be  in  any  the  smallest  danger 
offindingits  waylrom  his  hand  into  bis  pocket. 
In  all  such  particulars^  your  assurance  of  pro- 
bity on  the  part  of  the  arbiter  of  the  lives  of  un- 
licensed depredators  might  well  be  as  entire,  as, 
on  the  part  of  any  such  unlicensed  depredator, 
your  assurance  of  the  opposite  tjuality  would. 

But  in  regard  to  that  particular  moditicatiun 
of  improbity  which  alone  is  here  in  question, 
the  matter  may  be  seen  to  stand  upon  a  very 
different  fooling,  not  to  say  an  opposite  one. 

It  is  to  his  celebrity  and  long-continued 
experience  in  the  capacity  uf  an  advocate,  that 
the  Lord  Chancellor  or  Lord  Chief  Justice  is 
indebted  for  his  couunauding  situation  in  the 
character  of  a  judge. 

In  the  ca.se  of  the  unlicensed  depredator,  men- 
dacity is  but  a  casual  practice,  an  accidentally- 
necessary  resource.  For  the  purpose  of  getting 
your  watch,  no  lies  are  told  by  the  man  whose 
dexteritv  tinds  means  in  the  crowd  to  extract 
it  out  of  ydur  fob.  For  the  purpose  of  getting 
your  spoons,  no  lies  are  told  by  the  burglar, 
to  whose  ingenuity  the  window-shutter  of  your 
butler's  pantry  has  proved  an  insufficient  obsta- 
cle. If,  for  converting'  these  treasures  into  others 
more  particularly  adapted  to  his  immediate  use, 
it  be  necessary  lor  the  acquirer  to  have  recourse 
to  an  ordinary  and  unconfederated  dealer;  true 
it  is  that  in  that  case  a  story  may  eventually  be 
to  be  told.  But  if,  between  the  man  of  dex- 
teri^  and  the  man  of  thrin,  there  be  a  regular 
established  connexion,  cemented  by  the  neces- 
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sary  con6dence,  inTeoUon  has  do  need  to  draw 
upon  itself;  and  though,  in  the  shape  of  depre- 
datitm,  improbity  thus  extends  and  doubles 
itself,  in  the  shape  of  mendacity  it  finds  no 
place. 

Far  different,  not  to  say  directly  opposite,  is 
the  case  as  between  the  two  practitioners,  on 
the  ground  of  mendacity.  On  this  ground, 
what,  on  the  part  of  the  practitioner  whose 
strengUi  lies  in  his  hands,  was  but  a  casualty, 
is,  on  the  part  of  him  whose  strength  lies  in 
his  brains  and  tongue,  matter  of  regular,  of 
constant,  of  necessary  practice.  Set  the  one 
aiul  the  other  in  the  witness-box,  the  digni- 
fied practitioner  wilt  be  the  most  careful  not 
to  hazard  any  false  statement  that  would  be 
easily  open  to  detection ;  but  as  often  as  the 
nature  of  the  case  holds  out  security  against 
detection,  a  natural  consequence  is,  that  of  the 
two  he  shall  be  the  more  ready  at  the  utterance 
of  falsehood,  as  well  as  more  adroit  and  suc- 
cessful in  the  management  of  it. 

The  field  of  psychological  facts  is  a  field 
which,  in  its  whole  extent,  holds  out  to  learned 
mendacity  this  encouraging  and  fostering  secu- 
rity. Under  his  brush,  like  drapery  under  that 
of  the  painter,  intentions,  motives,  dis[>osition, 
character,  every  thing  of  that  sort  takes,  on 
each  occasion,  the  exact  shape  and  hue  which 
the  occasion,  and  the  purpose  that  arises  out  of 
it,  requires.  In  equity,  all  facts  of  this  class 
are  made  by  the  learned  draughtsman ;  at  com- 
mon law,  by  the  leading  counsel.  Whether  of 
his  own  stores,  or  by  adoption  from  the  attor- 
ney,  from    the   paper  of  instructions   in   one 
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case,  from  the  brief  in  the  other,  is  matter  of 
accident,  and  not  worth  thinking  about. 

Id  all  these  particulars,  misrepresentation, 
whether  on  the  wrong  or  on  tlie  right  side,  is 
matter  of  course.  On  the  wrong  side  it  is 
matter  of  duty,  a  duly  the  more  imperious  the 
more  perilous  the  wrong ;  and  punishment,  iu 
the  shape  of  prufesivional  dishonour  and  for- 
feiture of  practice,  would  be  the  consequence 
of  neglect:  if  on  the  right  side,  embellishment 
in  this  Rtile  is,  if  not  a  duty,  at  least  a  merit, 
and  reward,  in  the  shape  of  honour,  awaits  the 
skilful  and  succe!>sful  organ. 

In  the  production  of  these  cases,  strong  as 
they  are,  let  not  the  purpose  for  which  they 
are  adduced,  let  not  the  proposition  contended 
for,  be  for  a  moment  out  of  sight.  Even  in 
these  strongest  of  all  cases,  that  of  the  advocate 
any  where,  and  that  of  the  judge  in  England, 
the  object  is  not  to  recommend,  but  to  repro- 
bate, the  shutting  the  door  against  the  evidence. 
Rightly  you  can  never  act,  so  long  as,  on  the 
gruunil  of  untru.stwui'tliiness  and  consequent 
fear  of  deception,  you  shut  the  door  of  justice  I 
against  any  huumn  testimony.  But  if  you  will 
not  act  rightly,  act  at  least  consistently :  and 
to  do  so,  you  must  shut  the  door  in  the  first 
place  against  yourselves.  Jutlico  mc  cremari, 
was  the  decision  ufJudge  Blackstone's  righte- 
ous I'npe :  take  that  case  for  your  precedent. 
and  &ay,  Judico  mc  excltuli:  the  sacrifice  will 
not  be  quite  .so  great,  the  decision  not  less 
reasonable.  Having  done  with  yourselves, 
proceed  upon  your  learned  brethren,  and  their 
uugraduatcti  fcllow-pructisers  tlic  barristers  of 
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the  present  time,  the  apprentices  of  the  heroic 
age.  From  ihcm  clcscvnd  to  solicitors,  and  to 
■tturneys,  11"  any  you  can  find,  who,  flying  front 
public  odium,  have  not  taken  shelter  under  the 
former,  the  less  hackneyed  name. 

When  the  testimony  of  tliese  venders  of  false- 
liood  for  daily  bread  is  shut  out,  it  will  be  time 
enough  to  think  about  shutting  the  door  against 
the  ill-fated  Jonas,  whose  misfortune  it  was  to 
bo  detected  in  acting,  for  once  in  his  life,  with- 
out a  license,  that  part  which  he  sees  performed 
every  day  with  such  universal  applause,  am)  on 
llie  highest  theatres,  under  the  sanction  of  a 
licenite. 

But,  above  ail,  forget  not  that  most  deeply- 
learned  person,  whom  I  was  in  danger  to  have 
forgotten,  the  special  pleader:  who,  ha^nngnever 
opened  his  mouth,  has  never  spoken  a  lie ;  but 
who.  from  his  first  entrance  into  the  profession, 
unto  the  present  moment,  whatever  be  the  pre- 
sent moment,  never  knew  what  it  was  to  set 
bis  hand  tu  a  single  paper  without  a  lie  in  it. 

Let  us  not  mistake.  If  the  presumption  of 
untrustworthiness  do,  upon  any  such  grounds 
as  abn%<.-,  attach  itself  with  justice  upon  the 
English  judge,  it  certainly  is  not  upon  the  sta- 
tion ;  as  little  is  it  upon  the  nation.  It  is  upon 
the  system,  the  technical  system,  under  which 
lie  acts:  the  system  that  causes  hmi  tu  be  falst-, 
habitually  and  constantly  false ;  and  not  only 
ta  be  false,  but  to  be  the  cause,  and  the  con- 
stantly-acting cause,  of  falsehood  in  other  men. 
The  technical  system  is  a  hot-house  of  men- 
dacity :  the  soil  richer,  far  richer,  in  Kngland 
llian  nmlcr  any  other  clime.  The  advocate, 
picked  out  in  due  time  from  the  bed  of  special 
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pleaders  or  chancery  draughtsmen,  is  trained 
up  iu  this  stove  :  the  judge  is  the  advocate  run 
to  »ccd. 

It  extends  not,  this  disastrous  presumption, 
— it  extends  not,  in  any  thing  like  equal  force, 
to  the  judge,  nor  even  to  the  advocate,  of  any 
other  couatry :  it  crosses  not  the  Tweed.  Under 
Roman  law,  if,  under  the  name  of  fiction, 
falsehood  be  now  and  then  served  up  to  the 
table  of  the  judge,  it  is  only,  as  it  were,  by 
way  of  dessert,  and  in  the  character  of  a  casutu 
delicacy.  It  is  on  English  benches  that  it  is 
gorged  and  disgorged,  with  an  appetite  that 
will  bear  the  epithet  of  canine. 
-  If  it  extends  not,  in  any  comparatively  con- 
siderable force,  to  thejudge,  or  even  the  advo- 
cate, in  any  other  country,  much  less  does  it, 
even  in  England,  to  the  country  magistrate,  the 
justice  of  the  peace ;  nutcli  less  does  it,  in 
any  even  the  slightest  degree,  to  those  un- 
learned judges.  Never  have  they  fed  on  any 
such  foul  diet:  they  have  never  shaken  hands 
with  Den  or  Fen,  with  Doe  or  Roe :  no  con- 
nexion have  they  with  sham  pledges,  with  sham 
bail,  with  sham  any  thing:  fees  flow  not  into 
their  hands  from  any  such  polluted  source. 

To  the  general  conclusion:  be  of  this  set  of 
cases  the  strength  what  it  may,  it  can  never 
stand  against  Ihe  force  of  the  general  answer. 
The  more  manifest  the  mendacity,  the  more 
secure  it  is  acainst  the  danger  of  producing 
deception ;  that  consequence,  witlumt  which, 
mendacity,  howsoever  it  be  in  intention,  is 
altogether  innocent  in  point  of  effect.  By  those 
from  whom  it  issues,  and  who  act  upon  it  as  if  it 
were  true,  the  mendacity  of  it  is  still  more 
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fully  utulcrstood  than  it  can  be  by  any  body 
else. 

After  thift  conclusive  answer,  others  that 
carry  upon  the  face  of  them  more  or  less  truth, 
have,  for  the  prcxent  jiuriKtsc,  little  claim  to 
Dotice.  A  distinction  may  require  to  be  tuken 
between  the  Judge  and  the  man;  and  as  in  the 
Court  of  Exchequer  the  same  robes  include  two 
sorts  of  judges,  a  common  law  judge,  and  an 
equity  law  judge,  whose  vocation  consists  in 
stopping  and  thwarting  the  proceedings  of  the 
other;  so  in  any  and  every  court  it  may  happen 
to  the  same  envelop  to  contain  two  sortii  of 
human  beings,  a  veracious  individual,  and  a 
peroetually-lying  judge. 

The  remark  is  certainly  not  without  founda- 
tion in  experience.  Not  that  the  observation  can 
be  altogether  free  from  regret,  that  between  the 
two  opposite  characters  the  contact  should  be 
9o  constant  and  so  close;  that  one  head  should 
encircle  two  such  faces.  The  claim  to  compc- 
Icncy  is  beyond  dispute  ;  but  when  credibility 
comes  to  be  considered,  proverbs  in  abundance, 
regarded  commonly  as  the  emanation  of  wis- 
dom, the  oflspring  of  experience,  obtnide  them- 
selves, and  become  troublesome :  nor  is  it 
pleasant  to  consider,  that  the  weakness  of  the 
unkm,  in  the  character  of  an  objection  to  what 
is  called  credibility,  depends  upon  the  truth  of 
Ibc  proposition,  that  communications  thus  evil 
oitd  thus  close  do  not  corrupt  good  manni-rs. 

No:  it  is  not  for  the  purpose  of  advocating, 

hax  of  reprobating  exclusion  of  testimony,  that 

these  remarkable   cases  are  spread  upon  the 

carpet:  it  is  not  for  the  purpose  of  proving  tlmt 

lliese  ought  to  be  excluded,  but  that  none  ought 
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to  be  excluded:  not  only  not  the  felon  or  the 
perjurer,  nor  even  the  ever-mendacious  advocate 
of  any  country,  but  not  even  the  constant  arbi- 
ter, utterer,  bespeaker,  rewarder,  and  compeller 
of  mendacity,  the  English  judge. 

No :  let  them  not  shut  the  door  of  the  wit- 
ness-box against  any  human  creature:  but  if 
nothing  will  satisfy  them  but  that  somebody 
must  be  excluded, — if  the  demon  of  exclusion' 
must  have  victims, — let  judges  and  advocates 
be  the  first. 
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CHAPTER  V. 

IU?R0PK1ETV  OF  EXCLUSION  ON  THE  GROUND 
OF  RELIGIOUS  OPINrON'.S. 


Sect.  I. — At/ieitvt,  an  ititftroper  ground  of 
exclusion. 

In  the  case  of  improbity,  the  seat  of  the 
disease  is  in  the  will;  in  the  case  of  atheism, 
Ihc  seat  of  the  disease  (such  let  us  call  it)  is  in 
the  understanding.  Between  tlie  two  branches 
of  Uic  mental  frame,  the  comnuntication  is  in- 
deed most  intimate:  true:  but  they  must  not 
be  confounded.  Here  the  ))reHuni]>lion  is  still 
more  remote  and  slighter  than  before.  Could 
Ibc  absence  of  all  sinister  interest  be  ascer* 
laincd.  improbity  in  the  case  in  which  the 
)iresuni)ition  it  affords  is  the  strongest,  impro- 
bity in  the  shape  of  perjury,  would  not  afford 
any  the  slightest  presumption  of  nieiidacily  in 
any  given  instance.  Perjury  i*  improbity. 
But  atheism  is  not  improbity :  that  it  aHbrds 
a  presumption  of  improbity,  is  the  utmost  that 
can  be  said  of  it  by  any  body. 

From  the  four  sources  above  mentioned 
under  the  name  of  sanctions,  the  ideas  of  pain 
ami  pleasure  are  hitnid  operating  on  each  man, 
with  more  or  less  force,  in  the  character  of 
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Standing  tutelary  motives :  the  physical  sanc- 
tion, the  moral  or  popular,  the  political  or 
legal,  and  the  religious.  The  atheist  is  one  on 
whom  the  religious  sanction  has  no  hold.  In 
respect  of  the  extent  of  the  cases  in  which  they 
resjiectively  operate,  the  physical  is  conHned 
within  natural  limits;  the  political,  by  limits 
more  or  less  casual  and  scanty:  the  moral  and 
the  religious,  though  hitherto  variable,  are  alto- 
getlier  unconfined,  and  capable  of  covering  the  f 
whole  field.  But  human  conduct  depends  not 
merely  on  the  number  and  nature  of  the  moral 
forces  to  the  action  of  which,  on  the  occasion  in 
question,  the  patient  is  exposed,  but  also  on 
tJic  sensibility  of  his  mental  frame  with  refer- 
ence to  each  such  force.  To  restrain  this  man, 
all  four  shall  be  unavailing:  to  restrain  that 
man,  a  single  one  of  them  shall  be  sufficient. 

It  has  been  seen  in  Book  I.  how  much  may 
be  said  in  behalf  of  the  opinion,  that,  in  the  . 
character  of  a  security  for  good  conduct  in  the  \ 
present  life,  the  religious  sanction  is  incompar- 
ably less  efficient  than  cither  the  moral  or  the 
political.  If  this  opinion  be  true,  it  follows, 
that  any  presumption  of  improbity  which  can 
be  atTorcled  by  atheism  is  very  slight. 

The  question,  however,  whetlier  in  any  de- 
gree, and  in  what  deg^ree,  the  absence  ot  reli- 
gion, or  this  or  that  erroneous  opinion  in  regard  _ 
to  it,  aflbrds  a  presumption  of  improbity,  may  ■ 
happily  be  added  to  the  list  of  tlie  questions 
the    investigation    of  which  is  unnecessary   to 
the   present  purpose.     Why  so?     Answer:  a 
Because  the  fact  of  a  man's  cutertaininj^  any 
such  opinion,  is  that  sort  of  psychological  fact, 
of  the  existence  of  which  it  is  im|K>ssiblc  for 
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the  judge  to  obtain  sufficient  evidence,  on  any 
other  «U|iposilion  than  that  of  a  degrt-e  of  ve- 
racity, not  only  exclusive  of  the  supposition  of  a 
more  than  ordinary  propensity  to  mendacity, 
hut  in  itself  so  pre-eminent,  as  to  eotltle  the 
leatimony  of  the  witness  to  a  more  than  ordi- 
nar>'  share  of  confidence. 

To  cause  a  man  for  this  purpose  to  be  justly 
irdcd  as  an  atheist,  the  evidence  must  come 

her  from  an  extraneous  source,  or  5'om  dis- 
courses formerly  committed  to  writing  by  him- 
self, or  from  his  own  lips, 

1.  Coming  from  an  extraneous  source,  tlie 
persuasive  force  of  the  evidence  finds  t«'0  ob- 
jections to  encounter  it.  fn  the  first  place,  it  is 
at  best  but  hearsay  evidence :  on  such  or  such  an 
occasion  he  declared  himself  an  atheist.  In  the 
next  place,  the  time  of  the  fact,  supposing  it 
true,  IK  a  time  past  and  gone.  For  aught  Uiat 
appears,  the  situation  he  is  in  in  this  respect 
may  be  parallel  to  that  of  a  man  who  at  one 
time  had  an  interest  in  the  cause ;  but  an  in- 
tercut which,  before  any  occasion  led  him  to 
speak  of  tiie  fact,  was  extinct.  Once  that  error 
was  entertained  by  him  :  admitted  :  but  in  the 
existence  of  a  God  is  there  any  thing  so  per- 
fectly incredible,  that  when  once  a  man  has 
entertained  the  contrary  persuasion,  it  Ls  im- 
poggtble  for  him  ever  to  cease  to  entertain  it  ? 

2.  Let  the  evidence  be  derived  from  former 
writings  of  his  own.  In  this  case,  the  first  of 
the  two  above-mentioned  causes  of  inconclu- 
nveness  has  no  existence;  but  the  second 
remains ;  and  with  the  same  degree  of  force  as 
in  the  former  case. 

3.  Next,  and  lastly,  let  the  evidence,  which- 
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soever  way  it  turns,  come  from  his  own  lips. 
Being  about  to   give  Iiis  tcsliraony,    the    first 

rzKtion  put  to  him  is.  Are  you  an  atheist? 
swer,  no,  or  yes. 

First,  let  it  be  no.  If  there  be  no  extraneous 
evidence  to  the  contrary,  the  objection  is  dis- 
posed of.  But  suppose  extraneous  evidence  to 
the  contrary;  viz.,  the  hearsay  evidence  above 
spoken  of.  Primd/acic,  antl  in  general,  hearsay 
evidence  is  superseded,  and  turned  into  super- 
fluous, equivalent  to  irrelevant,  by  the  imme- 
diate testimony  of  the  person  whose  sup]K>sed 
extra-judicial  discourse  is  reported  by  it.  But, 
upon  occasion,  for  infirmation,  or  even  for  con- 
firmation, of  the  immediate  and  Judicial  testi- 
mony of  the  supposed  extra-judicial  discourscr, 
it  may  still  have  its  use.  Comes  then  the  ex- 
traneous witness  to  the  proposed  witness's  cha- 
racter, and  says  of  him : — on  such  a  day  i  heard 
him  declare  himself  an  atheist.  But  be  this 
statement  true  or  false,  by  it  the  declaration  of 
the  supposed  atheist,  the  declaration  whereby  he 
says,  1  am  not  an  atheist,  is  nut  contradicted. 
Then,  when  he  declared  himself  an  atheist,  he 
was  an  atheist;  now  that  he  says,  I  am  not  an 
atheist,  he  is  not  so.  11',  indeed,  he  says — ^no, 
on  the  occasion  of  which  the  witness  speaks,  I 
did  not  declare  myself  an  atheist,  then,  indeed, 
contradiction  exists  ;  then  it  is  for  the  judge  to 
make  his  choice,  and  say  to  himself,  which  of 
them  he  will  believe.  Not  that  the  choice  is 
worth  making;  for  the  fact  thus  to  be  deter- 
mined, is  tlie  state  of  the  mind  of  the  supposed 
atheist  at  that  former  time :  whereas,  the  fact 
on  which  the  alleged  cause  of  the  exclusion 
rests,  is  the  state  of  his  mind  at  the  time  when 
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called  upon  to  give  evidence.  If  a  written  do- 
cument is  produced,  a»  above,  the  contradiction 
is  more  conclusive  than  in  the  other  casfe ; 
unless  llie  meaning  put  upon  the  document,  or 
its  genuineness,  or  its  exemplion  (^  e.  the 
exemjitinn  of  the  act  of  writing  it)  from  force  or 
fraud,  be  contested  and  rendered  dubious. 

Next,  Icl  the  answer  be.  Yes,  I  am  an 
atheist.  Then,  indeed,  the  man  must  be  an 
atheiAt ;  at  any  rate  he  must  be  taken  for  an 
Uheist.  But  shall  tlii.s  answer  be  regarded  as  a 
piece  of  evidence  warranting  the  exclusion  ?  No, 
furely;  and  for  this  reason.  The  answer  is 
ntber  false  or  true.  If  false,  the  supnosed 
cause  of  the  exclusion  failK  in  point  of  fact, 
lie  is  not  an  atheist;  he  cannot,  therefore, 
with  propriety  be  excluded  on  the  ground  of 
atheism.  If  the  answer  be  true,  the  cause  of 
exclusion  fails  on  another  ground :  the  presump- 
tion of  mendacity,  the  presumption  grounded 
on  the  atheism,  is  proved  to  be  erroneous. 

What  is  known  to  every  man,  cannot  be 
unknown  to  him:  viz.,  in  the  first  place,  the 
(general  odium  to  which  this  declaration  is 
likely  to  expose  him  :  in  the  next  place,  to 
what  a  degree  it  cannot  but  diminish  the 
degree  of  credence  likely  to  be  given  .to  his 
c^'ideucc ;  j.  c.  counteract  what  cannot  but  be 
his  own  purposes,  if  his  evidence  be  pur- 
po«eW  false.  On  the  other  hand,  if  he  says, 
No,  I  am  not  an  atheist;  the  avoidance  of  that 
infamy,  the  preservalion  of  his  evidence  from 
that  discredit,  is  certain :  mendacity  would 
find  the  field  quite  clear :  disproof  would  be 
ioiposj-iblc.  What,  then,  to  the  present  purpose, 
is  the  effect  of  such  a  declaration  ?    To  shew 
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that  from  the  three  other  sanctions,  one  or  all  of 
them,  his  will  (such  is  his  relative  seiisibiliiy)   _ 
experiences  that  degree  of  influence,  which,  on   I 
the  mitids  uf  so  large  a  proportion  of  mankind, 
all  four  together  arc  so  frequcnliy  insiuHicient 
to  produce.  ^ 

Compare  this  case  with  the  above-mentioned 
vulgar  notion  about  interest.  By  that  preju- 
dice, men  id  general  are  presumed  ready  to  J 
give  mendacious  testimony  by  the  slightest 
particle  of  interest.  Here  is  an  interest, ^and 
that  an  interest  corresponding  to  the  moral  sanc- 
tion— an  interest  corres])onding  to  the  fear  of 
shame, —  urging  bim,  and  with  great  force,  to  ■ 
speak  falsely  on  this  occasion,  by  saying  that 
he  is  not  an  atheist,  when  he  is.  Urged  by  a 
detachment  of  that  force  (viz.,  the  force  of  the 
moral  sanction)  to  deviate  from  the  path  of 
truth ;  yet,  such  is  the  power  of  that  sanction 
over  his  will,  there  exists  still  in  his  mind  the 
main  body  of  that  force  (for  by  the  supposition 
all  the  other  three  sanctions  are  out  of  the  ques- 
tion), acting  ujjon  him  with  such  effect  as  to 
keep  his  discourse  steady,  and  preserve  him 
from  straying  into  that  sinister  jiath  towards 
which  it  is  thus  impelled. 

This  is  no  place  for  thediscussion  of  opinions 
on  the  subject  of  religion ;  but  one  general 
obsen'ation  belongs  strictly  to  the  present 
purpose.  Were  an  atheist  a  worse  monster 
than  he  has  ever  been  supposed  to  be,  bent 
upon  doing  mischief  in  all  possible  ways,  on  all 
possible  occasions,  and  by  all  possible  means, 
false  testimony  among  the  rest ;  a  rule  exclud- 
ing testimony  on  the  score  of  atheism  would 
aftord  no  security  against  the  mischief  to  be 


Otav^V.]  BXUOIOtra  OFHaONS.  idl 

•wprehended  from  that  source :  for,  to  get  rid 
01  the  exclusiwi,  he  would  have  no  more  to  do 
than  to  put  himself  to  the  expense  (HTa  ftlse* 
hood,  <»which  the  detection  is  impossible.  On 
the  otiier  hand,  the  exclusion  operates,  to  a 
cuuidenble  extent)  as  a  safeguiurd  to  all  cri- 
minals, atheists  or  not,  who,  when  called  upon 
to  bear  testimony  against  one  another,  are 
willinff  to  make  profession  of  atheism. 

Under  ^e  exclusions  founded  on  criminalihr, 
a  man  luu  a  license  to  commit  crimes,  but  he 
vfll  not  seek  it  for  the  purpose :  it  would  be 
too  expensive :  he  must  par  for  it.  eiUier  with 
hb  libeity  (not  to  speak  or  other  punishment) 
or  irith  his  life.  Under  those  founded  on 
nl^fion,  he  may  seek  it  for  the  purpose:  he 
WKf  take  out  the  license,  and  take  it  out  for 
almoit  UDthii^.  A  knot  of  any  sort  of  crimi- 
nhb  nay  conspire,  and  insure  to  one  another 
iminmity,  so  far  as  depends  on  the  evidence 
of  each  other. 

An  atheist  is  a  bad  witness ;  but  how  to 
know  him  from  another  ?  It  must  be  from  his 
own  account  of  himself,  if  from  any  thing :  for 
•theism  is  not  written  on  a  mans  forehead. 
Which,  then,  is  the  true  atheist  ?  The  man  who 
nys  he  is  not  an  atheist,  and  is  one;  or  the 
man  who  says  he  is  an  atheist,  and  is  not  so  ? 
This  pretendfed  atheist  (it  should  seem)  must  be 
considered  as  the  true  one,  for  every  practical 
purpose.  Those  who  speak  of  atheists  as  lying 
ander  the  disabilities  in  question,  must,  if  they 
mean  any  thing,  mean  such  persons,  and  all 
such  persons,  as  exhibit  the  only  marks  of 
atheism  which  the  nature  of  the  case  can  by 
any  possibility  afford.     If  this  be  true,  here  is 
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a  receipt,  and  that  au  infallible  ooe,  whereby 
any  man  that  pleases  may  render  his  testimony 
unreccivable.  The  conspirators  in  one  of  the 
assassination  plots  against  Henry  Ibe  Fourth 
of  France,  or  his  predecessor  (I  forget  which), 
made  use  of  the  sacrament.as  an  instriimcnt  for 
binding  one  another  to  mutual  fidelity.*  Had 
they  brooded  ovtr  lUeir  plots  under  the  shadow 
of  the  English  common  law,  they  might  have 
found  in  atheism,  or  pretendea  atheism,  a 
security,  of  rather  a  ditfcrcnt  nature,  it  must  be 
confessed,  but  applicable 'to  the  same  use,  and 
of  rather  suj>erior  efficacy,  A  man  might  have 
taken  ever  so  many  sr.craments,  and  be  never 
the  worse  witness :  but  one  good  declaration  of 
atheism,  made  in  proper  form  and  in  proper 
company,  will  be  enough  to  make  him  as  bad 
as  can  be  desired.  When  a  man  has  beeo 
received  to  serve  the  king,  if  he  would  serve 
with  safety,  he  must  produce  a  certificate  of 
orthodoxy,  as  denionstrated  by  taking  the  sa- 
crament according  to  the  forms  of  the  English 
church.  When  a  man  proposes  to  join  in  mur- 
dering the  king,  if  he  would  do  the  business  in 
safety,  as  against  his  associates,  he  must  make 
them  furnish  him  with  a  eertiticate  of  their 
atheism. 

Speculation,  quoth  somebody.  No  ;  cai^es  of 
evidence  excluded  on  account  of  atheism  have 
every  now  and  then  presented  themselves  in 
practice.! 

*  Thuani  Histotb. 

t  The  booktt  o^hibit  several  case*  of  thii  nor! ;  and  rroin 
pHnto  infArmiitioR  it  has  lifippened  to  au-  to  hear  ottevenl 
not  BWRtioRcd  in  luiy  liouk. 

[Sucb  a  cue  occurred  only  n  few  raonthi  ago.    One  of , 
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The  same  strain  of  imhecility  which  gave  rise 
to  the  examination  on  the  voire  dire,  has,  after 
suffering  the  question  to  be  put,  "  Arc  you  an 
atheist  ?  and  receiving  an  answer  regarded  as 
amounting  to  an  affiniiativc,  shut  the  dour  against 
the  witness ;  and,  in  revenge  I'or  his  veracity, 
administered  injustice  inslead  of  Justice  to  the 
party  unfortunate  enough  to  stand  in  need  of 
this  evidence. 

Besides  the  offence  against  the  dictates  of 
reason  and  justice,  the  question  thus  put  was 
repugnant  to  ttic  known  rules  of  actually  exist- 
ing law.  In  virtue  of  a  statute  still  in  force,* 
a  declaration  to  any  such  effect  subjccls  the 
individual  to  penalties  of  high  seventy:  and 
the  rule,  that  no  man  shall,  in  rt-turn  to  any 
(juestion.  give  an  answer  that  can  have  the 
effect  of  subjecting  him  to  any  sort  of  penalty, 
!•  the  firmly-established  fruit  of  that  uischie- 
vous  supCTi^titinn,  the  war  uuonwhicb  will  form 
Hit  busmess  of  the  ensuing  Part. 
'Question  and  answer  together,  Uic disclosure 
was  sucli  as  could  not  but  have  given  no  slight 
wound  to  the  feelings  of  a  great  majority,  if  not 
the  whole,  of  the  surrounding  audience.  But 
the  wound  had  for  its  authors,  not  the  honest 
and  intrepid  witness,  but  the  crew  of  learned 

CuUk'i  shopmiMi  hnd  bctn  robbed.  IIi«  evidence  was  re- 
HmrI,  Mid  jiHticc  denied  to  him,  on  the  ground  o(  wlmt 
bmn  nffoclcdly  call  df/ecl «/  rrUijiom  pri'iriptc. — Eititor.] 
•  Since  ihis  wm  written  (July  ISOfi)  the  statute 
iniMt  bloApbemy  has  been  rcpcaM :  but  the  Lord  Clinn- 
««l0r,  (by  nrtuc  of  lliat  power  of  superecding  thir  will  of  the 
hrnlature,  which  ju<lge«  never  hesilalc  to  dmuidc  to  lhcm> 
■tins  whene'ver  they  need  it),  has  taken  upon  himicif  tO  dc- 
^U^,  ihut  to  deni  the  Trinity  is  Mill  an  olTencc  nt  common 
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sophists :  the  attorney,  who  put  the  insinuation 
into  the  brief;  the  advocate,  who  formed  a 
question  out  of  it;  but,  above  all,  the  judge* 
who  suffered  such  a  question  to  be  put. 

Sect.  II.  Cacotkeism,  or- bad  religion,  an  improper 
ground  of  exclusion. 

Uow  impossible  it  is  from  atlieism  to  deduce 
a  proper  ground  for  exclusion,  we  have  just 
been  seeing.  From  cacotheism,  though  no 
good  ground,  yet  a  less  bad  ground  might  be 
made,  if  there  were  any  man  whose  God  com- 
manded him  to  commit  perjury ;  meaning  al- 
ways by  perjury  (what  it  were  so  much  lo  be 
wished  were  always  meant  by  it),  mendacity  by 
]>arty  or  witness  on  a  judicial  occasion  :  oath  or 
no  oath.  The  Go<Is  of  the  Hindoos,  if  the  trans- 
lations we  have  of  their  scriptures  are  in  this 
instance  to  be  depended  upon,  license  sucb 
mendacity  in  certain  cases.* 

On  this,  as  on  every  other  part  of  the  ground, 
common  law  is  up  m  arms  against  common 
sense  and  common  honesty,  and,  by  its  incon- 
sistencies, against  itself. 

The  God  of  the  Jews,  and,  by  a  prodigious 
and  modem  stretch  of  jurisprudential  liberality, 
the  God  of  the  Mahometans,!  and  the  God  of 
the  Hindoos,:};  are  tolerated,  as  not  counte- 
nancing perjury.^    The  God  who  binds  men  to 
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■'♦  Videsupfi,  vol.  i.  p.  236.       +  Buller,  292.         I  lb. 

%  Moreover,  by  a  stUl  more  recent  eflort  of  liberality,  a 
ScoUisb  scliismatic,  und«r  tlie  name  of  a  covenanter,  lias  also 
been  ailmitted  to  give  evidence;  although,  instead  of  kissing 
Ihc  boob,  M  a  man  ol'  {wrfect  itustworttiiiieiia  would  hitvc 
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veracity  by  broken  saucers*,  the  God  of  the 
Chinese,  if  they  have  a  god,  though  it  has  so 
often  been  said  they  have  none,  even  he  is  tole- 
rated :  the  Grod  of^^the  catholics  and  the  God 
of  qaakers  is  not  tolerated.  In  intendment  of 
law,  he  either  commands  perjury,  or  is,  at  best, 
indifferent  about  it. 

No ;  this  account  is  not  yet  a  correct  one : 
were  this  the  law,  it  would  be  reasonable,  in 
comparison  of  what,  when  correctly  stated,  it 
will  be  seen  to  be. 

1.  Catholics. 

Catholics  excluded  ?  those  Christians,  in 
comparison  of  whom,  those  who  are  not  ca- 
tholics compose  a  small  minority,  church 
of  England  men  a  still  smaller?  Catholics, 
than  whom,  till  as  it  were  of  yesterday, 
there  were  no  other  Christians?  Evidence  of 
catboUcs  excluded  ?  Are  we  then  commanded 
by  law  to  believe  that  there  is  neither  society, 
nor  laws,  nor  judicature,  nor  evidence,  nor 
veracity,  among  the  greater  part  of  Christians  ?t 

done,  he  contented,  himwlf  with  looking  at  it,  lifting  up  his 
light  hand  at  the  lame  time. 

*  In  the  pamphlet  intituled,  "  Trial  at  large  or  Aeon,  a 
Chinese  Tartar  &ulor,  for  murder.  Tried  at  uie  Admiralty 
Seations,  holden  at  the  Sessions'  House,  in  the  Old  Bailey,  on 
Friday,  July  4,  1806,  before  Sir  William  Holt,  knight, 
jsdge  of  the  High  Court  of  Admiralty,  and  Sir  Simna 
U  Blanc,  knight,  one  of  the  judges  of  the  Court  of  King's 
Bench.  I^noon:  Printed  for,  and  sold  b^,  R.  Butters, 
!2  Fettn  Lane,  Fleet  Street."  Page  4,  "  The  oath  being 
imesled  in  the  Chinese  language,  on  the  conclusion,  a 
China  aancer  is  presented  to  the  person,  which  he  holds  in 
his  right  hand,  and  then  daahaa  to  pieces  ;  the  signitication 
of  whwh  is,  that  if  he  does  not  speak  the  truth,  may  his  body 
be  dashed  to  pieces  in  the  same  manner  as  the  saucer." 

t  Sodw  htm  or  other,  it  happens,  that  for  two  centuries 
there  b  not  a  case  of  state  perjury  on  the  black  side,  but 
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Catholics  excluded  ?  Oh !  no,  not  all  catho- 
lics: no,  unly  tliose  who  have  exhibited  a  degree 
of  attachment  to  the  duties  of  religion ;  such  ,, 
adegrce  as,  among  protestants,  wouM  be  as  rare  | 
as  martyrdom  is  rare.  A  catholic,  as  such,  is 
not  excluded  ;  he  must  be  a  popish  recusant.* 
An  oath  is  tendered  to  him  :  an  oath  which 


religion,  and  in  particular  tlie  church  of  England  religion,  is 
ai  the  bottom  of  it-  The  popibh  plot  is  u  alrikiiip;  ciample. 
I  luii  not  6u  shallow  or  so  vioknt  as  to  conclude  IVom  ihia  cir- 
tiimslfince,  iliat  a  muii  who  has  a  teligiou  is  less  trustworthy 
than  one  who  has  none,  or  thai  the  cliuich  of  Euglimd 
religion  is  a  worse  religion  than  the  catliolic.  But  one  iwt:  I 
cannot  refrain  from  maJcJn);  of  these  occurrences,  ugainst  the 
incaiiacitatioii  grounded  on  calltolicism.  On  the  church  of 
England  side,  1  find  \a  history  symploma  of  peijury  of  the 
wunl  sort;  and  on  the  catholic  tide  none.  1  ani  not  so  mad 
as  to  tay,  that  whoever  is  u  church  of  England  wan  is  on 
thai  account  unRt  to  he  believed ;  but  thus  much  1  rannot 
l)ut  *ay,  ihnt  ni  far  >«  th<^  indications  affurded  by  tti«  hiottny 
of  Engluid  extend,  there  i*  more  ground  for  excluding  a 
cJtnrch  of  England  man  than  fi>r  excluding  a  calholic,  or 
s  man  of  any  othrr  sect. 

'  A  popish  rocu»tni  (it  may  be  said)  is  now  liccomc  no 
more  than  an  empty  nnme.  To  be  ;i  popish  rccusimt,  a  man 
must  Ira  ft  popif^l ;  and  there  are  now  no  papists:  new  oathi 
having  hcen  (kvised,  new  oaths,  which  culhohcs,  it  i»  sup- 
po*cd,  hxTc  no  olijeciion  to  take.  Be  it  so :  but  then  Ibc 
cla«  rcniaini!i  open  to  receive  ns  nmny  as  may  choose  to  cntci 
into  it.  That  Bomc  nunid  remain  nttacbed  to  it,  at  Ictut  in 
their  hearts,  was  the  very  Rupponilion  upon  which  the  new 
laws  were  groimdcd.  Else,  what  u«c  for  any  new  laws?  viae, 
what  is  tlicre  done  by  the  new  lawn. that  would  not  h«rc  been 
tloiie  mucb  b«;tterbT  a  tponge?  Why  le^ivo  the  statute-book 
■liU  CBCumbeied  with  the  engines  (ni»ty  s*  they  arc)  of  per* 
secutioni  and  inlolcrancr?  But  antipathy,  blind  antipathy, 
mitu  have  its  pastime  saved  for  it:  deprived  of  fieth  and 
blood,  it  must  still  have  a  munnikin  to  pummel  and  vent 
itself  apon.  Hoi^arlh  has  pnintcd  cruelty  on  its  progress: 
this  is  cruelly  on  its  return.  Be  this  as  it  ntty;  on  thi«  head, 
to  far  0*  exclusion  a  concerned,  whatever  thanks  may  be  due 
to  Matutc  law,  none  an:  due  (o  juris  prude  nee. 
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ihc  catholic  who  takes  renounces  his  rcltgtoD, 
denies  thai  he  is  a  catholic :  it  was  deviaed, 
and  avowedly,  for  this  very  piirpo^e.  Thus. 
then,  uudcr  the  spirit  of  this  policy,  a  distribu- 
tion is  made  of  catholics  into  two  classes, 
{jerjurcrs  and  non-perjurers:   to  all  who  will 

Eerjure  themselves,  the  door  of  the  witness- 
ox  is  thrown  open  ;  against  all  who  will  not 
perjure  themselves,  it  is  shut. 

It  is  with  cathohcs,  as  we  have  seen  it  to  be 

with  athcisLi,     It  l»  not  to  atheists  that  the  law 

is  op|K>8ed :  it  is  only  to  such  atheists  as  will 

Dot  perjure  themselves.* 

'2.  Quakers. 

What  is  known  to  every  body,  is  that,  as  far 


•  ll  b  tbuKwilhoutht,  on  i-verj  oicii«ion  on  which  tlicy  aic 
cmpkifcd  u  t<r*X*.  A  litic  drnwn  willi  grent  (.■crcmony;  the 
pOfMltttioii  of  ibc  country  dividcil  by  it  into  two  chaKB.  On 
oae  fide  of  iho  line,  all  those  wliom  itic  proflered  seduction  is 
Koable  lo  dcaw  usidc  from  the  patli  msrkeil  out  by  coniciciice ; 
on  the  other,  all  those  iii  whose  cyc4  the  niosl  solemn  and 
i]elib«n>lC'  assertion  is  an  empty  curemony-  On  the  one  side, 
Rlldioaeof  whom,  by  the  c:<iperinicnt,  yoii  are  mndc  «iirc  that 
dMy  will  not  be  perjurcn ;  on  the  other  side,  all  those,  of  oacfa 
ufwhota,  the  best  that  can  be  said  is,  tliat  it  cannot  be  known 
whether  he  be  or  be  not  a  pecjuier.  A  lino  drawn  ;  and  to 
■balpuTpo&e?  Tliat  every  man  of  whom  it  is  eloar  that  he 
vill  BOt  peijnre  himself,  may  be  subjected  to  some  disability, 
Kfoe  ioMXiirily,  tome  dishonour:  tliat  every  man,  of  whom 
it  is  natter  of  doubt  whether  Le  is  or  is  not  perjured,  may  be 
pwiiGeti  with  a  share  in  suiue  monopoly,  with  Uic  posseiaioit 
uf  toaic  privilege.  Tn  the  ia*e  of  such  a  law,  who  will,  and 
•ho  will  not,  he  perjurers,  cannot  be  seen  till  it  is  passed  and 
necuied:  bulwhatmaybeseen,and  that  at  soon  as  it  has  been 
fat  Ut  the  t>ote,  in,  that.— in  intention  at  any  lute,  and  so  far  U 
■l^mdn  upon  tliemselves, — ull  who  vole  fur  it  aio  suborners. 
Thus  it  is,  ihut,  with  rcli^iion  on  ilieir  lips,  men  waze  war 
ipitntt  morality  and  human  hapiiinesi.      When  will  nich 
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as  any  thing  can  be  true  that  is  predicated  of 
men  iQ  whole  classes,  the  qiiakers  are  the  most 
veracious  of  mankind.  Whatever  regard  men 
at  large  are  wont  to  pay  to  that  which  they  say 
niion  oath,  that,  and  more,  is  paid  by  this  knot 
ol  friends  to  what  is  said  by  them  (on  the  like 
serious  occasions  at  least)  without  oath. 

By  the  legislature  itself,  to  say  the  least, 
they  are  not  regartled  as  mendacious.  Laws 
have  been  made,  for  the  express  purpose  of 
giving  indulgence  to  their  weakness,  and  ad- 
mitting them  to  give  evidence  without  the  cere- 
mony. Laws  made:  yes:  but  here  comes 
jurisprudence  wlh  its  distinctions,  its  per- 
plexities, and  its  inconsistencies.  In  with  him, 
on  civU  ground :  out  with  him,  on  criminal. 
Occasion  there  has  been  to  say,  over  and  over 
again,  that,  as  to  all  criminal  cases,  where  the 
punishment  is  not  beyond  pecuniary,  the  dis- 
tinction is  nominal  and  frivolous  :  since,  for  the 
sclf-samc  offence  or  supposed  offence,  for  the 
self-same  cause,  a  man  may  be  proceeded 
against  (at  the  option  of  whoever  chooses  to 
proceed  against  him)  in  the  one  way  or  the 
other.  Accordingly,  to  the  extent,  at  any  rate, 
of  tliis  coincidence,  the  admitting  law  cannot  do 
right  but  it  must  do  wrong.  It  cannot  do  right 
in  admitting  the  quakcr  in  a  civil  cause,  with- 
out doing  wrong  m  excluding  him  when  the 
suit  chosen  has  been  one  of  the  criminal  sort. 

But  suppose  the  punishment  ultra-pecviniary ; 
suppo!>c  man's  life  at  Ktake  ;  suppose  a  quakcr, 
that  is,  a  man  calling  himself  a  quaker,  wicked 
enough  to  attempt  murder  with  his  tongue : 
has  not  the  taw  suffering  enough  at  its  com- 
roand  to  punish  him  with  ?     In  nou>quakcr$. 
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hw  ezonpU  from  punidwncnt  murder  com- 
mitted wiui  tlus  instrument.  The  puniihrnent 
which,  in  this  case,  is  too  much  for  a  n<ni- 

riker,  might  not  some  of  it  be  reserred  fw 
qoaker,  and  aerre  as  a  succedaneum  to  the 
cenmoaj  to  which  he  is  thus  recaldtrant? 

Conceire  a  chws  of  men,  amounting  to  many 
thonsands,  on  whose  persons,  male  or  female, 
and  in  whose  ]»esence,  so  there  be  no  other 
witnesses,  all  other  men  are  left  free,  have  ft 
bcense  from  the  law,  to  commit  (so  they  be  but 
cajMtal)  all  imaginable  crimes, — rape,  robbenr, 
bois^aiy,  mayhem,  incendiarism,  and  so  forth. 
As  to  properly  of  persons  absent,  destroyed  or 
itfden  in  their  presence, — this,  witii  so  many 
ether  trifles  of  the  lilce  nature,  is  scarce  worth 
adding.  1  remember  the  case  of  a  man  who,  in 
MTsnit  of  a  scheme  of  plunder,  set  a  house  oa 
nre,  and  who,  because  nobody  had  seen  what 
be  was  about  but  a  quaker,  vfas  turned  loose 
sgain  to  bum  other  houses. 

Here  again  comes  the  same  sort  of  iucoosist- 
ency  as  was  observed  in  the  case  of  the  atheist 
ud  the  catholic.  Obeying  the  dictates  of 
conscience,  a  man  remains  incredible :  violat- 
ing them,  he  becomes  credible. 

3.  Persons  excommunicated. 

You  omit  paying  your  attorney's  bill :  if  the 
bill  is  a  just  one,  and  you  able  to  pay  it,  this 
is  wrong  of  you ;  but  if  unable,  your  lot  (of 
which  immediately)  will  be  just  the  same.  If 
the  business  done,  was  done  in  a  court  called  a 
common  law  court,  your  attorney  is  called  an 
attorney,  and  the  case  belongs  uot  to  this  pur- 
pose. If  in  a  court  called  an  ecclesiastical 
court,  the  attorney  is  called  a  proctor :  you  are 
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imprisoned,  and  so  forth ;  but  first  you  must  be 
excoinmunicatcd.  For  tills  crime,  or  for  any 
other,  no  sooner  are  you  excommuniciited,  than 
a  discovery  is  made,  that,  being  "  excluded  out 
ofthe  church,"  you  are"  not  under  the  influence 
of  any  religion  :'"•  you  are  a  sort  of  atlieist.  To 
your  own  weak  reason  it  anoears  to  you  that 
you  believe;  but  the  law.  which  is  the  perfec- 
tion of  reason,  knows  that  you  do  not.  Being 
omniscient,  and  infallible,  and  so  forth,  she 
knows  that,  were  you  to  be  heard,  it  would  be 
impossible  you  should  speak  true :  therefore, 
you  too  are  posted  off  uiion  the  excluded  list, 
along  with  atheists,  catholics,  and  quakers. 

Forbidden  by  his  religion,  a  quakcr  will  not 
pay  tithes:  sued  in  the  spiritual  court,  he  is 
excommunicated.  Ak  a  witness,  he  is  now  in- 
competent twice  over:  once  by  being  a  quaker, 
and  again  by  being  excommunicate.  Why  by 
being  excommunicate?  Answer,  per  Mr.  Jus- 
tice Buller, — "  because  he  is  not  under  the 
influence  of  any  religion."t 

Of  the  exclusionary  system,  a  part  of  the 
mischief  (it  has  been  already  observed)  not  to 
speak  of  other  parts,  is,  that  it  involves  in  it  a 
license  to  persons  unknown,  in  unknown  num- 
bers, to  commit  injustice  in  all  imaginable 
shapes  ;  lo  commit  all  imaginable  crimes. 

To  the  legislator,  having  always  an  interest 
more  or  less  unmixed  in  the  welt-being  ofthe 
people,   being  always  more  or  less  governed 

•  BuiifT,  aw. 

t  Since  these  two  purairmpli*  urrc  writttin  (.tu\y  IS06), 
Ihc  incompetency  of  vxcflmmuniralcd  prmoiis  to  giir  cridmce 
hiu  been  rrmovcd  by  the  Htatute  53  G.  3,  cnp.  127  (PLil- 
ltpp«,  i.  36).— jEUifor. 
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b^  that  interest ;  to  the  real  and  legitimate  le- 
gislator, acting  as  sucb,  it  could  hardly  have 
happened,  unless  by  sinister  counsel,  to  g^ve 
into  a  system  so  obviously  hostile  to  the  well- 
being  of  the  peoj^e. 

By  the  judge,  acting  under  the  fee-collecting 
aystem,  and  under  the  sinister  impulse  given  to 
mm  by  that  system, — by  the  judge  wielding  in 
disguise  the  sceptre  of  legislation,  public  inte- 
lest  would,  at  best,  and  where  not  exposed  to 
an  eye  of  positive  hostility,  be  regarded,  -of 
course,  with  indifference.  When  lawyer's 
profit  (the  only  serious  object  of  his  care)  had 
piischief  (in  whatever  shape,— expense,  delay, 
vexation,  misdecision,  failure  of  justice)  for  its 
immediate  cause,  or  (what  comes  to  the  same 
tbuig)  its  inseparable,  though  but  collateral, 
accompaniment;  mischief  would  be  the  fruit  of 
hia  choice:  and  hence,  it  was  by  the  exclusion 
of  the  presence,  and  thence  of  the  testimony,  of 
the  parties,  that  the  foundation  of  the  exclu- 
Honary  system,  that  grand  support  of  the  fee- 
cotlecting  system,  was  laid.  When  the  above- 
described  connexion  between  lawyer's  profit 
and  non-lawyer's  misery  either  did  not  exist, 
or  did  not  present  itself  to  his  view ;  then  it  was 
that,  every  now  and  then,  it  would  happen  to 
bim  to  produce  miscliief  and  misery,  not  pur- 
posely, not  with  malice  prepense,  but  only,  as 
the  clown  in  Dryden's  legend  whistled,  for 
want  of  thought. 

In  the  present  case,  it  would  appear,  that  so 
wide  a  deviation  from  the  line  of  utility  and 
justice  was  mainly  occasioned  by  the  sentiment 
of  antipathy. 

Although  punishment  admits  of  no  other  jus- 
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tificative  reason,  than  a  probable  prospect  of 
the  production  of  greater  good, — of  an  increase 
in  the  a^'grugate  mass  of  happiness,  of  a 
decrease  in  the  aggregate  mass  of  misery ;  yet 
such  has  rarely  been  the  tina)  cause  of  punish- 
ment in  the  mind  of  the  legislator:  especially 
in  those  times  of  primeval  barbarism,  in  which 
all  systems  of  legitslation  have  had  their  rise. 
DimiQuliun  of  suH'ering  (viz.  on  the  part  of  the 
community  injured  by  the  ofience)  may  have 
been,  in  any  given  instance,  the  result  uad/n/it 
of  punishment ;  but,  even  where  this  is  the 
case,  not  diminution,  but  production,  of  suffer- 
ing—  viz.  on  tile  part  of  the  offender, — has  but 
too  often,  and  perhaps  in  the  origin  of  society 
most  commonly,  been  at  least  the  predominant, 
if  not  the  sole,  o^cct  and  aid  in  view.  By  the 
view  of  such  or  such  a  mode  of  conduct,  the 
feeling  of  antipathy  has  been  excited  in  the 
breast  of  tlie  man  in  |K)wcr :  to  gratify  it,  he 
sets  himself  to  work  to  plague  and  torment  the 
individual  by  whom  that  un|)Ieasant  sensation 
has  been  excited ;  by  the  spectacle  of  the  suf- 
fering so  produced,  the  appetite  receives  its  gra- 
tification. At  the  same  time,  the  same  8i>ec- 
tacie,  exhibiting  itself  to  the  eyes  or  the  ima- 
gination of  those  who,  were  it  not  for  the 
punishment,  might  have  engaged  in  the  prac- 
tice of  acts  of  the  same  sort  as  the  act  thus 
punished,  restrains  them,  to  a  certain  degree, 
from  the  thus  forbidden  practice,  and  causes 
acts  of  that  description  to  be  less  frequent  than 
they  would  be.  If  the  mode  of  conduct  f 
whereby  the  antipathy  has  been  produced  be 
of  the  number  of  those,  the  consequences  of 
which  have  more  of  evil  in  them  than  of  good. 
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the  restraint  thus  produced  is  beneficial  to  the 
community.     It  is  not  the  less  beneficial  to  the 
community,  fur  not  having  been  present,  in  idea, 
to  the  mind  of  the  man  in  jiower:  but  neither, 
OD  the  other  baud,  from  its  having;  been  the 
eventual  result  of  the  use   he  has  thus  been 
making  of  his  i>owcr,  does  it  follow,   by  any 
means,  tliat  the  idea  of  it  was  previously  pre- 
sent to  his  mind.     If  it  had  been   uniformly 
present  to  his  mind, — if  the  benefit  to  the  com- 
munity bad    been    the   ultimate  object   of  hi:; 
exertions,— if  the  suffering  of  the  obnoxious 
person  had,  instead  of  being  the  ultimate  object, 
been  no  more  than  the  means,  the  mediatory 
object;  the  quantum  of  suffering  would  hare 
been   mea.iured   out  according  to  the  object, 
would  have  been  suited  to  it  in  quality,  would 
have  been  adjusted  to  it  in  quantity,  and  would 
not  any  where  have  overshot  the  mark  :  not  a 
particle  of  suffering  would  have  been  produced, 
of  which  the  effects  had  not  previously  been 
fully  comprehended  and  accurately  ascertained. 
Of  any  such  accuracy,  however, — of  any  such 
calm  und  exclusively-appropriated  attention  to 
the  aggregate  interest  of  the  community,  and 
U»e  ends  of  public  justice,  the  very  idea  is  new: 
evcD  at  the  present  advanced   period  in  tlic 
career  of  [icrfectibility  and  civilization.     Much 
more  must  the  practice  have  been  generally  un- 
known, in  those  rude  times  in  which  the  art  of 
legislation  was  in  its  cradle ;  in  those  times  of 
infantine  ignorance,  which  are  still  .suffered  to 
rule  the  destiny  of  riper  age.     In  this  temper 
of  mind,  among   men  whose  minds  were  cn- 
groissed  by  these  narrow  views,  no  wonder  that 
any  vehicle  or  mass  of  mischief,  which  promised 
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to  add  any  thing  to  the  plague,  should  be 
snatched  up  aud  hurled  at  the  head  of  the  ob- 
noxious offender,  with  little  knowledge  of,  and 
as  little  Kolieitude  about,  the  contents :  laid  hold 
of,  and  eagerly  employed,  not  only  without 
staying  to  nivcstigate  the  consequences,  pre- 
sent  and  /uture,  near  and  remote,  certain  and 
contingent,  with  reference  to  the  obnoxious 
individual, — but  with  as  little  attention  to  any 
eficcts  of  which  it  might  be  productive  on  the 
feelings  of  other  individuals,  connected  by 
accident  only  with  the  individual  by  whose 
ofTtmce  the  passion  had  been  excited ;  indivi* 
duals  whose  suttering,  had  it  been  included  in 
the  prospect,  was  not  of  a  nature  to  contribute 
any  thing  to  tlm  gratification  aimed  at. 

Antipathy,  when  its  exertions  are  regulated 
by  utility  and  justice,  is  the  handmaid  of  jus- 
tice. Antipathy  towards  the  injurer  is  the 
natural,  and  in  a  human  bosom  in  some  degree 
even  the  inseparable,  consequence  of  sympatjiy 
for  the  injured. 

Unhappily  for  mankind,  the  antipathy  thus 
directed  has  not  been  most  energetic  or  most 
busy  when  the  object  to  which  it  pointed  was 
the  most  noxious.  They  who  have  diminished 
the  sum  of  human  enjoyment,  they  who  have 
augmented  the  sum  of  human  sutfering,  these 
find  antipathy,  sooner  or  later,  not  averse  to 
repose :  they  whose  opinions  are  not  our 
opinions,  they  whose  pleasures  are  not  our 
pleasures,  they  whom  we  oppress,  they  whom 
we  exclude  from  their  share  of  common  bene-  J 
6t8, —  these  arc  they  who  find  antipathy  im- " 
placable.  Wherever  the  praise  of  virtue  is  to 
be  earned  without  the  expense  of  self-denial, 
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the  most  vicious  will  never  be  found  the  most 
backward  in  the  chase. 

Against  the  perjurer,  his  kinsman  the  for- 
gerer,  and  the  motley  fellowship  of  felons, 
without  staving  to  distinguish  one  from  another, 
the  door  was  shut,  as  it  were  in  a  pet,  and  "  for 
want  of  thought."  The  precedent  once  made. 
the  op[Mirtunity  of  stipiiiati/.ing  and  plaguing  the 
traitor  and  the  atheist,  with  his  kinsmen,  the 
catholic,  the  quakcr,  and  the  excommunicate, 
was  not  to  be  lost.  Always  remembered,  that 
the  more  uuforc^icen  exclusions  there  arc,  ami 
the  more  unforeseen  exceptions  to  exclusions, 
the  more  arguments ;  and  the  more  arguments, 
the  more  fees. 

The  outlandish  men,  the  Mahometan,  the 
Hindoo,  and  the  Chinese,  against  whom  the 
door,  if  ever  shut,  has  been  opened,  are  almost 
an  far  firom  us  as  the  atheist,  and  much  farther 
than  the  catholic  or  the  <|uaker.  But  the  dis- 
tance of  the  outlandish  man  is  his  protection. 
Blind  from  birth  to  the  lights  by  which  we  arc 
illuminated,  he  is  not  a  rebel  to  the  examples 
or  the  arguments,  logical  or  golden,  by  which 
we  are  governed.  Nuisances,  it  is  true,  all 
pagans  are ;  but  happily,  in  their  case  (unless 
now  and  then  by  accident),  the  nuisance  is  at  a 
distance  from  the  nose.* 

*  As  10  ilic  Cbint'se,  ihcy  have  so  evil  ik  rcputnlioit,  and 
look  to  tnucli  like  atheuU,  that,  had  the  fine  <fud  non  of 
nlRnn  juAii'i;  doi  been  woMtinp;,  the  breakin;;  of  llic  »n\iccr 
M^t  Uftvc  been  followed  by  ati  eKamination  on  tlic  noite 
dirt  {mtprk,  p.  71):  aud  the  rebKiun  or  irreligion  or  China 
mt0>t  bsTe  been  leltled,  ui  tome  tcay  or  otlier,  to  the  tatis- 
furEion  of  Engti»h  hii^^.  But  Aoon  vat  poor,  and  Aeon  hud 
M  advocate.  On  Oii»  occntioii,  u  on  othcM,  homicide  beint; 
ptDved,  munlcT  wai  prf!<uni<.'d. 
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CHAPTER  VI. 


IMPROI'RIETY  OV  EXCLUSION  ON  THE  GROUND 
OF  MENTAL  IMBECILITY,  AND  PAKTICU- 
LARLV    OF    IXFAKCV     AND    SUPEnAKNDA-i 

Tioy. 
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Thk  last  ground  of  exclusion  on  the  score  of 
deception,  to  which  our  consideration  is  called, 
is  imbecility.  - 

From  whichever  source  it  be  derived,  the  f 
propriety  of  regarding  imbecility,  upon  occa- 
sion, as  a  cause  of  suspicion,  is  obvious  and 
indisputable.  From  whichever  source  derived, 
the  taking  it  for  a  cause  of  cj'clusion  will  be 
found  equally  indcfeusibtc. 

Mental  or  corporeal ;  imbecility,  a  term  of 
relation,  admits  of  degrees  atl  injiiultim.  Imbe- 
cility, in  a  variety  tif  respects,  is  the  lot  of  all  _ 
created  beings.  Supposing  that,  in  any  degree,  I 
imbecility  were  capable  of  constituting  a  proper 
ground  of  exclusion,  by  what  mark  could  that 
degree  be  distinguished  from  any  other?  From 
the  impossibility  of  finding  an  answer  to  that 
question,  results  the  impropriety  of  taking  it 
for  a  ground  of  exclusion  in  any  case.  In  the 
absence  of  any  universal  mark  of  such  a  degree 
of  imbecility;  to  form  such  opinion  as  the  nature 
of  the  case  admits  of,  tlieru  is  but  one  rational 
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counie,  which  is.  the  examining  of  the  proponed 
witDess  :  which  onl)-  rationiit  course  iff  the  very 
coarse  that,  ufioii  the  supposition  of  the  cxclu- 
sioti,  u  Dot  suficred  to  he  taken. 

Infancy,  super^unuation,  ii)suiiity:  whatever 
be  the  inoditicatiun, — connected  ur  unconnected 
with  the  circum stance  of  age, — the  answer  will 
be  Kttll  ihe  F^me. 

Uctweeo  infancy  and  maturity,  it  is  ncccs* 
lary,  for  some  pur[)OKe»,  to  draw  a  line  at  a 
venture;  and  that  line  (uotwithstandiny  the 
wide  difference  in  respect  of  iHtclleetiial 
Etrengtb  between  individual  and  individual 
at  the  jwme  age).  —  that  line  a  common  one, 
fixed  for  every  individual  at  the  same  place. 
But,  to  the  present  pur[x)se.  no  such  line  ia 
neccstan':  no  such  line  can  aHbrd  any  security 
agaiwt  deception  :  no  hui-Ii  luic  can  fail  of  pio- 
ducing,  if  not  deception  itKelf,  yet  (what  is 
worse)  miwlc'ciKion. 

In  the  case  of  superannuation,  the  impracti* 
cability  of  drawing  any  tine  for  that  pur|MMM.', 
without  Ihe  most  palpable  absurdity,  is  plainly 
utntous.  Imbecility,  and  to  such  a  degree  as 
to  make  delivery  of  tcHliuiony  not  merely  incli> 
^ble  but  impossible,  is  the  efl'ect  of  infancy  at 
•  certain  ag^-.  Imbecility,  to  tliis  purpose,  or 
indeed  almost  any  other,  considered  as  the  re- 
sult of  iiu|)erannuation,  i$  but  an  accidental 
concomitant,  and  indeed  a  rare  one,  at  any 
period  of  old  age. 

In  tlie  case  of  insanity,  a  6xed  point  of  time 
for  this  pnqiONC  is  not  inca{>ablc  of  being  pro- 
posed, but  inca|iuble  of  being  employed  to  any 
good  effect:  when  (for  example)  a  man,  having 
by  com)ietent  authority  been  deemed  incapable 
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of  retaining  in  his  own  hands  the  manage- 
ment of  his  own  affairs,  williout  prc|Km(ltrant 
prejudice  to  himself  and  others,  has  by  compe- 
tent authority  been  declared  in  that  state,  and 
placed  under  the  authority  of  a  guardian  for 
that  purpose. 

Here  mdeed  would  be  a  point  of  time  fixed  ; 
but  no  line  could  be  drawn  through  it,  appli- 
cable with  any  advantage  to  this  purpose. 
From  any  degree  of  eom|>arative  unfitness  in 
respect  of  providence,  and  the  various  other 
faculties  necessary  to  the  management  of  the 
variety  of  aiTairs  that  occur  in  human  life,  no 
tolerably -assured  inference  can  be  drawn  re- 
specting the  capacity  or  incapacity  of  giving 
a  correct  and  intelligible  statement  of  a  single 
fact  which  came  within  the  cognizance  of  a 
man's  senses.  Before  the  arrangement  made, 
a  man  may  have  been  completely  incapable 
perhaps  of  obtaining  perception  of  the  fact,  per- 
haps of  remembering  and  giving  a  correct  and 
intelligible  statement  of  such  perception,  though 
obtained ; — after  the  arrangement,  competent  or 
incompetent  to  the  general  management  of  his 
own  affairs,  to  the  purpose  of  delivering  testi- 
mony it  may  happen  to  him  to  be  as  completely 
competent  as  another  man.  These  observations 
are  orought  to  view  for  the  purpose  of  nipping 
in  the  bud,  if  jXMisible,  future  contingent  cxclu-  _ 
slons  on  this  ground.  ■ 

Of  the  three  sources  and  motlifications  of 
intellectual  imbecility,  infancy  is  the  only  one 
that  has  been  taken  for  exclusion  by  English 
law.  Accordingly,  of  the  three  words  men- 
tioned in  this  view,  infancy  is  the  only  one,  of 
which,  for  this  purpose,  any  mention  is  to  be 
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[lund  in  the  books.     For  the  same  reason,  im- 

litcUitifAhe  word  here  employed  for  the  purpose 
[of  including  the  three  cascti,  and  bringing  to 
new  the  ground  they  stand  upon,  is  in  these 
treasurer  of  technical  science  equally  unknown. 
In  a  direct  way.  infancy  cannot  at  present  be 
[employed  as  a  bar  to  admiiision,  howsoever  im- 
linaturc  the  age.     For,  with  the  approbation  of 
"if  twelve  judges,  in  the  case  ofau  infant  ofuo 
Qore  than  seven  years  old,*  and  in  a  case  of  an 
jftiul  under  seven  years  oldf  (how  much  under 
not  said),  this  evidence  was  received. 
Unfortunately,  to  the  admission  given  in  this 
two  conditions  precedent  have  been  an- 
lexed. 
One  is,  that  the  child  shall  have  taken  an 
ith  ;  i.e.  gone  through  the  same  ceremony  by 
rhich  testimonial  relation  is  preceded  in  other 
istaoccs.     To  this  operation,  had  it  been  per- 
formed, there  could  have  been  no  objection. 
The  misfortune  was,  that  in  a  certain  instance 
It  was  <»miHe<i :  and  the  consequence  was,  that, 
rape  having  been  committed  "  on  the  body  of 
an  infant  under  seven  years  of  age,"  the  man 
iy  whom,  if  by  any  body,  the  mischief  was 
loac.  was  sent  out  to  commit  other  rapes. 

Tbe  prisoner"  (according  to  the  learned 

Ifeporterl)  was  convicted  ;    but  the  judgment 

Ivis  respited,  on  a  doubt  (not  having  any  tela- 

jtion  to  the  fact,  but)  "  created  by  a  marginal 

"  Qote  to  a  case  in  Dyer's  Reports ;  for  these 

*  l«acb,  ii.  482.     While's  ciimi,  nolti. 
t  G«illcin*s  Bucoii,  ii.  577.    Leach's  Crown  C<uc«,  i.  237, 
omitr'a  caK. 
1  Uadi,  L  337. 
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"  notes   having    been    made    by   Lord   Chief 
*'  Justice  Treby,  are  considered"  (continues 


the  book)  "  of  great  weight  and  authority:  and 
"  it  was  submitted"  (by  Mr.  Justice  Bulter, 
anno  1778)  "  to  the  twelve  judges,  whether 
*'  evidence,  under  any  circumstances  whatever, 
".  could  be  legally  admitted  in  a  criminal  pro- 
''  secution,  except  upon  oath?"  Answer,  no, 
not  in  any  case. 

2.  The  other  condition  was  and  is,  that  the 
**  infant  appear,  on  strict  examination  by  the 
"  court,  to  possess  a  sufficient  hmvlalgc  of  the 
*'  nature  and  consequences  of  an  oath," — "  of 
"  the  danger  and  impiety  of  falsehood."*  For 
a  more  particular  description  of  the  knotcledge 
and  the  danger  above  spoken  of  in  general  terms, 
the  following  exemplification  promi.ses  to  serve 
as  well  as  any  other  that  could  be  subittitutcd  to 
it,  since  neither  the  questions  nor  the  answers 
are  fi-ved  by  law.  Extract  from  the  newspaper 
called  the  Times,  dtded  17th  September,  1803. 
Proceedings  at  the  "  Old  Bailey,  Friday,  Sep- 
"  tember  IC,  1803.  Mary  Ann  Gamey,  a 
"  daughter  of  the  prisoner,  only  twelve  years 
"  of  age,  was  examined  relative  to  the  idea 
"  she  entertained  of  an  oath,  and  the  consc- 
"  quences  that  would  result  from  telling  a 
"  falsehood.  The  answer  which  she  returned 
"  was  e.txcalingly  correct:  viz.  that  if  she  told 
**  a  falsehoiKi  when  on  oath,  she  should  be  put 
"  in  the  pillory  when  in  this  world,  and  go  to 
"  the  devil  when  in  the  next." 

To  the  putting  of  a  question  to  the  c-flfect 
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above  described,  I  know  of  do  conclusive  objec- 
tion  ;  but  to  the  deducing,  either  from  silence 
or  from  any  answer  whats<jever  which  may  have 
been  extracted  by  such  a  question,  a  decision 
pronouncing  the  cxchision  uf  ttie  tcfitimuny, 
obJL-clions  occur  that  seem  perfectly  unanswer- 
able. 

It  is  requiring  of  the  child,  as  a  condition 
precedent  to  her  being  suftered  to  give  a  sort  of 
relation  which  a  child  of  any  age  that  can  speak 
may  be  perfectly  competent  to  give,  a  sort  of 
account  which  a  child  of  that  immature  age  (to 
no  farther)  seems  altogether  incompetent  to 
■^ve.  The  testimony  to  the  relevant  point  is 
to  a  fact  of  the  most  simple  nature, — a  fact 
which.  sup{Hising  it  to  have  Imppened,  must 
have  presented  itself  to  the  senses  of  the  pa- 
tient, and  made  a  very  deep  impression  on 
them.  The  subject-matter  of  the  testimony  to 
the  irrelevant  point,  is  a  fact  of  the  moHt  com- 
plex and  abstruse  nature :  a  fact  that  has  been 
matter  of  dispute  among  the  maturest,  the 
Ktrongest,  and  acutest  minds. 

The  relevant  question,  —  the  question  to 
which  (if  to  any)  the  child  would  have  been 
competent  to  give  an  answer, — was,  what  she 
had  seen  and  felt?  The  irrelevant  question 
prefixed,  and  (\a  one  event)  substituted  to  it, 
mcludcd  a  string  of  quCKlions:  what  on  this 
most  abstruse  subject  she  had  been  taught, 
what  she  had  comprehended,  and  what  she  had 
tclained  ?  The  evidenee,  the  only  evidence  tliat, 
in  answer  to  such  an  examination,  could  have 
been  given  by  such  a  child,  was,  not  the  opinion 
of  tlie  child,  but  an  article  of  hearsay  evidence : 
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the  account  given  by  the  child  of  the  instruc- 
tion it  had  received.* 

Observe  the  effect  of  the  criterion  so  unhap- 
pily employed.  The  proiier  question,  whether 
the  child  has  been  thus  injured,  is  put  aside ; 
and,  instead  of  il,  another  question  is  put  in,  viz. 
whether  the  child  can  say  its  catechism. 

Of  the  substitution  tliue  made,  or  preference 
thus  given,  of  a  question  foreign  to  the  merits, 
to  the  only  question  belonginjj  to  the  merits, 
the  following  present  themselves  as  the  natural 
consc<)uences. 

I.  In  some  cases,  excluding  good  and  true 
evidence;  tlius  excluding  justice,  and  giving 
impunity  to  the  guilty.  If  the  child  has  not 
been  tutored  in  the  requisite  manner,  and  that 
with  etlect  on  the  part  of  the  child,  as  well  as 
diligence  on  the  part  of  the  instructors,   the 

*  In  TClution  to  the  ptiucipa)  point,  at  one  time  tbe  pnc- 
.  ticc  wu,  initciid  of  L-xumiitiug  the  chilil  iUi;ir,  la  cxamiiic  the 
I  parents  or  other  pcntons  as  to  Uie  accoiiut  which,  iminMliatcty 
nftcr  the  trnnsntrtion,  had  been  given  liy  the  child  to  them. 
To  this  sort  of  evidence,  the  exa  mi  nation  of  th<-  child  iImIF 
in  roiirl  wu»  uftcrwards  added  or  substituted  :  if  added,  witlt 
indiKpQtnble  propriety:  not  so,  if  subsltlutcd,  lu  llic  ubtotulc 
cxcluiion  of  the  hearsay  tvidtnce :  sinct,  for  iulinnation  or 
conBnuation  of  trvideoce,  the  occaMonal  use  of  heanuy  «»i- 
ddiec  b  not  only  indisputable,  but  reco^ni^ed  iii  pntctioc 
Jn  r<:)^d  to  tbe  principal  fuct,  the  n;a«on  auigned  fur  the 

Srclvrcnce  thu»  ^ven  to  the  evidence  of  tbe  <:hitd  itself,  wm, 
lal  that  of  tlie  |mrents,  Sic.  was  but  hearsay  evi<lence.  In 
rcenrd  to  the  iiicidi-nlal  fuct  (tlie  instructioii  given  to  tbe 
child),  the  tame  cuiisidt ration  mi)cht  have  su^ened  th«  pso- 
pricty  of  cxamiuing  the  pareutu  themselves  in  preference :  the 
account  of  what  instruction  tlie\  had  ^hen  to  llu!  chdd,  woald 
come  from  their  lip*  in  the  Miape  of  immediate  eviitcncc 
fmm  the  lips  of  the  child,  the  onlv  Hhupc  in  which  it 
come  uoidu  l>e  that  of  bcoisay  niJcnce. 


I 


Icncc;      I 
conld      H 


Qur.VI.1  MENTAL  IMBBCILITV.  163 

child  may  have  been  abused  and  mangled,  the 
malefactor  goes  unpunished,  laughing  at  the 
sages  from  whose  zeal,  so  little  according  to 
knowle<lge,  he  has  obtained  a  license. 

2.  Placing  the  fate  of  the  cause  (in  a  capital 
cause,  the  life  of  the  prisoner)  in  a  state  of  com- 
plete de)>endeDce  an  the  will  and  pleasure  of 
the  person  or  persons  under  whose  power  the 
child  is  all  the  time;  its  parents,  for  example. 
Is  it  their  wish  that  the  cause  should  be  de- 
prived of  the  benefit  of  the  child's  evidcDce  ? 
The  catechism  is  omitted  to  be  administered,  or 
a  sort  of  anti-catechism  administered  in  the 
room  uf  it,  according  to  the  nature  of  the  case. 
By  a  false  answer,  bad  the  testimony  been 
admitted,  the  child  might  havu  been  Hubjccted 
to  pumshmeot  as  for  perjury,  and  the  jiareuts 
to  legal  punishment,  or  at  least  to  disrepute,  as 
for  subornation  of  perjury.  On  the  occasion 
of  ihe  preliminary  eximiination,  neither  from 
silence  nor  from  any  answer  whatsoever,  from 
any  wch  answer  as  in  this  view  tliey  may  have 
presented,  need  any  such  consequences  be 
apprehended.  Thus  it  is,  that  in  this  way  the 
full  benefit  of  perjury,  or  subornation  of  perjury, 
may  bo  obtained,  without  any  of  the  rink :  the 
full  benefit  of  perjury,  under  the  protection, 
smd  ax  a  fruit  of  the  wisdom,  of  English  juris- 
prudence. 

3.  Holding  out  to  false  and  mendacious  ac- 
cusation a  receipt  for  fabricating  evidence,  and, 
by  a  false  gloss,  bestowing  on  it  an  appearance 
of  trustworthiness.  The  supposition  that  the 
individual  whase  fate  dcpemls  upon  his  know- 
ledge of  the  taw,  should  on  any  occasion  be  in 
posaessioD  of  any  such  knowledge,  may  be  apt 
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to  appear  ridiculous ;  but  it  is  what  by  acci- 
dent does  now  and  then  happen.  The  motlier 
of  such  a  child  forms  a  scheme  for  ruining  a 
male  enemy.  She  employs  the  requisite  time 
and  labour  in  impressing  upon  the  mind  of  the 
child  two  lessons;  the  one,  a  false  story  of  the 
supposed  injury;  the  other,  an  appropriate 
catechism,  such  as  may  afibrd  the  requisite 
Katisfaction  to  the  pious  anxiety  of  the  Judge. 
Delighted  with  the  advances  made  by  the 
sweet  child  in  the  science  of  theology,  to 
entertain  a  doubt  of  its  veracity  would  be  im- 
piety in  the  eyes  «f  Jurisprudential  science. 

The  same  artificial  mark  of  trustworthiness, 
which,  on  the  occasion  just  spoken  of,  gave 
such  complete  satisfaction  in  the  instance  of 
a  child  of  twelve  years  old,  might,  in  many  in- 
stances, be  imprinted  with  equal  facility  and 
success  upon  tlie  testimony  of  a  child  not  above 
half,  or  even  a  third  of  that  age.  It  might  even 
be  imprinted  upon  the  faculties,  mental  and 
vocal,  of  a  naturally-accomplished  and  well- 
instructed  parrot  or  magpie;  with  this  differ- 
ence, that,  in  the  case  of  the  unfeathered  wit- 
ness, the  questions  would  rc<juirc  to  be  in  that 
form  to  which  an  advocate  is  confined  when 
examining  a  witness  of  his  own  side ;  whereas, 
in  the  case  of  the  feathered  witness,  they  would 
require  to  be  in  that  more  commodious  form, 
witli  the  use  of  which  he  is  indulged  in  the 
examination  of  a  witness  on  the  opposite  side. 

4.  The  wording  of  the  test  being  moreover 
unfixed,  as  is  the  case  with  every  thing  that 
has  no  more  determinate  foundation  to  rest 
upon  than  that  of  jurisprudential  law ;  the  testi- 
muny  of  the  most  trustworthy  witness  is  liable 
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to  be  Kunk  by  any  failure  of  coincidence  be- 
tween the  persuasion  of  the  judge  and  the  per- 
stiaston  of  the  child  (ttiat  is,  of  its  instructors) 
on  a  subject  thus  obscure  and  delicate.  Not 
to  mention  extreme  cases,  such  as  those  of 
atheists  and  other  iinhelieverR ;  Christians  are 
Dot  wanting,  to  whose  conceptions  the  devil 
presents  himself  in  the  character  of  an  allegori- 
cal and  purely  ideal  personage.  If,  in  the  case 
of  the  child  whose  answern  on  tins  head  gave 
such  complete  satisfaction  at  the  Old  Bailey, 
Ihe  cx|>cctatton  of  an  eventual  visit  to  the  pre- 
sident of  the  infernal  regions  was  regarded  as 
an  article  of  faith  indispensable  to  the  present 
purpose ;  an  answer  disaftinning  the  existence 
'if  that  tremendous  personage,  might  have  been 
fatal  to  the  merits  of  the  cause.  On  this  sup- 
position, a  boy  of  twelve  years,  whose  grjod 
fortune  it  had  been  in  other  respects  to  have 
been  under  the  tuition  of  Dr.  Priestley,  or  any 
other  c(|ually  zealous  defertder  of  the  Christian 
faith,  might,  for  want  of  the  necessary  protec- 
tion depending  upon  his  own  evidence,  find 
himself  exposed  to  the  mo-tt  afflictive  personal 
injuries;  or,  at  the  expense  of  real  mendacity, 
find  himself  obliged  to  purchase  the  factitious 
reputation  of  the  opposite  virtue. 

Learned  judges  luivc  seldom  time  to  intro- 
rduce  any  very  searching  probe  into  the  bowels 
of  the  evidence :  give  them  a  good  round  au- 
swer.  satisfaction  enters,  ;nid  ejects  diffidence. 
*'  I  shall  be  put  into  the  pillory  in  this  world; 
"  I  shall  go  to  the  devil  in  the  next."  "  Ex- 
"  cccdingly  correct,"  is  the  observation  of  the 
.ri'|)orter ;    "  exceedingly  correct"  (unk'ss  the 
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reporter  were  incorrect), — "  exceedingly  cor- 
rect," or  something  to  that  or  the  like  puriiort 
or  effect,  must  have  been  the  observation  oi  the 
judge. 

In  the  individual  cases  in  question,  the  parties 
on  both  sides  being  low  people,  (for  ol"  the 
labours  of  counsel  on  their  behalf  nothing  is 
said);  the  answer,  being  thu»  pointed  or  rounded, 
and  adapted  to  the  taste  of  learned  judges, 

[lassed  without  further  scrutiny.  His  reverend 
urdship  was  uot  less  indulgent  to  the  young 
theologian,  than  a  friendly  examiner  at  Oxford 
or  Cambridge  would  have  been  to  a  candidate 
for  a  degree  in  divinity,  or  a  friendly  chaplain 
at  Lambeth  to  a  candidate  for  holy  orders. 
But  suppose  this  preliminary  examination  con- 
ducted by  the  tongue  of  a  well-feed  advocate  : 
alas!  what  would  all  the  science  of  the  tender 
student  avail  against  the  sharpness  of  so  pene- 
trating a  probe  !  Conceive  a  Uarrow  opposed 
to  the  tender  novice :  how  little  would  it  cost 
him  to  drag  to  light  either  some  Jeofail  in  her 
creed,  or  the  conlcssion  of  a  fact  which,  in  the 
case  of  her  making  a  tolerable  primA  facie 
answer,  could  never  be  otherwise  than  true, 
viz.  that  she  had  been  tutored  for  the  purpose. 
By  considerations  of  the  above,  or  some  other 
nature,  (that  is  to  say,  by  some  of  them),  an 
impression  appears  to  have  been  made  on  reve- 
rend minds.  Mr.  Justice  Hooke,*  in  the  case 
of  an  unsatisfactory  response,  adjourned  the 
cause,  and  (.Qumiiltcd  the  young  witness  to  the 
charge  of  a  clergyman,  for  religious  instruction, 

*  Gwillcoi's  Bacoo,  ii.  577. 
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in  the  mean  time.  This  succedaiuum  to  ex- 
clusion obtained  the  approbation  of  the  other 
judges. 

To  the  impressing  upon  the  memory  the 
lesson  to  be  given  by  the  reverend  divine,  six 
months'  interval  between  circuit  and  circuit 
was,  if  diligently  employed,  extremely  well 
adapted :  it  would  have  been  equally  well 
adapted  to  the  rendering  the  fair  and  tender 
reporter  more  and  more  perfect  in  any  fabri- 
cated story  of  an  injury,  supposing  no  injury 
to  have  been  sustained.  But,  on  the  opposite 
supposition,  for  the  keeping  alive  in  the  infant 
memory  a  correct  recollection  of  the  transaction 
in  its  true  and  proper  colours,  the  disservice 
that  could  not  but  be  done  by  this  long  interval 
presents  itself  as  equally  indisputable.  In  this 
point  of  view,  an  expedient,  of  the  sincerity  of 
which,  in  its  design,  it  is  impossible  to  enter- 
tain a  doubt,  presents  itself  as  being,  in  its 
tendency,  extremely  well  adapted  to  every 
purpose  of  falsehood  and  injustice,  and  equally 
ill  adapted  to  every  purpose  of  truth  and 
justice. 

The  case  is  unhappily  of  no  unfrequent  re- 
currence. Justice  is  wanted  for  it,  if  for  any 
case.  It  is  with  this  as  with  most  other  points 
of  procedure:  the  difficulties  it  is  encumbered 
with,  are  chiefly,  if  not  wholly,  the  work  of 
artifice  and  science.  In  itself  it  presents  little 
difficulty.  If  mendacity  were  apprehended, 
who  would  nut  rather  have  to  encounter  a  raw 
and  juvenile  prevaricator,  than  a  reflecting 
reteran,  with  length  of  ex])erience  and  maturity 
of  up? 

Where  evidence  is  concerned,   the  duty  of 
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learned  judges  (such  tias  ever  hitlierto  been  the 
case)  forbade  them  to  do  justice.  Their  duty 
is  to  preserve  existing  rules :  aud  existing  rules 
were  made  that  justice  might  not  be  done.  In 
a  case  of  this  sort, — where  evidence  of  this  de- 
scription was  a  chief  ingredient  in  the  compo- 
sition of  the  mass  of  evidence, — if  it  were 
lawful  to  discover  truth,  truth  might  be  dis- 
covered with  at  least  as  much  facility  and 
certainty  at>  in  the  case  of  ordinary  evidence. 
The  fact,  if  there  be  any  thing  serious  in  it,  is 
established  by  real  evidence ;  by  the  physical 
and  physiological  marks  of  violence.  1 1  ere  we 
see  one  of  the  perpetually- recurring  cases,  io 
which  all  doubt  might  so  easily  be  removed, 
one  way  or  the  other,  by  the  examination  of 
the  defendant.  The  examination  of  the  child 
being  taken  out  of  the  hearing  of  its  parents,  on 
the  one  hand,  of  the  defendant  on  llie  other, — 
that  of  the  defendant  out  of  the  hearing  of  both  ; 
the  light  of  truth  could  scarce  fail  to  issue 
from  the  collision  of  the  evidence. 

Where  immaturity  of  age  does  not  exist  in 
any  such  degree  as  to  deprive  the  child  of  the 
several  degrees  of  the  resiwctive  faculties  con- 
cerned (perception,  judgment,  memory,  and 
expression)  that  are  respectively  necessary  to 
bestow  on  the  testimony  the  indisjn-nsable 
degree  of  correctness  ;  the  want  of  the  faculties 
necessary  to  the  execution  of  a  successful  plan 
of  mendacity,  gives  to  such  immature  testi- 
mony, in  a  very  material  resjicct,  the  advantage 
of  the  maturest  evidence. 

Fn  the  immature  and  tender  mind,  if  the 
influence  of  the  mural  »nd  religious  sanctions  is 
apt  to  be  weak,  unsteady,  and  precarious,  the 
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mendacity- restraining  influence  of  the  physical 
sanction  is  stronger  then  than  afterwards.  Of 
memory,  if  deeply  impressed  and  vigorous  (as, 
in  the  sort  of  case  in  question,  when  taken 
fresli,  it  can  hardly  fail  to  be),  the  expression 
is  delivered  without  effort.  Invention,  under 
the  perpetual  condition  of  not  being  true,  and 
yet  appearing  to  be  true,  is  the  work  of  anxious 
and  unremitting  labour:  the  less  the  mind  is 
exercised  in  the  habit  of  reflection,  the  more 
apt  will  it  be  to  sink  under  the  trial. 

By  the  power  of  the  ]>olitical  sanction,  con- 
centrated in  this  case  in  all  its  plenitude  in 
the  hands  of  the  domestic  ruler,  the  will  of  the 
patient  might  be  acted  upon  (it  is  true)  with  a 
mendacity-promoting  force  superior  to  any  tliat 
may  be  expected  to  bear  upon  the  patient  in 
an  adult  state,  in  a  state  of  comparative  inde- 
pendence. In  few  adult  minds  is  any  other 
tear  so  strongly  impressed,  as  the  fear  of  the 
rod  is,  in  general,  capable  of  being  impressed 
on  the  infant  mind,  by  a  severe  and  steady 
hand.  But  the  disadvantage  to  which,  in  this 
cose,  the  interests  of  truth  and  justice  are  sub- 
jected by  the  wcakiiusR  n{  the  volitional  facully, 
may  be  expected  to  be  at  least  compensated 
for  by  the  weakness  of  the  intellectual  faculty. 
The  child  strives  to  lie  as  well  as  it  is  able;  but 
under  the  opposing  force  of  cross-examination, 
it  is  unable  to  lie  with  effect.* 

*  From  llie  Asiatic  AdiiuuI  Rc^^k-rfar  1802,  pp.  132-144. 
Imlictincnt  for  munli^:  nutii(.-y,  u  )njy  of  tcvcii  yean  olil, 
bnntghl  tWward  by  thi;  pruM-'cuturn  to  give  cvidcricu  n^iiixt 
Ike  praoncn,  one  uf  tlivm  Uix  own  tn<>(1i<rr  (p.  1^8).  lo  the 
pffiltminary  rxarainatiuii,  nothing  could  lie  more  nlLifuctory 
tku>  bis  answer*.     "  He  »ixmcd    rumpletvly  awaic  of  tlie 
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This  much  in  regard  to  the  case  of  infancy, 
which  is  fas  already  observed)  the  only  case  of 
imbecility  which  hait  been  lakeu  tor  a  ground 
of  exclusion  by  £nglish  law, 

A  case,  however,  presented  itself  not  many 
years  ago,  in  which  a  witness  waa  rejected,  not 
indeed  on  account  of  imbecility,  but  on  the 
analogous  ground  of  a  supposed  deficiency  of 
api)rii|»riate  knowledge. 

Indictment  of  a  woman  for  bigamy.  Rex  w. 
Eleanor  Whetford,  Guildford  Assizes,  Saturday, 
9lh  Au(^ist  1806,  ticfore  llic  Lord  Chief  Baron. 
(lloKs  and  Alorimig  Chronicle.  11th  August, 
both  in  the  same  words.)  The  first  marriage,  or 
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guik  of  telling  n  Me:  and  (lnliR^i»lii.tl  ihc  puiiiiihtncnt  <]<ie 
to  sunple  fulM'huud  and  la  falitt-houil  ii[ioii  oalli,  by  nying, 
Umt  a  pcnmn  guilty  of  th«  otii:  dtwrviul  tii  be  floggnl, 
but  tliat  those  who  were  c:uilty  of  (her  other  onght  to  be 
tiBiif^.  His  general  noiiont  ot  right  iind  wrong  were 
eqinJly  correct,  and  all  his  aiuwon  were  given  in  the  most 
Grm  and  uudaunled  luanner. 

"  Having  gone  through  this  preliminary  probation,  he  ww 
sworn  ill  the  usuat  manner ;  but  it  very  twon  appeared  that 
not  one  word  of  truth  was  to  be  expeetcd  rrom  any  part  of 
hti  narratiTe.  Fortunately,  tlie  story  wliieh  he  told  wu, 
in  ii^lf,  so  inconceivable,  as  to  carry  its  own  rcrutuUon 
alone  with  it," 

Tnws  far  the  ivporU  Tlie  jurisdiction  of  the  ChrisUu 
dew'l  not  being  rccognixed  atnoiig  ilie  Hindoos,  the  theolo- 
gical, ot  diabolical  pnri  (sliall  vie  iay),  of  the  test,  it  may  be 
olj»erv<^d,  wttJi  not  iipplii-il.  Dcttrve  and  ought  ure  the  terms 
rmployc*! :  icrmK  oi"  ambigiiou;!  iniport,  importing  obligation, 
bat  not  iptTifying  the  «oiirec.  Of  the  three  sunctiooa,  the 
raligioaa,  the  political,  and  the  moni,  the  latter  ooly  aeem*, 
on  that  occasion,  to  have  been  brought  into  action  upon  this 
cftMcm  theatre.  A  lett  ihtu  imperlbcl, — a  text  not  contain- 
ing any  theological  elements  in  itx  ronipo»ltion,  coald  not 
cuily  hare  beeu  employed  in  the  laboratory  of  Englitb  jurit- 
prudence. 
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supposed  marriage,  tbe  parties  both  English,  at 
Gretna  Green,  in  Scotland.  Thecelebratiounftlie 
ccremouy,  in  the  manner  UMual  in  Gretna  Green 
marriages,  proved  by  the  habitual  operator,  the 
vice-pnest,  a  tobacconist.  '■  Davia  Laing,  the 
"  Gretna  Green  parson,  was  first  called.  He 
"  stated  that  he  performed  tiie  ceremony  over 
"  the  prisoner  and  her  husband,  in  his  way; 
"  that  was,  he  read  nolhinf^,  but  he  said  some- 
"  thing  off  the  tongue,  and  authorised  them  to 
"  cohabit  together." 

The  Lord  Chief  Baron  said  he  would  not 
admit  this  as  a  marriage.  He  asked  him  what 
he  was.  He  replied,  a  tobacconist.  His  lord- 
ship observed,  that  a  fellow  or  two,  like  the 
wituesti,  did  these  sort  of  things ;  but  both  him- 
self and  the  parties  were  liable  to  punishment. 

Here  then  the  fact  was  out  of  dispute:  the 
guilt,  in  a  moral  view,  (to  say  nothing  of  the 
religious)  equally  out  of  dispute:  yet  the  judge 
acquits  tbe  prisoner,  acquits  her  for  evermore. 
Why  f  Because  the  state  of  the  law,  in  respect 
of  the  validity  of  the  marriage,  was  not,  accord- 
ing to  the  conception  of  the  learned  judge, 
proved  by  a  proper  sort  of  person.  *'  He  would 
"  not  receive  the  law  of  Scotland  from  a  tobac- 
"  conist."  What?  nor  yet  from  any  body  else  ? 
That  "  botli  tbe  fellow  and  the  parlies  were 
"  liable  to  punishment,"  so  much  his  lordship 
knew.  So  much  he  knew;  but  exactly  at  that 
point  stopped  his  lordship's  knowledge:  and, 
what  is  more,  exactly  at  that  point  commenced 
hu  determination  not  to  know. 

By  a  special  verdict,  (not  to  mention  other 
mean.s  in  use),  he  might  have  been  informed  ; 
and  by  the  same  regular  course,  information  of 
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no  slight    importance  to    the  whole  country 
might  have  been  gained. 

In  the  case  (|uolcd  above  out  of  Gwillem,*  a 
step  altogether  out  of  the  regular  course  was 
taken.  The  evidence  appeared  not  sufficient 
for  conviction :  what  was   the   regular  conse- 

?uence  ?  that  the  prisoner  should  be  acquitted, 
nstead  of  that,  the  trial  is  put  off  to  the  next 
assises :  the  defendant,  guilty  or  innocent,  in 
prison  all  the  time.  The  proceeding  was  re- 
ported to  tlie  twelve  judges ;  it  was  approved 
by  them :  it  was  therefore  legal.  Of  these 
twelve  reverend  and  learned  persons,  the  Lord 
Chief  Baron  himself  was  one.  Had  he  thought 
of  this  when  trying  Eleanor  H'hetford,  he  would 
have  learnt  that  there  are  middle  courses  be- 
tween instant  conviction  and  instant  acquittal, 
if  the  learned  judge  thinks  proper  to  employ 
them. 

Delay,  and  of  the  same  length,  in  the  one  caae 
created,  in  the  other  ca.se  not  created.  When 
created,  to  what  end?  Tliat  an  infant,  under 
seven  years  of  age,  might,  at  the  option  of  its  pa- 
rents, be  instructed  in  theology,  or  in  mendacity, 
or  in  both  ;  while  the  memory  of  the  supposed 
fact  had,  if  real,  all  that  time  to  fade  in.  When 
refused  to  be  created,  what  were  the  circum- 
BlSnces  under  which  the  omission  took  place? 
When  the  point  that  might  have  been  aimed  at 
by  the  delay  would  have  been  accomplished  by 
it  with  the  utmost  certainty  :  accomplished  to 
the  satisfaction,  not  only  of  the  public  at  large, 
but  of  the  learned  judge  him.se!f :  for  (says  he) 
"  if  you  have  any  advocate  of  character,  I  will 
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"  ncenre  his  testimouy."  Was  there,  io  the 
opinion  of  the  tearneu  jud^,  any  such  uoi- 
ver»al  perversity  at  the  Scotch  bar,  as  that  no 
advocate  of  character  would  be  to  be  found,  who, 
iu  rt-Iation  to  this  |ioiut  of  Scottish  law,  would 
be  to  be  prex'ailed  upon  to  give  his  opinion  (to 
the  prcfleut  jiurpose  called  his  "  tcstimontf")  for 
his  tee  ? 

In  the  former  case,  the  defendant  was  "  a 
"  fellow  that  did  those  sort  of  things:"  in  the 
Guildford  ease,  "  the  defendant  was  a  young 
"  lady  of  handsome  person  and  elegant  man- 
"  nerH;  and  her  appearance  at  the  bar  excited 
*'  considerable  sympathy  on  her  behalf  in  the 
"  snectatora  iu  covirt." 

Why  mention  this  circumstance  ?  I  men- 
tion it  in  addition  to  what  has  already  been  said 
on  that  subject  in  another  place;  that  it  may 
be  Ken  so  much  the  more  distinctly,  how  easy 
it  w,  under  the  existing  system,  for  a  judge,  in 
tncung  tiut  justice,  tu  have  two  measures ;  one 
far  **  fellows,"  another  for  "  young  ladies  of 
"  handcorac  person  and  ciccant  manners :"  and 
with  what  unhappy  success,  power,  in  reality 
arbitrary-,  has  been  covered  up  from  observa- 
tion by  technical  forms. 

By  the  description  of  the  person  of  tlie  de- 
fendaot  in  the  Guildford  case,  the  recollection 
of  the  classical  reader  is  naturally  sent  back  a 
few  thousand  years,  to  the  incident  which,  in 
all  subsequent  causeit,  involved  the  proceedings 
of  (he  court  of  Areopagus  in  habitual  dark- 
n«8s.  Of  course,  "  the  handsome  person  and 
"  elegant  manners"  of  defendant  Eleanor  Whet- 
ford  cannot  possibly  have  exercised  on  the 
decision  at  Guildford  any  such  influence  as,  in 
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the  case  of  He.r  v.  Phrytic,  proved  so  salutary 
to  the  defendant  Phryne,  and  so  fatal  to  justice, 
under  Athenian  judicature.*  Concerning  living 
judges,  where  any  thing  of  moral  blame  would 
attach,  fiction  herself  is  silent :  but,  as  over 
departed  ones,  history,  so,over  future  contingent 
ones,  fiction  at  any  rate,  maintains  an  undis- 
puted power.  Availing  myself,  then,  on  the 
present  occasion,  of  the  right  of  fiction  (for, 
abhorring  it  as  exercised  for  any  purpose  of 
Judicature,  I  have  not  the  least  objection  to  it 
for  the  purpose  of  argimaent),  the  use  I  make  of 
it  is  this;  viz.  that,  under  the  law  of  England  as 
it  now  stands  (viz.  in  virtue  of  the  features 
above  described  in  it),  an  English  judge  is  at 
least  as  much  at  liberty  as  the  judge  of  any 
other  country,  in  pronouncing  his  decisions,  to 
consult  (not  to  sneak  of  his  pocket)  his  party, 
bis  humour,  or  his  taste;  and  that,  on  condition 
of  looking  grave  all  the  time,  and  pronouncing 
certain  combinations  of  learned  words,  such  as 
never  can  be  wanting,  he  will  find  no  more 
difficulty  in  acquitting  beauties  than  in  brow- 
beating fellows.  Not  I)ut  that,  so  far  as  con- 
cerns the  bare  possession  of  the  Jus  nocendi, 
truth  might  ser\'e  a  man  for  predicating  it  of  all 
alike,  the  living  and  the  dead  :  it  is  only  when 
the  faculty  is  to  be  spoken  of  as  being  in  actual 
exercise,  that  truth  will  decline  to  serve  you, 
recommending  it  to  you  to  employ  fiction  in 
her  stead. 

*  Poller'*  Grecian  Aiiliquiliea,  i.  106.  Lflcian  in  Caupto. 
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CHAPTER  VH. 


OF  THE   RESTORATIVES   FOR  COMPETENCV, 
DEVISED  UY    ENGLISH   LAM-VKKS. 

If,  directwl  to  no  other  end  than  the  avoid- 
ance of  deception,  exclusion  of  evidence  is  bad 
altogether,  bad  to  the  whole  of  its  extent; 
whatever  does  any  thing  towards  the  narrowing 
that  extent,  is  no  far  good.  Such  being  the 
effect  of  the  restorative  processes  now  to  be 
cooftidered,  the  application  of  them  is  so  far 
good. 

Here,  then,  it  might  seem  at  tir&t  sight  that 
they  ought  to  be  dismissed :  referring  to  the 
books  for  an  account  of  them,  instead  of  seeking 
to  augment  the  load  of  this  work  by  snjierfluous 
matter. 

In  two  points  of  view,  however,  it  may  be 
not  altogether  useless  to  bestow  upon  them  a 
further  glance. 

One  IN,  tlic  proof  they  afford  (if  any  further 
proof  can  be  wanting)  of  the  impropriety  of  the 
rule,  of  which,  in  proportion  to  their  extent, 
they  destroy  the  efficacy.  For  in  scarce  any 
instance  can  the  propriety  of  them  be  defended, 
but  by  arguments  which  prove  or  assume  the 
impropriety  of  the  rule.  The  other  is,  the 
poison  tliey  keep  infusing  into  so  commanding 
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a  portion  of  the  public  mind  :  the  imbecility,  or 
improbity,  or  both,  wliich,  un  the  part  of  the 
class  of  minds  by  which  such  conceits  have 
been  hatched,  they  presuppose,  and  tend  to 
perpetuate.  The  laws  about  witchcraft  were 
m  their  day  copious  and  tremendous  sources  of 
injustice :  the  opposite  conceit  about  exorcism 
might  so  far  have  its  use,  if,  in  here  and  there 
an  instance,  it  served  to  snatch  a  victim  fironi 
the  other  prejudice,  or  in  any  other  way  to 
narrow  the  channel  of  injustice.  But,  for- 
asmuch as  this  quack  remedy  served  to  con- 
firm in  men*s  minds  the  opinion  of  the  exist- 
ence of  the  disease,  and  thence  to  give  extent 
and  permanency  to  an  opinion  which  la  in 
itself  a  most  cruel  disease,  the  effect  of  it 
was,  perhaps,  rather  pernicious  than  bcne- 
ficiaJ  upon*  the  whole.  What  exorcism  has 
been  to  sorcery  and  witchcraft,  the  restorative 
processes  here  about  to  be  brought  to  view 
still  are,  in  relation  to  the  practice  of  treating 
evidence  as  if  it  were  bewitched,  and  thence 
unfit  fur  use. 

In  a  system  of  law,  absurdity,  even  although 
no  iniiuediate  practical  consequences  are  de- 
duced from  it,  is  never  a  matter  of  indifference: 
for  whatever  is  found  so  exalted  is  venerated, 
and  whatever  is  venerated  is  imitated. 

To  keep  up  in  the  composition  of  the  legal 
system  as  large  a  proportion  of  absurdity  as 
the  stomach  of  the  people  can  be  made  to 
endure,  is  among  the  deepest  and  the  most 
favourite  arts  of  lawycrcraft :  the  security  of 
the  impostor  is  in  proportion  to  the  stupidity  of 
the  du|»e.  What  renders  the  device  the  better 
adapted  to  its  purpose  is.  that  in  the  situation 
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io  which  tlie  lawyer  acts,  ttic  must  stupid  and 
the  most  acute  find  equal  facility  io  the  prac- 
tice of  it.  To  adorn  a  spot  with  a  palace,  or 
strenglhen  it  with  a  fortress,  demands  the  skill 
of  the  urctiitcct  or  the  engineer ;  but  to  encum- 
ber it  with  rubbish,  is  an  operation  to  which 
the  rudest  hands  arc  competent,  especially  if 
stationed  on  the  heights  above. 

If  what  follows  in  this  chapter  should  appear 
to  resemble  a  sick  man's  dream,  rather  than  a 
wurk  of  reflection, — should  exhibit  all  tlie  wild- 
ness  of  the  Arabian  Nights,  without  any  of  the 
beauty  ;  pardon,  gentle  reader:  such  as  I  have 
it,  give  I  it  unto  thee.  By  me,  it  has  not  auy 
ofit  been  made:  all  that  I  have  done  by  it,  is 
to  present  it  in  its  native  colours,  after  stripping 
it  of  the  mask  of  sapience  in  which  lawycrcraft 
and  bigotry  had  dressed  it  up. 

The  tlieory  of  trustworthmcss,  untriislwor- 
thiness,  and  restoration  uf  trustworthiness,  of 
Imitb,  disease,  and  mode  of  cure,  «o  far  as 
concerns  the  branch  of  the  patliologico-psycho- 
logical  system  here  in  question,  has  revealed 
itself  here  and  there,  in  unconnected  rudiments 
and  fragments,  to  the  sagacity  of  English  law- 
yers. JJut,  with  shame  be  it  spoken,  never  yet 
was  it  formed  into  a  complete  and  consistent 
whole;  never  was  this  interesting  branch  of 
the  science  uf  evidence  placed  upon  its  proper 
besis,  till  the  genius  ol  Dr.  Gall  arose,  and 
dazzled  with  its  effulgence  the  eyes  of  asto- 
nished Europe.  By  the  discoveries  of  that 
great  man,  we  are  at  length  enabled  to  under- 
Bland  what  English  lawyers  have  been  at. 

The  faculty  of  delivering  true  testimony,  de- 
pends (like  all  other  faculties,  moral  and  intel- 
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lectuat)  upon  a  particular  organ  which  is  the  scat 
of  it:  a  portion  or  protuberance  of  the  human 
cranium,  which  may  be   called   the  organ  of 
tnistworthiness.      Near    this    precious    organ   I 
(alas !  too  near  it)  are  stationed  the  organs   ■ 
of  iiitervst  and  mpro/jili/,  two  of  tlie  principal 
organs  of  untriistworthiness.       When  the  ap-  A 
propriale    exciting    matter    correspondent    to  " 
either  of  these  respective  organs  applies  itself 
to  the  system,  Ihe  organ  of  un trustworthiness 
dilates,  extends  itself,  and  by  its  overbearing 
influence  depresses  the  organ  of  trustworthi- 
ness:   on  the    other   hand,    no    sooner   is  the 
appropriate  and    correspondent    instrument    of 
restoration  taken  in  liand,  and  applied  secunilum 
artcm,  than  the  tumidity  antecedently  super- 
induced upon  the  organ  of  untrustworthiness 
subsides,  and  the  organ  of  trustworthiness  (like 
a  giant  refreshed)  rises  and  reassumes  its  native 
strciigtii  und  stature. 

Antecedently  to  this  theory,  by  whicb  all 
difficulties  are  now  at  length  cleared  up,  the 
ingenuity  of  KnglJsh  sages  had  discovered 
(though  by  a  method  not  wholly  clear  of  the 
imputation  of  empiricism)  divers  remedies, 
which,  acting  upon  the  peccant  and  oedcma- 
tous  matter  of  the  organs  of  untrustworthiness, 
operate  upon  the  organ  of  trustworthiness  io 
the  character  of  restorativct. 

The  annals  of  psychology  afford  a  case  of  an 
unhapp)'  gentleman,  a  Mr.  Simon  Browne, 
whose  misfortune  it  was  one  day  to  feel  his 
immortal  snul  perish  within  him.*  For  a  spe- 
cies of  mortification  so  fatal  in  its  extent,  the 

•  llawksworlli'*  Adventurer. 
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pharmacopccia  of  that 
have  furnisiicd  any  remedy 


at  least,  seems  not  to 


Had  the  disease 


been  coDfined  to  that  part  of  the  soul  which  is 
the  seat  of  veracity,  the  case  would  oot  have 
been  thus  desperate.  For  the,  restitution  of 
the  organ  of  trustworthiness,  Westminster  Hall 
aifords  no  fewer  than  five  specifics.  Four  of 
these  are  drawn  from  the  mechanical  school, 
and  consist  in  the  scientific  application  of  four 
several  instruments :  a  burning  iron,  a  small 
seal,  a  great  sea),  and  a  sort  of  lever  called  a 
dceplrc.  Of  the  fifth,  the  appropriate  instru- 
ment is  a  tongue. 

When  the  peccant  matter  acts  in  the  shape 
of  interest,  the  small  seal  will  suffice:  when  it 
is  of  the  nature  of  improbity,  nothing  less  than 
the  great  seal  will  5er\e.  The  sceptre  is  applied 
to  tue  same  purposes  as  the  great  seal ;  but 
the  scale  it  acts  upon  is  larger,  and  indeed  in- 
dehnite.  By  the  great  seal,  improbity  is  dis- 
cbaiKed  in  a  small  stream,  as  it  were  by  a 
band-pump,  and  from  only  one  bosom  at  a 
time :  by  the  sceptre  it  is  disc-barged  as  from 
a  pump  worked  like  that  at  the  royal  dock- 
yard at  Portsmouth,  by  a  steam-engine.  The 
number  of  bosoms  capable  of  being  thus  cleared 
by  it,  and  by  a  single  stroke,  is  absolutely 
without  limit. 

I.  Jiuniiiig  Iron.  In  the  character  of  a  re- 
storative of  competency  when  impaired  by  im- 
probity, the  use  of  this  instrument  is  confined 
to  feluuies,  and  among  those  to  clergyable  felo- 
nies. The  iron,  being  made  red  hot,  is  applied 
to  the  hand :  there  must  be  a  hissing  and  an 
outcry ;  but  of  each,  any  the  least  degree  is  suf- 
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Bcieiit :  the  outcry  must  be  perforaied  either 
by  the  prisoner  or  a  lawful  deputy :  the  his- 
sing may  be  performed  by  a  piece  of  bacon. 
Ill  this  case,  the  ittodux  operandi  of  the  remedy  is 
so  obvious,  it  is  almost  NupcrHuuus  to  mention 
it :  the  virus  is  burnt  out  by  the  actual  cautery, 
exactly  like  the  virus  of  a  mad  dug:  the  organ 
of  uutrustworthiness  collapses,  and  its  antago- 
nist resumes  its  post. 

Some  how  or  other,  this  remedy  has  of  late 
years  grown  out  of  fashion.  Instead  of  under- 
going the  operation  of  the  cautery,  the  patient  is 
sent  to  breathe' the  air  of  New  South  Wales. 
Whether  the  competency  of  such  of  the  so- 
journers there  on  whose  evidence  otliers  of  them 
have  been  hanged,  was  previously  restored  or 
no,  is  not  as  yet  known,  the  question  not  having 
been  yet  liud  before  the  twelve  judges.  If  yes, 
it  must  have  been  by  the  air  of  the  place, 
known  as  it  is  to  be  in  other  respects  remark- 
ably salubrious. 

The  action  of  this  restorative  depends  upon  a 
variety  of  circumstances,  some  of  them  not  im- 
mediately obvious  to  any  but  learned  eyes. 
The  difference  (for  example)  between  a  felony 
clergyable  and  ditto  uuclcrgyable,  turns  upon  a 
fartliing:  if  the  value  of  the  article  stolen, 
being  really  AOs.,  should  be  set  a  farthing  too 
high,  the  operation  would  fail.  This  is  so  well 
known,  that  in  that  case  it  never  has  been 
employed.  But  if  it  were  really  wortli  eight 
or  ten  guineas,  and  valued  at  as  many  shillings, 
(a  case  as  frequent  as  the  other  is  unexampled), 
such  undervaluation  would  not  impair  the  effi- 
cacy of  tlie  remedy. 
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The  oflence  may  even  be  preclselv  the  saine. 
and  yet,  iio  burninit  no  veracity.  Theft  to  tlie 
value  of  Iwclvepence  rarthiiij^  is  grand  larceny, 
and  grand  larceny  is  burnable:  tholE  to  do 
greater  value  than  twelvepence  is  but  petty 
larceny,  and  petty  larceuy  is  not  burnable. 
The  grand  theft  consequently,  when  properly 
punished,  that  is,  properly  pardoned,  leaven  the 
veracity  unimpaired :  tlie  putty  theft  (till  a  late 
statute  came  in  aid)  destroyed  the  veracity 
beyond  recovery.  Whether,  for  example,  the 
veracity  of  a  Londoner  who  had  stolen  a  quar- 
tern loaf  waH  recoverable,  depended  upon  the 
assize  of  bread  in  London  as  settled  lor  that 
vfeek :  for.  stealing  the  self-same  loaf  under 
the  self-same  circumstances,  would  be  the  grand 
or  the  wtty  oflence,  according  to  the  assize.* 

Neither  is  it  to  any  such  cause  as  the  con- 
Kiimmation  of  the  punishment,  and  the  change 
of  character  inferred  from  tlie  operatiun  uf  its 
reforming  powers,  that  the  return  of  veracity  is 


'  It  may  be  ari^«d  on  the  Otiiei  side,  that  Uiougb  ihe 
inutfrial  subject  of  tlie  larceuy,  ihe  loaf,  is  the  same,  and 
neiy  thing  elso  the  same,  the  value,  and  ihencc  the  oflciicc. 
It  Mt  the  Mine,  since  tliere  is  the  rarlhtD^'i- worth  ordiHer- 
Mice.  fills  may  be  very  true ;  and  yet  t]ie  foicility  of  revival 
on  the  (Kirt  of  the  vemcity  in  not  as  the  ma^^itude  of  the 
offrttce.  ft  is,  on  llii^  I'ontrary.  in  the  inverse  ratio  of  that 
iM^ilude:  for  the  »(ik-  difierence  in  tlie  two  instances  ia 
roaADed  lo  the  valne,  and  it  is  in  iljc  greiiter  ofienee  that  th« 
*«r»city  revives, — it  is  in  the  k-swt  that  il  ia  unrevivable. 
When!  t^y  tiitmivable,  I  mcua  by  common  law.  But  no 
difficuhie*  are  too  arduoiu  for  legislative  nisdfim.  Parliiimcnt 
WtpcAca;  and  th«  furlhin^'*- worth  of  dilfi^vnce  has  been 
-^oiic  away.  Since  ihr  3I«I  of  the  laU:  kiiii;,  i>elty  laieeny 
«o  longer  ii>ca|iacilate>.  Befoce  msny  rratnries  are  at  an 
■«iKl,  who  kiKMs  but  that,  by  farthinpi'-WDtih*  al  <i  liinc,  tlie 
^•bok  mass  of  inctcdibihly  may  have  lirvn  icmoved  i 
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to  be  ascribed.     Other  puuishments  may  run 
their    course ;     other    punishments,    whatever  j 
may  be   their  duration,   may  have  run   iheir  1 
course,  and  the  incredibility  remain  unextin- 
guished.    It  is  not  time,  but  heat,  that  works 
the  cure.     Neither  does  whipping  possess  any 
such  \'irtue  as  that  of  a  restorative  to  veracity  :  fl 
for  whipping  is  not  fire.     A  conviction  of  an  ■ 
offence,  for  which  whipping  is  the  sentence, 
expels  the  veracity ;   but  the  execution  of  the 
sentence  does  not  in  this  case  bring  it  back 
again.    To  a  plain  understanding,  the  incredi- 
bility might  as  well  be  whipped  out  as  burnt 
out,  or  the  new  credibility  whipped  in  as  burnt 
in  :  but  this,  it  seems,  is  not  law.     There  is  no 
purifier  like  fire.* 

Doubts  have  arisen  how  an  application  made 
to  the  hand  should  ever  reach  the  heart.  There 
are  some  people  that  will  raise  doubts  out  of 
any  thing :  some  have  been  seen  sitting  upon 
benches  for  years  together,  without  doing  any 
thing  but  raise  doubts. 

Not  many  years  ago,  an  ingenious  physician 


*  There  arc  cases  indeed,  in  wiiich  wliippJDg,  or  fine,  or 
Uanrpo  rial  ion,  or  any  oiher  Lind»  of  punightnent,  have  all  llie 
vii'tuc  of  burning  :  but  this  is  only  wlicn  llicy  have  been  >ub- 
■litiitcd  for  it  by  act  of  parliament :  In  all  Other  cases, 
nothing  but  burning  will  Mrve.  The  benefit  of  clergv  hu 
of  itaelf  DO  virtue  :  liurnini;,  or  a  statutory  substitute  u  indis* 
penssblc.  "  In  Lord  Warwick's  case,"  says  FhiUipps  (i.  32) 
"  one  tvho  had  been  eonvicted  of  mansl  an  filter,  anti  tUlonred 
"  his  clergy,  but  not  burnt  in  the  hand,  was  eulled  a*  a  wit- 
"  DGU  for  the  prisoner ;  and  on  an  objection  to  his  com- 
"  petency,  the  lords  refened  it  to  the  jud^^s  preM-oi,  who 
"  Uiought  he  was  not  a  coui)>eteai  wiint-s,  as  the  statute  had 
"  made  the  hnniing  iu  th«  hand  a  cunditiuii  pttccdeiit  to  Um 
"  discharge."— £«/4(or. 
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of  the  mechanical  school,  used  to  extract 
"  mercury  out  of  the  bones."  It  was  dis- 
charged in  an  uninterrupted  stream,  by  an 
hydraulic  machine  of  his  own  invention :  for 
years  together  the  advertisement  was  repeated 
m  the  Loudon  papers.  Sir  Kenelm  Digby's 
mcthotl  of  curing  wounds  was  by  applying  a 
small  quantity  of  his  sympathetic  powder  to  a 
few  drops  of  the  blood  ;  the  cure  was  performed 
"  without  hindrance  of  business,  or  knowledge 
of  a  bedfellow  :"  the  patient  miy:htall  the  while 
be  at  any  number  of  miles  distant.  This  with 
him  was  every  day's  practice.  Vide  the  cases, 
as  reported  by  the  learned  knight  himself. 
These  cases  are  much  stronger  than  the  case  in 
question. 

2.  A  Givat  Seal.  The  sort  of  great  seal  to 
be  employed  on  this  occasion,  is  that  which  is 
employed  for  granting  pardons.  Supposing 
(what  has  sometimes  happened)  tlic  ground  of 
the  pardon  to  have  been  the  persuasion  of  the 
convict's  innocence,  the  restoration  of  the  ad- 
missibility would,  under  the  rule  of  consist- 
ency, be  a  necessary  consequence :  in  every 
other  case,  whatever  propriety  there  might  be. 
consistency  is  out  of  tlie  question.  An  expe- 
riment was  once  made  by  another  sort  of  seal, 
called  a  privy  seal :  the  experiment  failed ;  the 
seal  was  not  found  to  be  big  enough.* 


*  The  Englith  of  thia  a,  thai  il  belongs  to  tlic  Chuiircllor, 
Mt  to  tli«  Lord  Privy  Seal  (or  at  least  not  to  tbc  Lord  Privy 
Seal  nloiu^)  to  grant  pardons.  Understand,  in  u  diruct  way:  for 
a  ID  bdircct  way,  ta  above  !hewn,t  il  bclunp  to  any  body. 

[A  UatxM  of  the  lest  Mssion  but  one,  (6  Geo.  IV.  c.  25) 


\8et  Book  VIII.  Teciinic.m.  Phockdure.    Chap.  U, 
KuUi/katioii. 


y 
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viucts,  that  a  pardoD  under  (he  si^  manual,  and  rourttcr- 
■igned  bv  &  Secretary  of  State,  nhail  havt  tli«  Mtnc  efleci 
OS  n  pardon  Mnder  ihe  Rteai  seal. — Editor.] 
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The  pardon,  has  it  been  a  pardon  upon  the 
merits,  or  not  upon  the  merils  ?  What  sort  of  a 
thingis  a  pardon  upon  tht-  merits!  by  what  mark 
is  it  to  be  distiugviBhed  irom  a  pardon  through  I 
farouritism,  corruption,  ort-aprice?  What  are 
the  proper  grounds  for  pardon  ? — What  law- 
yer ever  thought  it  worth  his  while  to  put  to 
himself  any  such  question? 

All  these  questions,  together  with  many  an- 
other that  might  be  added  to  them  on  the  ground 
of  reason,  are,  fortunately  for  the  reader,  ren- 
dered superfluous  by  two  determinations  on  the 
ground  of  positive  law.  Unless  in  particular  I 
circumstances,  exclusion  on  the  score  of  infamy 
is  not  done  away  by  a  pardon  on  the  merits;  it 
is  done  away  by  a  pardon  which  cannot  by 
any  possibility  have  been  a  pardon  ujmn  the 
merits :  I  mean  a  pardon  granted  by  statute, 
at  a  particular  time,  to  all  malefactors  without 
distinction.     In  this  case  the  instrument  is, 

3.  A  Sceptre.     The  ]>owcr  of  thi.s  engine,  as 
applied  to  other  purposes,  is  no  secret :  in  the 
character  of  a  restorative  of  trustworthines.s,  it  ■ 
has  never  yet  received  the  attention  it  deserves.  | 
In  the  case  of  the  burning  iron,  the  principle 
upon  which  that  instrument  acts,  has,  to  render  ■ 
it  clear,  been  declared  to  be  the  same  as  in  f 
the  case  of  the  statute  pardon.     The  sceptre 
may,  to  this  purpose,  be  considered  as  com-  _ 
posed  of  an  infinite  number  of  buniing  irons,  | 
applicable  at  the  same   time,    and    (like   Sir 
Keueini's  sympathetic  powder)  at  a  distance,  to 
an  indefinite  number  of  hands.     Inquiring  into 
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each  man's  conduct  and  character  would  give 
infinity  of  trodble.  By  so  simple  a  contrivance 
as  the  application  of  a  sort  of  rod,  called  a 
sceptre,  to  a  roll  of  parchment,  all  this  trouble 
is  wn'cd. 

So  far,  every  thing  is  as  it  should  be.  But 
one  consideration  presents  itself,  suggesting 
melancholy  reflections.  The  power  of  trust- 
worthiness and  untni^itvvorthincss  is  vested  in 
the  same  royal  and  sacred  hands  as  the  power 
of  life  and  death.  If  it  depend  upon  the  plea- 
fiure  of  his  Maje-sty  to  extirpate  the  virus  of 
mendacity  from  any  the  most  corrupted  hearts, 
and  in  any  nunil>er,  so  must  it  <i  foitiori  in 
any  less  tainted  hearts,  A  multo  fortiori  in  all 
untainted  ones.  Obser\'e,  then,  the  malice, 
the  habitual  and  hereditary  malice,  of  the  ad- 
visers of  the  crown  for  so  many  successive 
ages:  at  no  greater  expense  than  that  of  a 
piece  of  parchment,  with  the  momentary  use  of 
a  gill  stick,  the  expense  of  which  is  incurred 
already,  they  might  banish  for  ever  the  spirit 
of  mendacity  from  the  lips  of  men:  they  might 
make  all  men  trustworthy,  and  they  will  not. 

It  has  been  exactly  with  these  advisers  of 
the  Defender  of  the  Faith  and  so  forth,  as  with 
those  of  the  Pope  of  Rome.  Possessing  the 
key,  it  depended  upon  him  (the  succes.sor  of  St. 
Peter)  to  throw  llie  gates  of  Paradise  wide 
open,  as  those  of  Kensington  Gardens  on  a 
Sunday !  Vet  did  he  keep  them  shut ;  open- 
ing only  now  and  then  a  wicket,  all  for  the 
]i^try  profit  of  selling  tickets  one  by  one. 

4.  To  conclude,  and  crown  this  list  of 
cabalistical  and  nrctcrnatural  restoratives  of 
trustworthiness  wnen  expelled  by  improbity ; 
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we  come  to  one,  the  operation  orwhicli.  though 
more  powerful  than  all  of  these  put  together,  is 
altogethei-  natural,  and  in  "  the  ordinary  course 
"  of  things."    This  (if,  in  this  case  as  in  the  fl 
others,  the  instrument  must  be  specified)  con- 
sists of  the   tongue    of  an    attorney -general, 
employed  in  so  familiar  an  operation  as  that  of  M 
telling  a  lie.     An  assemblage  of  words,  pur- 
porting  to  be  a  history  of  the  prosecution,  with 
the  judgment  in  which  it  tennmated,  is  written  I 
upon  a  piece  of  parchment;  this  parchment  is 
called  a  record.     Lies  there  are  always  in  it,  or 
it  would  not  be  what  it  is;  errors  scarce  ever. 
In  the  case  in  question,  at  any  rate,  there  arc 
none.      This  will  not  hinder  the  attorney-ge- 
neral from  coming  into  court  and  saying  (if  he  f 
is  in  the   mood),    "  I   confess  errors    in    the" 
record:"  so  sure  as  he  does  so,  so  sure  is  he  to 
be  taken  at  his  word.* 

It  has  been  already  mentioned  ^s  among  the 
iQtcrmediatc  ends  of  law-yer-craft,  to  corrupt 
the  morals  of  the  people ;  and  among  the  means 
to  that  end,  the  pletnting  and  cherishing  in  the 
public  breast  the  love  of  lies,  by  causing  their 
salvation  to  be  conveyed  to  them,  on  every 
favourable  occasion,  through  that  corrupt 
channel.     On  the  present  occasion,  that  sinister 

*  Smith,  ifiliat  be  tlie  man's  Domc,  spult  with  u  ^  innicail 
of  an  V  Of  with  a  BiiperHuouH  e  al  the  end  of  it.     For  liudin 
emm,  of  a  son,  fit  to  be  (.oofeased.  a  sure  way  is  to  mak 
tliem  ;  but  should  there  happen  to  be  none,  it  come*  to  th«| 
same  liiin<;.  f 

N.B. — Should  tbesc  rrrori,  or  any  other  errors,  have  bcva 
made  by  the  attorney's  clerk  by  whom  tlie  indictment  wa* 
drawH  up, — left  or  made  in  it,  wliciher  to  save  the  trouble  of 
readiiii;  over,  or  tooblizc  a  friend,  —  they  ore  aa  good  emn 
as  rf  they  huil  been  maoc  l>y  thr  attorney -general  nimacif,   .J~ 
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policy  employs  itself  with  peculiar  advantage. 
Pursuing  lliis  line  of  policy,  lawyers  have 
heaped  Diiscbiel'  upon  mischief,  that  lies  upon 
Ues  might  he  employed,  and  popularity  upon 
popularity  gained,  by  curing  it.  Tliey  have 
acted  a*  a  surgeon  would  du,  who,  having  a  mad 
dog  tied  up,  should  secretly  cut  or  slip  the 
knot,  that  the  animal,  on  gaining  its  liberty, 
might  send  in  to  its  master  a  supply  of  patients. 
In  an  endlciss  variety  of  shapes,  they  have  en- 
tailed ruin  upon  the  innocent,  and  against  this 
ruin  they  have  left  no  remedy  but  in  a  lie ;  for 
the  guilty,  yes ;  but  for  the  innocent  tliere  is  do 
mercy,  do  safety,  but  in  a  He.  A  Pandora's 
box  is  opened  upon  the  people;  and  .such  is  the 
contrivance  of  the  machine,  that  in  nothing  but 
&  lie  shall  there  be  power  to  shut  it.  Under 
such  a  system,  where  is  the  bosom  that  can 
defend  itself  against  the  love  of  lies? 

American  savages  have  been  proverbial  for 
cruelty.  The  savage  is  mild  and  placable 
compared  with  the  English  lawyer.  The 
savage  minces  or  broils  his  enemy,  and  is 
satisfied  :  the  lawyer,  at  a  whisper  from  above. 
gluts  on  the  child  unborn  his  unprovoked  and 
mercenary  cruelty.  No  mischief  is  so  unas- 
suageable  as  that  which  employs  for  its  instru* 
mcnt  a  mass  of  corrupted  language.  Perillus's 
bull,  after  it  had  broiled  its  author,  was  soon 
laid  upon  the  shelf.  Corruption  of  bliwd,  the 
invention  of  a  corrupted  understanding,  at  the 
suggestion  of  a  corrupted  heart, — that  most 
barbarous  of  all  abuses  of  words, — remains,  if 
tlie  lawyer  have  his  will,  remains  to  corrupt 
juHtice  as  well  as  language,  to  the  end  of  time. 

rOL.  V.  N 
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By  a  lie  from  the  attorney-general,  lawyer- 
craft's  last  shift,  (sucli  virtue  is  there  in  a  lie) 
even  this  syphilis,  so  dexterously  inoculated  and 
so  strictly  entailed,  receives  its  cure.  The  lie 
is  spoken,  and  the  patient  is  made  whole  :  and 
not  he  alone,  but  in  and  through  him  an  end- 
less tine  of  patients. 

In  this  same  tiUhnum  remedium,  the  suitor,  to 
whose  indispensable  witness  (guilty  or  not 
ffuilty)  it  has  happened  to  Imvu  been  convicted 
of  perjury,  beholds,  in  one  case,  his  only  hope,  j 

I  say  in  one  case :  for  here  comes  in  quibble  \ 
upon  (|uibblc.  Prosecute  at  common  law,  the 
inadmissibility  is  pardonable :  prosecute  upon 
the  statute,  (for  there  is  a  statute  against  per- 
jury), it  is  not  pardonable.  How  is  it  theu  ? 
In  this  case,  and  this  alone,  has  tlie  sovereign 
been  ill  enough  advised  to  tie  up  his  own 
hands?  Not  he,  indeed:  but  the  man  of  law. 
the  corrupter  of  blood  and  language,  has  tied 
them  for  him  :  the  same  sophist,  who,  by  his 
quirks,  ousted  the  innocent  of  pardon  in  that 
former  case,  follows  up  his  blow,  and  ousts  an- 
other set  of  innocent  persons,  of  whom  (as  in 
the  former  case)  this,  and  this  alone,  is  known, 
viz..  their  innocence.  Such  is  the  doctrine,  as 
it  stands  in  the  books.  Not  that  any  judge 
need  be  bound  by  it,  any  further  than  it  is 
agreeable  to  bim  to  be  bound  by  it. 

Cleansing  our  lips  of  the  flash  language, 
emerging  from  the  regions  of  imposture,  let  us 
speak,  if  po.s9iblc,  in  plain  English.  The  power 
of  tlie  privy  seal  to  remit  punishment,  and 
therewith  to  restore  tlic  faculty  of  giving  testi- 
mony, having  been  c|uestioned  on  the  behalf 
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of  the  chancellor,  was  disallowed.  But  the 
power  of  the  cliancellor,  as  we  have  seen,  has 
Its  limits.  Among  the  ofiiccrs  of  the  crown,  to 
the  power  of  the  attorney-general,  and  to  that 
alone,  these  limits  oppose  no  bar.  The  prix-y 
9eat  (it  may  be  said)  being  placeable  and  dis- 
placeable  by  the  king,  also  tlie  chancellor,  also 
the  attorney -Rcncral,  the  distinction  is  but 
nominal:  in  every  case  it  is  the  power  of  the 
king,  acting  only  by  diHcrcnt  hands.  To  a 
second  glance,  however,  there  will  be  a  very 
substiintial  ditl'trcnce.  Each  functionary,  so 
long  as  he  retains  his  office,  retains  at  least  a 
negative  u|K)n  ever;'  thing  that  is  done  in  it. 
Restrained  by  any  considerations  whatever,  let 
the  attorney-general  for  tlie  time  being  refuse 
to  confe5is  errors, — unless  by  some  strange  mis- 
hap there  should  be  errors  (and  then  perhaps 
not  in  all  cases)  the  testimony  would  be  inad- 
mimiblc. 

Meantime,  in  this  account  is  assumed  a  pro- 
position  which  not  improbably  may  not  be  true, 
viz.  that, — in  %'irtue  of  a  record,  in  which,  at  the 
suit  of  the  king,  conviction  and  judgment  arc 
registered  without  outlawry. — in  the  same  way 
as  outlawry  is  done  away,  in  a  case  where  the 
kmgis  nominal  plaintiff,  by  the  king's  attorney- 
general,  by  so  easy  a  process  as  the  telling  oi  a 
lie,  so,  in  case  of  conviction  and  judgment,  may 
all  other  penal  consequences,  by  the  same  lie. 
Perhaps  this  may  not  be  true.  It  would  be 
scarce  worth  walking  across  the  room  to  see  all 
that  has  been  said  about  it.  When  once  we 
steer  a  hair's-breadth  out  of  the  sphere  of  every 
day's  practice,  every  thing  is  matter  of  cross 
and  pile.    Jurisprudence  is  not  among  the  sub- 
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jects  of  humun  knowledge :  to  predicate  cer- 
tainty  of  it,  or  any  tiling  approaching  to  cer- 
tainty, certainty  to  a  discourse  which  has  not 
so  much  as  a  certain  word  belonging  to  it,  is  an 
abuse  of  language.  Whei'e  statute  law  is,  and 
judges  in  due  subjection,  there,  and  there  alone, 
IS  certainty.  I 

What  the  lion  has  strove  in  vain  to  do,  may 
sometimes  be  done  by  the  mouse.  It  has 
already  been  stated,  that,  if  the  parchment  is 
out  of  the  way,  the  competency  of  the  perjurer 
sets  the  gainsayer  at  defiance.  Here,  then,  is 
a  |)Ower  of  restoration,  vested  in  any  hand 
which,  by  fair  or  foul  nieaus,  with  or  withotit 
risk,  can  gain  a  momentary  command  over  the 
necessary  parchment.  I  throw  out  this  as  a  I 
hint  to  the  ingenuity  of  future  functionaries,  " 
wheresoever  stationed  and  howsoever  denomi- 
nated, who,  with  or  without  right,  possess  the 
physical  faculty  of  taking  in  hand  these  mys- 
terious parchments.  Which  would  be  the  more 
astute  contrivance, — smuggling  the  parchment 
for  a  few  minutes,  or  confessing  errors  in  it  - 
when  there  are  none,  and  by  a  man  who  has  | 
never  looked  at  it  ? 

On  other  occasions,  availing  themselves  of 
the  power  they  possess  de  facto  over  these  pre- 
cious ]>archments,  judges  have  made  out  of  it 
for  themselves  the  faculty  of  leaving  a  man  in 
possession  of  a  remedy,  or  depriving  him  of  it, 
at  pleasure.  For  example,  in  the  case  of  a 
prosecution  deemed  malicious.  They  begin 
with  so  ordering  matters,  that,  without  pos- 
sessing a  copy  of  the  record  (the  recora  in 
which  the  history  of  the  prosecution  is  sup- 
posed to  be  given),  no  man  thus  injured  shall 
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have  it  in  his  puwer  to  seek  redref^s;  this  done, 
they  allow  liini  this  copy,  or  withhold  it  from 
him,  at  pleasure. 

The  expedient  is  so  perfectly  in  the  style  of 
jurisprudcutial  science,  that,  though  an  innocent 
man  were  to  be  saved  by  it  from  punishment, 
or  the  widow  or  the  orphan  from  losing  their 
subsistence  (or  want  of  evidence,  I  should  not 
despair  of  seeing  it  (if  occasion  served)  em- 
ployed in  practice. 

Were  any  other  instance  wanting,  the  prac- 
tice called  witfuirawhig  the  record  might  serve 
to  shew  that  these  mysterious  tabernacles  of 
pretended  truth  arc  never  employed  in  a  man- 
ner so  congenial  to  their  destination,  as  when, 
hke  cupK  and  baits,  they  are  in  some  way  or 
other  made  the  instruments  of  trick  and  subter- 
fuge. By  on  unlearned  reader,  a  record  of  the 
court,  being  a  history  of  the  proceedings  of  the 
court,  would  naturally  be  .supposed  to  be  the 
work  of  an  official  hand,  treasured  up  in  official 
custody,  and  d-s  little  in  danger  of  finding  itself 
in  any  other  than  official  hands,  as  the  regalia 
at  the  jewel-office.  Alas  !  by  the  mob  of 
Itazers  whose  station  is  at  a  distance  firom  the 
Curtain,  bow  imperfect  the  conceptions  formed 
of  the  mysteries  acted  behind  it!  It  is  the 
destiny  of  these  jewels  of  the  jurisprudential 
treasury  to  hnd  a  Colonel  Blood  in  every 
plaintin  whose  attorney  sees  reason  to  ui^e 
him  to  this  daring  enterprise.  By  so  simple  an 
operation  as  tUe  ia\c\\m^(an'!;Hco-jar^omci,  with- 
drawing) the  record, — the  plaintiff,  should  it  be 
hi»  fortune  to  discover  in  time  a  momentary  gap 
in  bis  evidence,  gives  himself  a  right  to  a  new 
trial:  while,  under  exactly  the  same  necessity. 
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a  defundant  would  be  left  to  take  his  chance, 
trying  the  cause  a  second  time  noon  affidavit 
evidence,  to  know  whetlier  it  shall  be  tried  a 
third  time  upon  proper  evidence. 

Necessity,  the  mother  of  invention,  will  some- 
times give  birth  to  expedients,  which,  when  once 
brought  to  light,  are  afterwards  adopted  by 
convenience.  In  the  theatre  of  the  ingenious 
Mr.  Astley,  the  lips  of  the  dramalh  pcrsome 
being  sealed  by  authority,  silks,  upon  great 
occasions,  perform  the  office  of  sweet  sounds. 
From  this  humble  station  might  not  a  hint  be 
taken  for  the  use  of  a  more  exalted  theatre? 
A  statue  (any  one  of  the  three  kings  might 
sei-ve)  attired  in  (he  costume  of  the  great  officer 
of  the  crown,  his  majesty's  attorney-general ; 
and  upon  the  pulling  of  a  string,  a  scroll,  as  it 
drops,  niirolls  itself,  with  this  epigraph:  "  his 
majesty's  attorney-general  confesses  errors  in 
the  record." 

Not  that  it  is  in  the  nature  of  things,  that  in 
any  rank   (much   less   in  so  high  a  rank)  an 
English  lawyer  should  feel  himself  less  at  hi&j 
ease  when  saying  the  thing  that  is  not,  tbaa,j 
when  saying  the  thing  that  is:  far  be  it  from  thiw] 
pen  to  dip  itself  in  any  such  injustice;  in  that] 
point,  there  could  not  be  any  the  smallest  dif- 
ference between   the   living   person    and    the 
statue.  But  a  case  not  unfrequentiy  realized  is, 
that, — the  habitual  station  of  that  high  officer 
being,  not  in  that  high  court  in  which,  besides 
(he  three  wooden  kings,  the  "  king  himself"  is, 
io  the  intendment  of  law.  always  present,  but 
on  the  other  side  of  the  passage, — the  conse- 
quence is,  that  as  often  as  errors  are  to  be 
confessed  or  any  other  function   to   be   per- 
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fonned  by  the  person  of  that  high  officer  in 
that  high  court,  the  passage  is  to  be  crossed. 
This  is  the  inconvenience,  in  tender  consider- 
alioD  whereof,  the  proposal  is  submitted :  it 
being;  considered  how  jitrfcctly  light  in  the 
balance  any  quantity  of  mischief  of  which  non- 
lawyers  are  the  bearers  is,  when  set  against 
a  grain  of  inconvenience  pressing  upon  any 
such  learned,  especially  any  such  eminently 
learned,  pair  of  feet  or  shoulders :  there  needs 
no  rhetoric  to  impress  upon  learned  minds  a 
due  sense  of  the  magnitude  and  importance  of 
the  uccaiiion. 

What  if  the  learned  gentleman  in  office  for 
the  time  being  were  to  come  into  court  once  for 
all,  and  confess  errors  in  all  records  present 
and  future ;  taking,  pt-o  fiSc  vice,  lies  for  errors  ? 
Alas.'  that  would  never  do:  in  the  first  place, 
ii  would  be  true;  it  would  rip  open  the  hen 
whose  eggs  are  fees. 

•Such  are  the  restoratives  to  competency, 
under  English  law. 

Ik  there  any  part  of  this  theory  of  restoration 
capable  of  being  regarded  in  a  serious  point  of 
view  !  Let  us  try :  let  us  take  that  which  pre- 
sents the  gravest  aspect.  From  the  burning 
iron,  the  great  seal,  and  the  sceptre,  (it  may  be 
said),  no  great  matters  are  to  be  expected : 
admitted,  of  all  these  instruments,  admitted: 
ihey  leave  the  man  as  tliey  found  him.  But  the 
little  seal?  this  is  quite  another  afTair ;  thix 
does  not  leave  a  man  as  it  fuund  hiiu :  this 
actually  destroys  his  interest.  In  a  will,  a 
legacy  of  50/.  is  given  to  a  man  who  otherwise 
would  ha%'e  had  nothing :  doe^  not  that  give  him 
an  interest  in  supporting  the  will  by  bis  testi- 
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mony?  He  agrees  not  to  accept  the  legacy: 
and,  in  evidence  of  such  agrcetneut,  comniiu  it 
to  writing  (it  is  then  called  a  release),  and  puts 
his  seal  to  the  release.  His  right  to  the  50/.  is 
DOW  clearly  gone :  and  is  not  his  interest,  the 
supposed  mendacity-promoting  motive,  gone 
with  it? 

JN'u,  indeed  is  it  not:  still  the  same  impos- 
ture, only  a  little  more  thickly  covered. 

In  the  first  place,  let  it  never  be  out  of  mind 
that,  according  to  the  principles  of  the  exclusion- 
ists  themselves,  (as  fai'  as  their  principles  can  be  ■ 
judged  of  by  tlicir  practice),  the  nostrum  never 
can  be  ofany  maimer  of  use;  since,  be  the  interest 
which  a  man  is  under  ever  so  great,  they  admit 
him  notwithstanding:  they  admit  him,  as  wc 
have  seen  already,  when  he  is  an  extraneous 
witness;  they  admit  him  over  and  over  again,  ■ 
as  will  be  seen  further  on,  when  he  is  a  party. 

Ill  the  next  place,  if  the  state  of  tlie  mmd  be 
at  all  considered,  it  is  not  in  tlie  nature  of  the 
case,  that  from  the  operation  (make  the  most  of 
it)  the  state  of  the  witness's  mind  should  expe- 
rience any  material  variation. 

He  releases,  he  gives  up  his  interest.  But 
whence  came  this  sacrifice  ?  The  sacrifice 
may  be  to  any  the  greatest  amount :  but  to  1 
any  the  least  amount,  a  sacrifice  without  an  ■ 
indiicenicnl  is  an  effect  without  a  cause.  One 
cause  alone  constitutes  any  rational  mode  of 
accounting  for  such  a  sacrifice,  viz.  a  treaty 
between  the  proposed  witness  and  the  party  to 
whose  interest  the  testimony  (it  is  understood) 
will  be  serviceable.  But  if  any  such  treaty  has 
taken  place,  the  witness  must  have  said  over  and 
over  again,  and  naturally  to,  or  in  the  hearing  of. 
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more  persons  thuu  one, — so  and  so  is  what,  at 
such  a  time  and  such  a  place,  I  saw:  so  and  so 
is  ihe  testimony  I  have  to  give.  In  other  words, 
over  and  over  again  it  must  have  happened  to 
him  to  have  delivered  extrajudicially,  in  the 
presence  of  a  variety  of  witnesses,  in  substance 
and  cft'ect  (if  not  in  tenor)  the  very  evidence 
which,  if  admitted,  he  will  have  to  deliver  in 
judicial  fonn  and  place.  How,  then,  can  it  be 
said,  that,  when  the  pecuniary  interest  is  out  of 
him,  supposing  it  really  out  of  him,  he  is  devoid 
of  interest?  If  that  be  true  which  is  so  de- 
cide<lly  atlirmed  as  well  as  disafHrmed  by 
English  lawj'ers,  that  reputation,  reputation 
for  truth  and  honesty,  be  of  no  value  to  a  man, 
ihen  indeed  he  is  devoid  of  interest :  butifre- 
|nitation  be  of  any  the  least  value  to  him,  if  he 
Would  part  with  so  much  as  a  farthing  to  pre- 
serve it,  then,  even  in  that  case,  he  has  still  an 
interest;  and  an  interest  adequate,  according  to 
them,  to  the  production  of  mendacity  in  any 
rase. 

Here,  then,  is  a]i  interest,  and  that  an  ade- 
quate one ;  an  interest  not  taken  a\^'ay  by  the 
operation,  but  still  subsisting.  Remaining  in 
ill  cases,  it  supersedes  the  necessity  of  looking 
oat  for  any  of  those  modifications  which  may 
be  produced  by  any  dificrcnce  in  the  nature  of 
the  interest  in  diftereut  cases.  But,  for  illus- 
tration and  still  more  complete  satisfaction,  let 
tis  look  a  little  way  into  those  differences. 

In  the  next  place,  then,  here  is  a  transaction 
between  two  parties :  an  inducement  there 
must  have  been  on  each  side,  or  the  transac- 
tion could  not  have  taken  place.  On  the  one 
liuid,  unless  an  advantage  in  some  shape  or 
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Other  accrued  to  him  from  it,  the  releasing  wit- 
ucas  would  not  have  performed  hi»i  part  in  it : 
and  moreover,  on  the  other  part,  unless  some 
advantage  accrued  to  the  party,  neither  would 
the  party  have  borne  his  part.    But  this  advan- 
tage to  the  party  could  not,  in  the  nature  of  the 
case,  have  been  constituted  by  any  thing  else 
than   a  lie  of  some  sort  or  other,  direct  or   - 
indirect,   engaging    the  witness    to    persevere,   I 
and  deliver  in  court  evidence  to  the  same  effect 
as  that  which  had  been  delivered  by  him  out  of 
court.  What  particular  shape  it  may  have  bap-  I 
pened  to  tliis  tie  to  assume  in  each  individual 
case,   it   would   in    general   be  fruitless,    and 
always  needless,  to  attempt  to  investigate.  ■ 

Take  the  matter  in  another  point  of  view. 
The  testimony  thus  vamped  up,  is  it  true  or 
false  ?  If  true,  the  vamping  is  of  no  use ;  if 
false,  what  then  is  the  effect  of  it? 

Useless  then  it  is  most  completely,  this  law- 
yer's pantomime.  But  though  useless,  it  is  far 
from  being  inoperative :  it  is  practically  mis- 
chievous. Though  interest  never  can  be  a  just 
cause  o( Cd-clugion,  it  never  can  fail  to  be  a  just  i 
cause  of  JtiiKpicioii.  The  object  of  the  mummery, 
the  effect  of  it,  if  it  has  any  (and  it  is  not  the 
lawyer's  fault  if  it  has  none),  is  to  wipe  away 
this  suspicion  from  the  mind  of  the  judge ;  to 
cause  a  man,  whose  testimony  is  really  under 
the  action  of  interest,  to  be  regarded  as  if  it 
were  not.* 

In  some  obstinate  cases,  the  virtue  of  the 

*  In  a  CMC  decider!  in  the  IemI  reign,  decided  in  ihc  lime 
of  Lord  Manifield,  a  doctrine  is  laid  i^wn,  l>y  which,  if  acted 
upon,  nil  objection  to  the  com|ieteiicy  of  «  wiine«»  on  tbe 
score  of  inlL-tcit  is  virtually  done  away,   (Pcakc,  106.)     A 
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little  seal  has  been  found  not  altogcUier  strong 
enough  for  the  work  assigned  to  it.     An  occa- 

iriUWM  haviog  n  natiiml  interest  in  the  event  of  a  cauite, 
bHving  a  bequest  to  gnin  by  the  estnblishinenl  of  tlie  vulidity 
of  a  coDteat«d  will  (the  bequest  n(  the  reveraioa  of  a  copyhold 
estate),  oftered  to  eit«  up  his  iniere^t  by  giving  tip  his  cluiin 
to  the  bequest.  The  party  to  (he  cause,  the  parly  principully 
mteraied  in  the  esltihlishment  of  the  validity  of  tke  will, 
decHnetl  acceptance  of  the  olfer.  The  testimony  waa  admitted 
M  competent,  thougli  the  offer  wns  not  accepted,  and  iho 
tntcfeat  remainetl-  From  this  time,  the  decision  huviti^ 
ittuined  uoqiicstioned,  nnlhing  but  ii  mere  pantomime  can 
lie  neocmary  to  the  removal  of  the  bnr  to  the  competency  of  a 
wibWH  on  tli«  score  of  mtcre^l.  The  witneu  makes  hia  tiow 
to  At  atloraey  for  the  pnrty,  nnil  lenders  a  piece  of  parehmcnt 
called  ■*  surrender  or  nimsr :  the  iittoniey  makes  his  bow  to 
llic  wiinirM,  and  piit^  by  the  parchment. 

Ill  tliat  instance,  pcrhapK,  to  obvitite  the  inipuuilion  ofcol- 
Ituion,  the  puity  to  whom  the  snrreitdcr  was  tendered  wivi  the 
h(tr-«t-law,  the  party  prejudiced  by  Uie  establishment  of  the 
will.  Tilt*  pally,  thinking  probably  that  the  efTect  of  his 
itfoiaJ  wwdd  he  to  kuock  up  the  will,  refused  to  ncci-pt  iho 
proAfrd  benefit :  lie  would  have  );ol  this  purt  of  the  xucccs- 
Hoa,  bat.  bjr  the  conseciuent  establishment  of  the  whole  will, 
bt  woald  have  lort  every  otlier  part. 

WonM  the  deciKion  h:ive  bteu  the  same,  )iad  the  surrender 
tendered  been  a  Turreiidfr  iiiudc  for  tlie  use  of  the  residuary 
devisee  or  le^lce?  It  miifhl  have  been,  with  nearly  oa  IiIiIq 
dtn^r  to  truth,  and  with  mure  bunclil  li>  subslaiitial  justice. 
Ia  this  caM,  the  p;irly  to  whom  the  otlcr  was  ninde,  imd  llie 
psny  bv  nliom  it  wa»  made,  having  each  of  ihem  n  perfect 
ud  undvfulc-ated  intercut  in  lUe  estiihlishmcnt  nf  the  will,  the 
ImJut  of  Ibe  ofler  might  hnve  been  assureil  beforehand  of  (he 
iiM-ftccepUuice  of  it :  which  he  could  mtl  be,  in  nn  equal 
degree,  in  tfae  oilier  case :  since  the  heir-at-law,  rather  than 
Aave  notbinK,  might  in  that  cose  have  accepted  the  oticr,  and 
^n  a  fulurv  umllar  case  certainly  would  accept  it :  the  devisee 
%)ad  every  ihjn^  to  t^n  by  ngreeing  to  refuse  the  oHer,  and 
vmry  thing  to  lose  by  not  agreeing  to  refuHe  it :  since,  if  he 
«lid  nut  uiideruike  to  refuse  it,  the  witness,  huvint;  no  motive 
^Vit  making  it,  would  uot  make  it,  and  so  his  testimony  could 
not  be  nrccitwl. 
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sion  is  upoD  record,  in  which,  maugre  all  the 
efforts  made  by  the  witness  to  get  rid  of  the 
interest,  and  with  it  of  the  matter  of  untrust- 
worthtness,  it  stuck  to  him  like  birdlime,  so 
that  the  consequence  was,  he  could  not  be 
received.  Experiments  are  not  unknown  to 
jurisprudence,  any  more  than  to  other  arts. 
The  milder,  howsoever  morbid  and  peccant, 
matter  of  interest,  might  it  not  be  absorbed  as 
it  were  by  the  more  acrid  matter  of  felonious 
untnistworthincss  ?  Might  not  the  matter  of 
interest  be  considered  as  merged  in  that  of 
felony?  The  doctrine  of  mcri^cr  has  done  in 
its  day  greater  feats  than  this.  If  this  be  ad-  , 
mittcd,  every  thing  else  is  plain  sailing.  Wit-  | 
uess,  having  an  interest  not  purgeable  by  release, 
commits  a  felony;  nothing  more  easy  :  felonies  _ 
arc  committed  every  day  for  much  worse  pur-  1 
poses.  Plaintiff  prosecutes :  witness  pleads 
guilty,  puts  on  a  bacon  glove,  and  is  burnt  in 
the  hand  :  attorney-general  confesses  errors  in 
the  record;  which,  whether  there  are  any  or 
not,  he  is  always  ready  to  do,  on  proper  occa- 
sions and  proper  considerations.  II  one  of  these 
operations  will  not  be  sufficient,  the  other  will: 
at  any  rate  both  together. 

Thus,  if  you  have  the  misfortune  to  tar  your 
coat :  put  a  little  butter  to  the  tar,  (he  tar  is 
merged  in  the  butter :  rub  on  a  little  oil  called 
spirit  of  turpentine,  tar  and  butter  are  both 
merged  in  it :  all  together  merge  in  air,  thin 
ulr.  and  your  coat  is  as  admissible  as  it  was 
before.  ■ 

The  pharmacopfcia  of  technical  restoratives 
bears  no  slight  analogy  to  the  impostures  that 
at  different  periods  have  been  seen  acted  on  the 
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Spiritual  and  medical  theatres:  to  ej-orcistn, 
animal  magnetism,  and  (raclorism. 

Of  the  operations  of  the  exorcist,  the  success 
is  infallible,  in  the  expulsion  of  non-existent 
devils  :  of  those  of  the  matrnetist  and  the  trac- 
torist  no  less  so,  in  the  expulsion  of  non-exist- 
ent diseases.  Of  the  operations  of  the  lawyer, 
or  rathrr  thi'  knot  of  lawyers  (for  here  oo-opura- 
tion  is  necessary),  the  success,  in  respect  of  the 
expulsion  of  the  demon  of  mendacity  out  of  the 
breast  of  the  patient,  is  no  less  assured,  pro- 
vided he  was  never  there  :  if  he  1ms  not  been 
Qiere  at  the  moment  preceding  the  operation, 
neither  is  he  immcdiatety  after  it.  But  if  at 
that  antecedent  instant  ol  time  the  demon  was 
in  actual  possession  of  the  premises,  is  tt  in  the 
power  of  the  release  with  it**  talismanic  seal  to 
eject  him?  The  prayers  and  mandates  of  the 
exorcist,  the  arm  of  the  maj;netist,  or  the  brass 
of  the  iractorist,  would  be  of  equal  efficacy. 

In  these  several  impostures,  as  in  most  others, 
the  respective  operators  have  this  in  common, 
that,  in  the  instance  of  any  i,nven  individual,  it 
is  not  always  altogether  easy  to  determine  to 
which  of  two  congenial  and  co-harmonizing 
classes  he  appertains,  that  of  the  impostors 
and  that  of  the  du[)cs.  As  to  tlic  jurisnruden- 
tialist,  his  most  common  state  is,  perhaps,  a 
sort  of  middle  stale  l>ctwcun  the  two.  What 
he  knows  is,  that  the  pretence  makes  business 
and  brings  fees :  what  he  cares  not  about  is, 
whether  it  be  true  or  false. 

In  one  respect,  the  jurisprudential  operators 
fall  far  beneath  the  medical  and  pnenmatogical. 
By  the  force  of  imagination,  in  addition  to  the 
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non-existent  diseases,  ttie  magnetizer  and  the 
traclorist  may  not  improbably  have  now  and 
then  administered  cure  or  relief  to  an  existent 
one.  By  the  same  powerful  though  unsteady 
instrument,  it  may  even  have  happened  to  the 
exorcist  to  have  quieted  or  soothed  real  and 
excruciating  perturbations,  howsoever  derived 
from  an  unreal  source.  But  after  the  acts  of 
exorcism  performed  by  the  lawyers  for  driving 
the  demon  of  mendacity  out  of  the  bosom  of 
the  witness, —  if  so  it  was  that  at  the  time  of 
clapping  the  seal  to  the  parchment  he  was  in 
possession  of  the  premises,  in  any  one  instance 
could  he  ever  have  been  expelled  ? 

On  the  north  side  of  the  Tweed,  witnesses 
(we  have  8een*)are  subject  to  a  kind  of  disease 
called  partial  counsel.  It  seems  to  be  a  sort  of 
contagion,  the  matter  of  which  is  adherent  to 
the  witness's  box.  Fortunately,  the  Pharma- 
conceia  Edinburgensis  affords  a  specific  for  it : 
it  IS  of  the  cathartic  class,  scientifically  (shall 
we  say,  or  vulgarly  ?)  called  a  purge.  A 
dozen  or  two  of  words  are  given  a  man  to 
gabble  secundum  pnescriptionem,  he  having  first 
placed  himself  duly  in  the  place  and  posture  of 
a  man  giving  evidence,  and  the  remedy  Is  at 
once  administered. 

As  to  the  peccant  matter,  fortunately  for  the 
bystanders,  it  goes  off,  not  by  the  primtc  viee, 
like  the  matter  of  incredulity  in  the  bosom  of 
Felix,  when,  as  in  Hogarth's  print,  expelled  by 
the  eloquence  of  the  Christian  orator;  but  by  a 
sort  of  insensible  transpiration. 

*  Vide  supri,  p.  45. 
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As  to  its  eiEcacy,  the  proof  of  it  is  in  every 
day's  practice.  Not  a  case  in  which  the  spe- 
cific has  ever  failed  to  be  administered ;  not  a 
case  in  which,  after  the  operation,  a  patient  was 
ever  known  to  complain  of  any  the  slightest 
remnant  of  the  disease. 
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PART   IV. 

VIEW  OV  THE  CASES  IN  WHICH  EVIDENCE  HAS 
IMPROPEIU.Y  BEEN  EXCLUDED  ON  THE  CROUNU 
OF  ViEXATION. 


CHAPTER  I. 
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VEXATION  TO  rN  Ul  V  I  U(j  AlS  ARISINII  SOLRLY  OVT 
OPTIIB  EXECUTION  DC  THE  LAWS,  NOT  A  PHOrKR 
OROUND  OP  EXCLUSION. 

It  has  already  been  proved,  that  is,  observed, 
(for  surely  this  is  one  of  those  cases  in  which 
to  observe  is  to  prove),  that  there  are  cases  in 
which  exclusion  of  the  evidence,  on  the  ground 
of  the  vexation  inseparable  from  the  delivery  of 
it,  is  a  proper  measure :  viz.  where  the  coi- 
laterat  mischief  consisting  of  the  vexation  is 
preponderant  over  the  direct  mischief  produced 
by  the  chance  of  misdecision  or  failure  of  jus- 
tice resulting  from  the  want  of  the  evidence. 

It  was.  at  the  same  time,  and  in  the  same  way, 
proved,  that  there  are  cases  in  which  such  ex- 
clusion, bottomed  on  that  same  ground,  is  not 
a  proper  measure:  viz.  all  cases  in  which  the 
balance  as  between  the  two  mischiefs  is  on  the 
other  side. 

The  several  cases  in  which  the  mischief  of 
the  vexation  resulting  from  the  delivery  of  the 
evidence  is  capable  of  being  preponderant 
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thcroiiciiief  ofmisdccision  or  failure  of  justice 
for  want  of  the  evidence,  liare  this  comnutn 
pru[>crly,  viz.  tliat  tlic  vc-xatiou  is  produced  by 
circumstances  entirely  independent  of  the  un*- 
easiness  produced  by  the  obligation  of  making 
any  disclosure,  the  effect  of  which  is  to  subject 
the  proposed  witness,  or  any  other  person,  to 
any  punishment  or  other  burthensotoe  obliga* 
tioo,  to  wbicli  it  is  the  intenttun  of  the  legis- 
lator that  he  should  be  subjected.  It  is  pro- 
duccd.  in  all  these  cases,  by  circumstances 
accidental  and  extrinsic :  lor  example,  dis- 
pro|)ortioi)ate  expense  by  reasoo  of  a  long 
and  expeaKive  journuy  or  voyage,;  irreparable 
loss  of  time ;  disclosure  of  collateral  facts,  such 
h»  a  Lliird  pemon  has  no  right  by  law  to  be 
iafonned  of. 

Besides  these  accidental  lots  of  vexation,  there 
is.  however,  one,  which  may  be  considered  as 
aaturallv,  and  in  the  ordinary  course  of  things, 
attaehej  to  the  obligation  of  giving  evidence: 
knd  that  is,  tiic  thought  of  the  unpleasant  and 
Dlure  or  less  prejudicial  consequences,  which 
the  evidence  may  have  tlic  etfect  of  producing, 
b>  the  prejudice  of  the  proposed  witness  himself 
or  some  other  pcrsou,  by  reason  of  the  execu- 
tion of  a  juilicial  decision,  of  which  such  evi- 
deuce  may  constitute,  or  help  to  constitute,  the 
Kfuund.  By  the  idea  of  such  consequences, 
considered  as  liable  to  be  produced  by  the 
widcnce,  an  unwillingness  to  deliver  it  (which 
ku  much  as  to  say,  vexation  in  the  event  of 
it*  boiog  delivered)  will,  in  many  cases,  be  pro- 
duced. Concerning  this  unwillingness,  indubi- 
table or  presumable,  a  notion  has  ubtiiinc<l,  that, 
in  muiy  if  oot  in  all  cases  in  which  the  exist- 
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ence  of  it  is  regarded  as  certain  or  probable,  it 
constitutes  of  itself  a  sufficient  reason  for  ex- 
cluding the  evidence  to  which  it  is  regarde<i  as 
attached.  And,  in  one  of  the  most  enlightened 
nations  of  Europe,  this  notion,  having  been 
adopted  by  judges,  and,  under  their  authority, 
having  formed  itself  into  a  rule  or  maxim  of 
jurisprudential  law,  has  constituted  the  basis  of 
an  arrangement  exercising  a  most  extensive 
ami  important  influence  over  the  whole  fabric 
of  the  law  of  procedure.  Regarding  it  as  one 
of  the  most  pernicious  and  most  irrational 
notions  that  ever  found  its  way  into  the 
human  mind,  I  propose  to  allot  this  whole  Part 
to  the  tusk  of  sifting  it  to  the  bottom,  in  the 
hope  that  the  labour  employed  in  a  task  at 
once  so  im|H>rtant  and  no  new,  will  not  be  re*. 
gardcd  as  ill-bestowed. 

To  constitute  a  just  ground  of  exclusion,  the 
lot  of  vcxatiou  here  in  question  must  be  a  masA - 
of  that  evil  over  and  above  what  would  havcf 
been  produced  by  a  decision  to  the  same  effect 
grounded  on  other  evidence ;  on  any  evidence 
to  which  the  lot  of  vexation  in  question  would 
not  have   been  attached.     For,  supposing  the 
exclusionary  notion  to  extend  to  all  other  evi- 
dence,—to  other  evidence  at  large, — to  what 
ever  vexation  mi*rht  come  to  be  produced  b 
evidence  of  whatever  description,   having  Ih 
eSect-of  subjecting  some  person  or  other  to  tb 
punishment  or  other  burtheusome  obligation  in 
queslicin  ;  —  to  say  that,  in  consideration  of  the 
vexation  thus  resulting.no  sucli  evidence  ought 
to  lie  received,  would  be  as  much  as  to  say, 
there  ought  not  to  be  any  such  thing  as  a 
punishment  or  other  burthensome  obligation 
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ever  imposed;    in   a  word,  that  there 
not  ever  to  be  any  such  thing  as  a  law. 

But  (it  may  be  said)  there  are  such  things 
as  bad  laws :  and  in  no  country  i»  the  body  of 
the  laws  altogether  free  from  them.  Now,  the 
effect  of  the  practice  which,  in  opposition  to 
the  exclusionary  rule  in  question,  forces  tesU- 
mooy  from  persons  of  all  descriptions,  without 
regard  to  unwilUuguess  and  consequent  vexa- 
tion, it*,  to  give  to  whatever  substantive  laws  it 
is  employed  in  giving  execution  to,  a  degree  of 
efficiency  much  beyond  what  Ihey  would  pos- 
sess in  the  opposite  case.  But,  by  giving  this 
extraordinary  degree  of  efficacy  to  all  laws 
(substantive  laws)  without  distinction,  it  will 
give  the  same  du;:rec  of  efficiency  to  as  many 
had  laws  as  it  happens  to  the  aggregate  body  of 
the  laws  to  include  :  and  foratiniuch  as  in  e%'ery 
existing  system  the  extent  of  this  mass  of  bad 
laws  is  more  or  less  considerable,  the  mischief 
of  the  practice  against  which  the  door  is  shut 
by  the  exclusionary  rule  would  be  proportion- 
ably  great. 

In  the  character  of  an' argument  in  favour  of 
the  exclusionary  rule,  the  defect  of  this  argu- 
ment will,  1  iniu^'inf,  be  found  apparent  upon 
the  face  of  it.  But  inasmuch  as,  when  siued 
to  the  bottom,  it  wilt  be  found  to  lead  to  dis- 
cussions of  a  very  delicate  and  important 
nature,  t  do  not  propose  to  leave  it  ultimately 
in  its  pre.-ient  state,  to  stand  altogether  upon  its 
own  strength  or  weakness.  For  the  present, 
however,  confining  the  examination  to  the  ques- 
tion immediately  appertaining  to  the  present 
bouk,  I  khull  content  myself  with  bringing  to 
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view,  by  way  of  answer,  tbe  foUowmg  observa- 
tions :  viz :  — 

1.  Supposing  that,  for  the  accompUsbmeat  of 
tho  purpose  stated -in  tbe  argument,  the  exclu- 
sionary rule  is,  upon  llic  wbole,  well  adapted ;  it 
can  besoiu  no  otber  respect  tliau  tbat  uf'i(i>  ope- 
rating in  the  character  of  a  debiiitative  upon  the 
whole  of  that  portion  of  the  body  of  substantive 
lawstowliichilapplies:  weakcniiij^  their  efficacy, 
rendering  them  so  much  the  less  efficaciouv,  | 
in  respect  of  tho  purposes  which  they  respec- 
lively  have  in  view.  iJut,  so  far  as  this  atone  is 
considered  as  the  result  of  the  rule  in  question. 
and  that  result  a  beneficial  one,  it  is  no  other- 
wise of  u«e  than  as  any  other  iitstituliiiu  or 
arrangement  would  be  of  use,  that  should  in  an 
equal  degree  contribute  to  weaken  the  edicacy 
of  tbe  laws. 

On  one  only  supposition  would  the  balance 
of  its  effects  be  on  the  side  of  benefit ;  and  that 
is,  if  the  aggregate  body  of  tbe  taws  were  so 
constituted,  that  the  oiischief  resulting  from 
such  as  are  mischievous,  outweighs,  upon  the 
whole,  tbe  good  resulting  from  such  an  are  c^a 
beneficial  character.  But,  ttiat,  even  under  tho 
worst  government  of  which  any  accounts  are 
eictont,  the  supposition  here  in  question  was 
ever  realized,  seems  allogetticr  improbable:  I 
foFv  on  this  supposition,  a  state  of  anarchy  1 
would  be  less  mischievous  than, — would  he 
piseferable  to, —  such  a  state  of  government. 

2.  The  |>erson  tu  whom  it   is  proposed   to 
fonn  hia  opinion,    and   consequent   decision,  ■ 
respecting  tho    pro|)ritty  of  the    uxcltisionary 
rule,  is  the  legislator.      In  the  political  state 
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in  question,  either  that  rule  is  not  as  yet  esta- 
blished, or  it  is  already  established.  If  not; 
then,  considered  as  addressed  to  the  legislator, 
the  argument  stands  thus:  — 

A/oniior.  In  the  state  subject  to  your  au- 
thority there  arc  a  multitude  of  bad  laws :  to 
weaken  their  efficacy,  please  to  establish  this 
cxclusiouary  rule. 

JUghlator.  Excuse  me.  Of  such  laws,  if 
any,  as  in  my  judgment  arc  bad  laws,  I  shall 
not  content  myself  with  weakening  the  efficacy; 
I  shall  abolish  them  altogether.  In  regard  'to 
}iuch  of  ihem  as  in  my  judgment  are  good  laws, 
I  should  be  sorry  to  do  this,  or  any  thing  else, 
ibat  should  in  any  degree  weaken  their  efficacy. 

Shift  now  the  scene  to  a  state  in  which  the 
exclusionary  rule  has  already  been  established. 

Alonilor.  In  the  state  subject  to  your  au- 
thority there  are  a  multitude  of  bad  laws.  It 
has  been  proposed  to  you  to  abolish  the  exclu- 
sionary rule.  Do  no  such  thing :  it  is  a  most 
useful  rule:  it  serves  to  weaken  the  efficacy, 
aud  thus  to  diminish  the  mischievousncss,  of 
your  bad  laws. 

LegisUitor.    Tlianks  for  your  caution.     But 

being  also  forlunatt:  enough  to  have  a  multitude 

of  good  laws,  my  wish  is,  to  give  to  those  good 

Jaws  the  highest  degree  of  efficiency  they  are 

susceptible  of.     The  effect  of  this  exclusionary 

which  you  are  so  anxious  to  preserve,  i& 

ciog  your  own  account  of  it)  to  weaken  the 

efficacy  of  whatever  laws,  good  as  well  as  bad, 

it  is  applied  to.     Taken  in  its  natural  state, 

and  unless  subject  to  limitations  to  which  you 

do  not  propose  to  subject  it,  it  applies  to  all 

^wa,  and  weakens  the  efficacy  of  all :  it  is  for 
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this  reason  1  mean  that  it  should  no  longer 
have  any  application  to  aiiy  of  the  good  ones; 
and  it  is  in  that  view  that  1  nu>an  to  abolish  it 
altogether.  As  to  the  bad  laws.  1  shall  nut 
content  myselT  with  wcakcninp  ihuir  cfficacv  ; 
convince  me  o(  their  badness,  and  I  shall 
abolish  them. 

Monitor.  But,  among  those  laws  which  in 
your  judgment  are  bad  ones,  and  which  ac- 
cordingly you  propose  to  yourself  to  abolish,  M 
may  not  there  be  some,  which,  regard  being 
had  to  the  affections  and  prejudice's  of  the 
people,  it  would  appear  to  you  not  advisable 
to  abolish  ? 

Legislator.  I  should  be  sorry  to  find  any 
such :  but  if  such  there  be,  there  are  several 
courses,  any  or  all  of  which  I  should  prefer  to 
the  giving  up  the  benetit  of  the  increase  which 
the  abolition  of  the  rule  would  give  to  the  force 
of  such  of  the  laws  as  to  nic  seem  good  ones. 

1 .  I  would  cause  to  be  laid  before  tJ]e  people 
the  reasons  by  which  my  disapprobation  of  such 
laws  as  to  me  seem  bad  ones  was  produced. 
Having  operated  upon  my  mind,  probably 
enough  they  may  operate  on  other  minds ; 
especially  a£  coming  from  a  station  from 
whence,  if  tolerably  well  dealt  with,  men  are 
apt  enough  to  take  their  opinions  as  well  a* 
their  laws.  And,  moreover,  should  it  so  hap- 
pen, that,  by  my  reasons  thus  made  known, 
any  others  should  be  brought  forth  that  in  mv 
maturer  judgment  should  prove  preponderant 
over  mine,  I  propose  to  myself  to  take  the 
opposite  course;  viz.  to  g<i  over  to  the  side  of 
the  people,  instead  of  their  coming  over  to  mine. 

2.  In  the  mean  time,  if  I  despaired  of  being 
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able  eillier  to  bring  over  the  peo{>le  to  ray 
opiutuu,  or  to  carry  over  mine  to  theirs.  I 
could,  if  I  thought  it  worth  while,  leave  the 
debiUiative  rule  to  apply  itself  to  the  particu- 
lar laws  thus  appearing  to  me  to  be  bad  ones. 
Leaving  these  laws  in  that  state  and  degree  in 
which  I  found  them,  the  people  would  have  no 
reason  to  complain  of  me ;  and,  barring  the 
operation  of  the  rule  in  debilitation  of  my  good 
laws,  I  should  give  to  them  all  the  operative 
force  which  it  is  desirable  that  good  laws 
should  possess. 

In  the  case  where  the  evidence  in  question 
is  of  the  self- regarding,   the   aelf^criminating 
kind  :  if  testimony  extracted  from  a  man's  own 
Ups  were  attended  witlt  any  the  smalleRt  degree 
01  probability  of  unjust  sutlering  on  his  part. 
Over  and  above  that  which  results  from  testi- 
raonv  extracted  from  an  extraneous  and  indif- 
ferent witness,  there  would  then  (on  the  ground 
of  danger  of  deception  and  conse<)uent  mis- 
deciNion)  be,  in  point  of  reasun,  a  ground,  not 
for  exclusion  indeed,  but,  however,  for  suspi- 
cion and  caution  more  than  ordinary  on  the 
part  of  the  judge.     Rut  who  does  not  see  that 
*hc  supposition  thus  brought  to  view  for  the 
pirpose  of  illustration  and  argument,  is  a  siip- 
jwsition  which  holds  good,  not  in  the  present 
<:.TUse.  but  in  the  cajie  directly  opposite,  viz,  that 
"self-serving  testimony?  with  only  this  differ- 
ence, that,  whereas  in  that  case  tiieie  is  only 
E^  chance  of  the  exi.<itence  of  falsehood  on  that 
tide,  there  tm  a  certainty  of  the  non-existence 
»f  it  in  the  present  case.     It  is  not  every  man 
%.liai  will  swer\-e  from  tJie  truth  for  bis  own 
^.dvantage  :  a  man  of  entire  probity  will  not,  to 
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the  value  of  a  hair's  breadth.  But  there  is  noti 
that  man  breathing,  who,  being  in  his  rig'ht* 
mind,  and  hiK  own  interest  alone  at  stake,  even 
will  knowingly  sweire  from  ihe  line  of  truth* 
to  his  own  disadvantage. 

There  is  but  one  sort  of  evidence  which^ 
practically  speaking,  is  free  from  all  danger  o^* 
producing  deception  by  mendacity ;  and  this  isf 
the  sort  of  evidence  upon  which  an  exclusion^ 
has  been  put  by  English  lawyers.  a 

Two  men  have  each  committed  an  oflence;! 
or  done,  each  of  them,  an  improper  act  o(> 
any  other  description :  an  act  which  in  both 
cases  is  improper  in  the  same  degree  and  the* 
same  way.  In  the  instance  of  one  of  them,  it* 
HO  hap[)cns  that  the  act  can  be  proved  against' 
him  without  resorting  to  his  own  testimony  :  ia> 
tho  other  instance,  so  it  happens,  that,  though 
with  the  help  of  his  own  testimony  it  would  be^ 
proved  upon  him,  yet  witliout  that  help  it> 
cannot.  Is  there  any  earthly  reason  why  tho' 
lot  of  one  of  these  men  should  be  better  thaii 
that  of  the  other?  why  his  suftering  should  be 
in  the  smallest  degree  less '{  Yet,  under  then 
exclusionary  rule,  one  of  them  suffers  not; 
merely  less  than  the  other,  but  absoiateljT 
nothing;  while  his  not  more  guilty  fellow 
suffers  the  full  rigour  of  the  law. 

CrosK  and  [hIc  (whether  antecedently  or  sub- 
sequently to  conviction)  would  not,  by  man  iai 
general,  would  not  certainly  by  Eni^ish  law- 
yers, be  regarded  as  a  just  and  proper  method  ^ 
of  determining,  amongst  two  or  more  caualty* 
guilty,  which  should  and  which  sbonla  noti 
suffer.  Cross  and  pile,  when  called  in  by  the" 
common  sense  of  jurj-men  for  their  relief  in  a' 
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situation  of  honest  doubt,  has  been  reprobated 
with  indignation  by  their  learned  and  official 
directors.     But,  in  the  case  here  in  question, 
acquittal  by  cross  and  pile  would  be  a  signal 
improvement,  if  substituted  to  acquittal  by  the 
force  and  virtue  of  this  exclusionary  rule.     In 
cross  and  pile,  the  naturally-sagacious  or  learn- 
edly-in.structed  knave  would  not  behold  any 
means  of  safety  more  open  to  himself  than  to 
hi."*  less  instructed  fellows :   whereas,  it  is  the 
nature  of  the  excUi.sionary  rule  to  o[}erate  as  a 
license  for   delinquency   to   all  those   whose 
astuteness,  secondeil  by  ordinary  good  fortune, 
enables  them  to  take  advantage  of  it.     Who 
ftliall  count  the  multitudes  that  day  after  day 
have  been  acting  under  this  license  1    For  it  is 
among  the  properties  of  this  invitation  to  guilt, 
that  those  who  act  under  it  with  most  felicity 
and  success  are  those  who  enjoy  the  ulterior 
advantage  of  not  being  known  to  have  acted 
under  it. 

That,  under  the  protection  of  this  license, 
e  impunity  of  the  wicked  may  be  as  com- 
Jete,  9^^  the  encouragement  to  wickedness  as 
'inviting,  as  possible;  malefactors  and  lawyers 
have  joined  in  another  practice.  Under  cir- 
cumstances of  notorious  delinquency,  liberated 
iu  virtue  of  this  or  any  other  incident  foreign 
to  the  merits,  malefactors  may  be  seen  every 
\vhere  holding  their  heads  high,  and  (as  often 
as  occasion  presents  itself)  assuming  the  port 
&iid  language  of  injured  innocence.  Accord- 
ingly, when  a  delinquent  has  been  thus  fortu- 
nate, to  speak  of  him  in  the  character  of  a 
delinquent  is  an  offence  punished,  and  with 
equal  rigour,  as  if  the  object  of  the  imputation 


^ 


202  KXCLl'ftlOM.  (HottK  a. 

had  been  a  character  of  the  purest  innoceace. 
Id  a  place  where  (happily  for  the  existence  of 
society)  the  offcnsiveness  of  unwelcome  tnith 
to  the  feelings  of  evil-doers  docs  not  enable 
them  to  transfer  upon  their  censors  the  punish- 
ment due  lo  themselves,  what  a  clamour  was 
once  raised  by  the  appellation  of  acquitted 
felons.'  As  if  an  acquitted  felon  was  a  sort  of 
animal  no  more  capable  of  hnding;  itself  in 
existence  on  English  ground,  than  a  spider  was 
su]>{)osed  to  be  in  Ireland.  All  this  while, 
under  the  genial  influence  of  this  and  so  many 
other  rules  so  ingeniously  and  successfully 
directed  to  this  end,  acquitted  felons  and  ac- 
quitted malefactors  of  all  sorts  and  sizes  are  as 
much  at  home  in  the  British  Isles,  as  venomous 
serpents  in  Guiana,  or  crocodiles  in  the  Nile.  , 
In  a  relaxed  constitution  of  the  body  politic,  I 
acquitted  and  unprosecuted  malefactors  of  all 
kinds  are  no  Ic&s  congenial  to  that  artihcia) 
body,  than,  in  a  constitution  of  the  same  cha-  I 
racter,  tlic  t%-nia,  the  lumbrlcus,  and  the  aKca- 
ris,  are  to  the  natural  body.  In  one  particular, 
the  parallel  discovers  au  unhappy  failure.  In 
the  natural  body,  it  is  not  in  the  power,  and  as 
little  (let  us  hope)  in  the  wish,  of  the  licensed 
practitioner,  to  propagate  the  breed  of  the 
vermin  to  the  plague  of  which  it  is  exposed: 
M'hcreas,  i[i  the  political  body,  by  the  instru- 
ments which  there  has  been  such  frequent 
occasion  to  bring  to  view,  we  have  been  seeing 
the  hand  of  the  practitioner  occupied,  with  un- 
wearied perseverance,  in  sowing  the  seeds  of 
wickedness  in  every  imaginable  shape. 
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CHAPTER  II. 

ENUMERATION  OF  TUE  SORTS  OF  EVIDENCE 
IMIMIOPERLV  EXCLUDED  ON  TKrS  GROUND 
BV    t:NOI.tSII    LAW. 
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Vakious  are  the  points  of  view  in  which  the 
vexation,  that  in  this  case  appears  to  have  been 
lakvn  for  the  ^ound  of  thu  i-xcliision,  has  been 
contemplated:  various  the  correspondent  modi- 
fications ol' which  the  evidence,  regarded  as  the 
cause  of  such  vexation,  has  been  considered  as 
Husceplible;  and  the  currcspondent  specific 
deaonainations  that  either  have  be>en,  or  (to 
cxpresii  those  several  points  of  view,  and  the 
consequent  arrangements  they  have  given  birth 
lo)  require  to  be,  respectively  affixed  to  those 
modifications.  Numerous  are  even  the  sources 
from  whence  those  modifications  have  bi:en 
derived. 

1.  The  nature  of  the  consequences  of  the 
evidence  in  respect  of  good  and  evil.  Hence 
the  distinction, — evidence  of  a  nature  to  serve, 
evidence  of  a  nature  to  disserve. 

2.  The  identity  or  diversity  of  the  person 
fielding  the  evidence,  and  the  person  alt'eeted 
l)y  the  consequence  of  it.  Hence  the  modifica- 
liotiH  expressed  or  expressible  by  the  appclla- 
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lives  self-serving ,  and  self -disserving,  or  setf- 
prQudicing* 

3.  His  station  in  the  cause :  whether  that  of 
a  party  or  an  extraneous  witness.  No  appella- 
tives deduced  from  this  circumstance ;  out,  in 
res{)ect  of  the  legal  arrangements,  much  im- 
portance given  to  it. 

4.  Nature  and  denomination  of  the  suit,  on 
the  occasion  of  which  the  evidence  is  proposed 
to  be  delivered;  viz.  criminal,  or  non-criminal 
(commonly  called  civil). 

5.  Nature  of  the  evil  constituting  the  vexa- 
tion ;  viz.  the  evil  or  disservice  produced  by 
the  disclosure.  From  this  source,  and  the 
second  and  fourth  taken  together,  come  the 
modifications  expressible  by  the  several  appel- 
latives self -criminal  ive  or  self-inmlpalive,  stlf- 
tlisgracing,  self -discrediting,  or  simply  selfoitera- 
tive  (as  where  blame  is  out  of  the  question). 

G.  The  nature  of  the  affection  which  is  the 
seat  of  tlic  vexation;  viz.  whether  self- regarding 
or  svmpathetic. 

\('heru  one  person  (a  trustee)  stands  charged 
with  the  interests  of  another  {siJidei-commiUee  or 
cestui/ ^ue  tnist)  as  in  the  case  of  guardian  and 
ward,  iuctur  or  agent  and  principal,  lawyer  and 
client  (especially  where  the  existence  of  the 
relation  is  voluntary  on  the  part  of  the  trustee), 
an  affection  of  sympathy,  of  which  the  ftdei- 
committee  is  the  object,  may  naturally  enough 
be   supposed   to   exist  in   the  bosom  of  the 

•  Under  the  mutual  uppellolive  self-rf^ardiug,  both  sclf- 
lenriB^ond  srlMisaemnK  are  compriiieil.  Seir-oening  trvi- 
dcDce  belong)  dm  to  the  prcseut  parpoK. 
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inistee.     Tbiti  being  a«sumcd.  a  consequeDce 
is,  thai  where,  from  the  evidence  delivereii  by 
tbc  trustcv.  a  vexatiun  or  prejudice  uf  the  self- 
regarding  kind  may  be  expected  to  belall  the 
fidci-commiltfu,    n    )ir<i|>ortiunablc   (hciwKuever 
■bort  ol'  equal)    vexaliun    of  the   symiatbetic 
kind  may.  in  liku  maimer,  be  expected  to  lind 
its  way  from  the  same  source  into  the  breaKl  of 
the  trustee.     To  this  head  may  Ik;  TL-fcrrL-d  the 
most  plausible  reaiton  that  has  been  found  for 
the  exclusiuii  that   has  been  put  upon  wiiat, 
takinir  the  only  appellative  in  use,  and  wluch 
is  of  the  dyslogistic,  or  vituperative  ca>it,  may  be 
called  iruat-break'mg or  tnut-httntiiui^  evidence. 
Where,  a  number  of  iudividual»  living  luge- 
tber  in  the  char;u:tor  of  membcn  of  the  Hame 
fiunily  (as  is  the  case  with  husband  and  wife,  ■ 
pRretU  and  child),  evidence  ddivirred  by  wie 
member  would  be    a    cause    of  vexatioa    to 
another ;    vexation   in    a   mixed    mass,    partly 
atym pathetic.  |iartly  self-re^rding,  is  lianlo  to 
filKi  its  way  into  the  boKums  of  thes«  several 
members  from  that  source.     In  this  vexation 
we  »ec  the  most  plausible  reason  that  has  been 
found  for  the  vxcluKinn  that  has  been  put  upon 
some  of  the  modifications,  and  sonic  only,  itf 
that  which  may  l>e  IvrrnKti /amUi/'pea<x-€lisiurb- 
ing  or /(imilii-diMtirhinii  evidence. 

When  the  cH'ect  of  a  lot  of  self-criminative 
evidence  has  been  to  produce  the  conviction  of 
liim  by  whom  it  has  been  delivered,  it  is  capable 
of  receiving  the  appellation  of  jc(f 'Convicting  evi- 
deoce.  But,  forasmuch  as,  antecedently  to  coo- 
■viction.  this  effccl,  not  havine  as  vet  taken  place, 
cran  only  be  matter  of  expectation  and  conjec- 
ture, the  apjwllntion  could  not,  without  impro* 
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priety.  be  applied  to  self-criminative  evidence 
at  any  such  antecedent  point  of  time. 

Laying  together  the  modifications  deduced 
from  the  several  sources  above  mentioned,  we 
shall  find  six  species,  each  presenting  itself 
as  entitled,  on  some  account  or  another,  to  a 
separate  consideration.     These  are, 

1.  Self-criminative,  reaching  beyond  self- 
one  rati  ve. 

2.  Self-oneratlve,  and  self-criminative  not 
reaching  beyond  it. 

3.  Self-disgracing. 

4.  Sclf-discreditiug. 

5.  Trust-prejudicing. 

6.  Family-peace-disturbing.  _ 
The  effect  of  the  testimony  will  be  in  some 

respects  different,  and  the  reasons  for  and 
against  the  admission  of  it  stand  upon  a  cor- 
respondently  different  footing,  according  as  the 
station  which  the  proposed  deponent  occupies 
'in  tlic  cause  is  that  of  a  party,  or  that  of  an 
extraneous  witness.  We  will  consider  him 
successively  in  both  these  stations :  as  a  party, 
in  the  ensuing  Part ;  as  an  extraneous  witness 
only,  in  the  present. 
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IMPROPRIETT  OF  THE  F.XCL(;SIOX  PUT  UPON 
8Et.F-DISSF.RVlNG  EVIDENCE.  BY  ENGMSII 
LAV. 


Sect.  1. —  Uks  of  setf-diaservlng  evidence,  mid 
miitchiefx  n'sulting  from  its  exclusion. 

Th  e  funtlamcntal  rute  on  thiit  subject  is 
geuerally  given  in  Latin.  Nemo  tenetur  stipsum 
accusarc:  no  man  m  Iwiiiul  lo  accuse  himself. 
Taken  by  it&elf,  the  proposition,  as  thus  de- 
lirered,  having  its  source  rather  in  the  atiectiona 
than  in  the  understanding,  has  more  of  rhetoric 
in  it  tlian  of  i<>(;ic,  and  presents  no  clear  idea 
until  it  be  translated  into  more  simple  lan- 
guage. The  part  of  an  accuser  is  one  part ; 
that  of  a  witness  is  another.  The  part  of  the 
accuser  is  that  of  the  plaintifiT,  of  which  that  of 
the  prosecutor  and  that  of  the  informer  are 
modificaiiuns :  these  being  names  that  are 
given  in  different  cases  to  the  plaintitf.  ac< 
cording  to  the  nature  of  the  cause.  By  "  no 
"  man  shall  be  fmiind  to  do  so  and  so,"  is 
meant,  no  man  shall  be  liable  to  be  punished 
for  not  doing  so  and  so.  Of  the  propa^ition, 
"  no  maji  is  bound  to  accuse  himself,"  the 
literal  meaning,  reduced  to  clear  and  unambt- 
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guoiis  language,  is,  no  man  shall  be  liable  to  be 

[lunished  for  not  instituting  a  penal  suit  against 
limself;  lor  not  preferring  a  bill  of  indictment 
against  himself,  or  lodging  an  information 
against  himself;  or  not  bringing  a  penal  ac- 
tion against  himself,  or  preferring  an  appeal 
against  himself,  as  the  case  may  be. 

In  plain  English,  the  maxim  is  neither  more 
nor  less  than  so  much  nonsense.  To  find  an 
intelligible  meaning  for  it,  we  must  have  rer 
course  to  practice :  we  must  shut  up  our  law- 
books, and  observe  what  passes  before  our 
eyes.  We  then  find  that  the  question  is.  not 
whether  a  man  shall  be  bound  to  commence  a 
suit  agaipst  himself;  nor  yet  whether,  without 
being  called,  (the  suit  being  commenced  by  any 
other  person),  he  shall  be  bound  to  conic  and 
give  evidence  against  himself:  but  whether, 
being  called,  and  qucstiouK  being  put  to  tiiiii,  1 
he  shall  be  bound  to  make  answer  to  such  " 
questions. 

The  substitution  is  not  a  mere  impropriety, 
but  a  sophism,  a  fraud.  A  law  which  slionld 
sayto  a  man, — Whenever  it  happens  to  you  to 
commit  a  crime,  come  and  accuse  yourself, 
come  and  give  information  again-st  yourself.— 
would,  on  the  face  of  it,  be  an  absurd  one.  The 
object  of  the  sophism  is  to  cause  it  to  he  be- 
lieved, tliat,  in  the  liberty  of  propounding  to  a 
■mm  under  accusation  or  Ruspicion  of  a  crime, 
queslions,  the  object  of  winch  is  to  discover 
whether  he  is  guilty  or  no,  this  wrt  of  absurdity 
M  involved.  But,  that  no  such  absurdity  is  ia- 
volved  in  that  liberty,  is  what  every  body  will 
ate,  to  whom  it  is  not  more  agreeable  to  shut 
lit!)  eves. 
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Observe,  too,  what  in  this  case  is  the  import 
attached  to  the  terms  expressive  uf  ohiigatioii ; 
bound,  forced,  compelled.  Observe  what  is  the 
nature  of  the  compulsive  force. 

Obligation  to  sjieah  is  not  here  io  question. 
Id  the  catif  ^vhere  the  pcual  process  is  of  the 
acute  kind,  punishment  directed  to  tliis  object 
is  what  has  been  commonly  cxprcsKcd  in 
French  by  the  word  question;  in  Knglish,  by 
the  word  torture. 

Obiitiation.  on  the  part  of  the  defendant, 
there  is  in  fact  io  this  case  none.  What  it 
imp<irt!t  is  mere  jHTinhflim :  permission  to  the 
tdverse  party  (the  plaintiti),  and  to  tlie  judge, 
one  or  both,  to  put  questions  to  the  defendant; 
for  the  sake  of  tne  faculty  which  thence  results 
to  the  judgf,  of  uutiiijj  the  answers  or  the  si- 
lence (whichever  is  the  result),  and  drawing 
Lli  inferriicc  from  tlicra. 

From  the  faculty  of  putting  these  questions, 

what  is  it  that  the  defendant  has  to  fear?     It 

tin  this :  From  the  known  principles  of  human 

lature,  accurding  to   a   course  of  obscrvatiun 

iion  to   all   mankind,  —  according   to   the 

suit  of  a  Net  of  observations,  which   it  can 
^•carce  happen  to  a  man   to  have  arrived    at 
man's  estate  without  having  had  frequent  occa- 
sion to  make, —  Iwtween  delinquency  on  the 
one  hand,  and  silence  under  inquiry  on  the 
[«tfaer,  there  is  a  manifest  connexion ;  a  con- 
too  natural   not    to   be   constant   and 
janiblc. 

le  delusive  language  in  which  interested 
artifice  has  drcs.s(id  out  the  exclusionar)'  rule 
\>taia  thus  stript  off,  let  us  now  take  a  more 
detailed  observation  of  the  mischiefs  flowing 
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from  it.  These  mischiefs  will  correspond  to 
the  uses  of  the  species  of  evidence  thus  marked 
out  for  exclusion :  i.  e.  to  the  occasioos  on 
which,  and  purposes  for  which,  the  demand 
for  it  is  liable  to  present  itself. 

1.  In  the  tirst  place,  in  so  far  as  it  is  to  be 
had,  it  has  already  been  stated  as  being  {not 
only  upon  the  face  of  it,  but  by  the  confessiun 
of  those  who,  notwithstanding,  have  been  in 
the  habit  of  excluding'  it)  the  very  best  possible 
sort  of  evidence :  the  evidence  the  most  com- 
pletely satisfactory:  evidence,  in  a  word,  so 
completely,  and  even  exclusively,  satisfactorj', 
that,  according  to  the  Roman  system,  after  the 
delivery  of  such  evidence  as  under  English  law 
is  deemed  conclusive  even  where  the  pimish- 
ineiit  is  at  the  highest  pitch,  the  mass  of  evi- 
dence is  regarded  as  deficient  without  evidence 
of  this  kind;  and  the  doficicncy  as  bcin({  so 
important,  that  torture  (howsoever  ill  em- 
ployed) has,  under  the  dominion  of  that  juris- 
prudence, been  every  where  employed  for  the 
filling  it  up. 

First  use  of  self-disserving  evidence, — aug- 
menting the  security  against  niisdecision  and 
failure  of  justice,  by  furnishing  the  must  tni.<;t- 
worthy  and  satisfactory  ground  of  decision;  the 
best  security  against  failure  of  justice,  or  mis- 
decision,  for  want  of  evidence,  viz,  evidence  of 
the  best,  most  trustworthy,  most  satisfactory 
kind.  Ilabts  coii/ite/itcm  reum.  says  the  Roman 
orator:  as  much  as  to  say.  Having  this,  what 
more  can  you  desire  ? 

2.  This" is  not  all.  Under  the  distress  pro- 
duced by  the  exclusion  put  upon  the  best  evi- 
dence, recourse  has  hecn  had  (through  a  sense 
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of  necessity,   and    that   the  wound   given    to 
justice  might  not  be  past  endurance)  to  bad 
evidence  of'  various  descriptions  :  evidence,  the 
inferiority  of  which  has,  on  other  occasions, 
and  where  (for  want  of  better)  there  has  been 
a  real  demand  for  it,  been  not  acknowledged 
merely,  but  proclaimed.     Under  this  descrip- 
tion come,  1.  The  supiwsed  confessorial  testi- 
mony of   the    party,    delivered    through   the 
medium  of  hearsay  evidence;  and.  of  course, 
(in  case   of  misconception,   designed    or   un- 
aesigned)  without  the  opportunity  of  explana- 
tion, completion,  and  correction.     2.  Written 
discourse,  supposed  to  be  in  the  handwriting 
■of  the  party,  and  supposed  to  contain  on  his 
part  a  sort  of  confessorial  testimony,  delivered 
in  the  state  in  which  it  has  been  supposed  to 
he  found,  but,  at  the  option  of  the  adverse  pos- 
sessor, complete  or  mutilated  ;    and,   at  any 
rate,   wiilmut  adequate  op{]ortunity  given  of 
explanation. 

Second  use  of  self-disserving  evidence. — 
adding  a  security  against  misdecision  and  failure 
<3f  justice,  by  adding  or  substituting  more  trust- 
'^«orthy  evidence  to  less  trustworthy.* 


*  h  i>  curious  lo  observe  ibc  desperate  shifts  lo  which 
l^^flators  are  pal,  in  order  to  counteract  the  pernicious  effect 
•  f  the  dftbilitatires  which  they  have  suffered  to  be  introduced 
tl0  the  system  of  judicial  procedure. 
In  OM  instance,  for  want  of  ihut  best  sort  of  evidence 
'liich  Iftwyera  have  tnkcn  care  to  exclude,  lawyer-led  legis- 
kVOn  hm  beeo  forced  to  content  themselves  with,  and  to 
:  down  as  cDnclusit-c,  the  very  worst  sort  of  evidence,  vie, 
mmoK  rejtort. 

Bt  ona  statute,  reputed  thieves,  hauniine  the  avenues  of 
_pl.smiiMiMs  and  so  forth,  are  made  punishDhie  so  and  so. 

n>  man  can  be  proved  a  thief,  what  matters  it  where  be 
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3.  Tlie  person  whoso  bosom  is  the  source  oi' 
self-disserviog  evidence  (the  plaintitf,  or  more 

is  fuuod  ?  If  he  cannot  be  piovetl  b  tliief  by  other  moBn*, 
bow  is  it  ihtkt  his  being  1'uuikI  in  ibe  avenue  uf  a  plnyhoutc  i» 
to  prove  him  so,  or  no  much  ag  contribute  any  thing  tn  (ite 
prwing  him  so*  Not  to  spenk  of  pns«D-ngcrs, — amonrol)  this 
persons  who,  fnria  the  building  of  a  playhouse  to  the  burning 
of  it,  ever  «iit«rcd  into  a  plajhou«,  hiis  there  ever  been 
a  aingle  pcrwn  who  was  not  fouud  in  one  of  the  avcnuo  to 
the  playhouse? 

A  rcpiitcfl  ihicf  ?  repnted  such  by  whom  ?  By  th«  ihief- 
taker«.  A  reputed  ihief  is  n  man  who  is  heheied  to  be  tuch, 
by  ■ome  person  who  is,  or  prol'eues  to  bu,  ocqttaititMl  with 
his  habil*  of  life.  Who  is  thut  ut^rsou '.  An  acconiphce  ? 
No;  for  in  this  case  he  would  bo  able  to  spi-ak  to  sonic  indi- 
Tidual  transaction,  in  the  coune  of  whirdt  tlie  reputed  thief 
acted  as  one.  In  a  word,  and  in  experience,  it  is  never  other 
than  a  thiel'-laker. 

But  the  tliid'-Uiker,  by  what  nirims  is  it  that  he  has  come 
to  form,  concerning  the  man  in  question,  an  opinion  pro- 
nouncing him  a  thief?  By  the  word  thief  (though  not  in  all 
cauu  and  ncccsiarily,  yet  ohviotiitly  in  the  preMiit  cuae)  t 
hohUual  thnrf,  a  mail  who  is  so  by  habit,  is  implied.  To 
constitute  a  Imbil  requires  a  multitude  of  acts.  By  any  one 
single  act  is  he  ciipitble  of  being  proved  to  have  been  a  tliief 
in  BO  much  ns  a  single  instance?  If  so,  there  is  no  need  of 
.  any  such  law. 

What  ?  Cunnui  you  prove  *o  much  as  a  single  ad  ?  Then 
bow  is  it  you  can  prove  the  habit?  Cannot  you  prate  to 
much  as  an  act?  Then  how  is  it  you  can  prove  so  tnaay  a* 
(though  it  were  no  more  than)  two  such  acts  ? 

Curious  enough  must  be  the«)rt  of  tatimouy  on  wkicb  a 
man  is  convicted  under  lliit  Inw.  Into  the  compoMtion  of  it. 
no  individual  act  can  enUr:  opmum,  the  opinion  of  the  tfaief* 
laker,  is  every  thing  there  can  be  of  it.  I  know  him  to  be 
•nch :  I  know  him  to  be  generally  looked  upon  as  aui-h :  oT 
lliis  sort  is  all  there  can  be  of  it.  Against  erroneous  ot  totat- 
dacious  testimony,  the  t^ixtnd  security  is  ctOM-exambaiiop : 
crOM-exatnination,  by  which,  if  tiic  individual  fads  chareed 
*K  faUe,  true  onei  (by  their  iiicunststency  with  whicJi,  lliej 
tre  disproved)  may  be  brought  out  against  them.  In  no 
other  cnmiaal  caie  would  the  depriving  the  defendant  of  the 
Iwully  of  Cfoai-eiamiiiation  be  dceninj  endurable.     In  lliit 
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comnHMily  the  defendant,  iu  the  cause)  is  oiie 
twrson :  that  person  is  forthcoming,  ul  cuurse. 
Whatever  evidence  is  cxtractible  from  that 
source  is  extractible  on  the  spot,  and  without 
addition  to  the  cxpcusc.  Stop  up  that  source, 
whatever  evidence  you  can  hope  to  get  from 
other  sources,  if  got  at  all,  you  must  get  as  you 
can;  from,  perhaps,  a  variety  of  sources,  from 
each  at  the  end  of  aa  iodefiuite  length  of  time, 

CMC,  by  the  len  nature  of  th«  «vMence  (th&t  tt,  of  the  Aiily 
Tart  ilcjxncd  to),  the  faculty  ut'  vtuas-exuuiuiatiuQ  stuiids 
etclixlL-tl.  When,  iu  a  caio  of  this  sort,  a  luati  say»,  1 
bcltei-c  thrs  mun  to  !»  a  lUief;  should  ilie  case  be  that  he 
catertoins  no  such  belief,  hy  what  evidence  can  his  falsehood 
be  Bude  sppe«rT — Do  tou  kiiow  of  any  one  instance  in 
ubicli  the  man  acted  as  a  Ihief?  This  is  the  only  sort 
ofquettton,  which,  in  the  view  of  discrediting  (lie  declaration 
of  opitiHMi,  could  be  asked;  and  this,  by  the  supposition,  is 
one  tbiU  canoot  be  asked. 

Not  UmI  to  ike  account  of  the  exclusionary  syslem  aluiie 
u  lo  be  placed  the  oiience  conimitted  against  justice  by  the 
law  that  hat  liut  been  brought  to  view.  It  is  the  effort 
«f  neoessilT,  slniggUng  under  the  load  of  debilitalives,  by 
which,  unatf  jndge'inadc  law,  to  that  deploruble  degre«  of 
which  the  printed  accounts  are  witnesses,  the  arm  of  penal 
justice  b  enfeebled.  Capital  punishmeDl,  (bv  wliich  humane 
nsen  are  deterred  from  tcstifyinp;  again))!  crimes,  more  tliau 
«lish<mesl  men  from  committing  ihem),  this,  together  with  the 
plDCtple  of  DulUficalion,  (by  which,  on  the  ground  of  pre- 
tciMlea  errors  disoovercd  by  fer-fed  brethren,  the  power 
if  pfttdoo  IS  given  by  judges  to  lawyrni  and  their  cleiks), 
iBM,  together  with  other  causes  nf  debility,  the  eDUineralion 
«^r  which  belongs  not  to  this  purpose,  cannot  but  be  admitted 
Cor  ihetr  share. 

Bat,  indepeiidmlly  of  these  concurrent  causes,  the  xin^le 
irtne  of  the  esr1u<^inii  put  upon   f^rlf-inculpativc  evidence 
B&cn  to  ftocount  for  a   Inrgr   priipnitlon   of  that   mnss   of 
ii|Nintsh«d  deliin]umry.  by  the  ccHitcmplniinn  of  whirh  the 
i*"!:!*!*!"!*  WW  dmwn  inio  n  mnuuiv  k>  omnepoiisly  n-piig- 
«iaai  u>  justice  u  tbit  which  ha«  just  bctn  bronght  to  vhw. 
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and  under  the  pressure  of  an  indefinite  load  of 
expense.     Hence, 

Tbird  use  of  self-disserving  evidence,  saving 
of  delay,  vexation,  and  expense. 

A  striking  illustration  of  ttiis  last  use  is 
afforded  by  the  case  in  which,  for  the  convic- 
tion of  a  defendant,  it  is  necessary  that  his 
haiidwritinji  should  be  proved. 

As,  at  a  trial  at  common  law,  the  party  him- 
self (the  defeudaiit)  can  in  no  case  be  examined 
in  behalf  of  his  adversary  the  plaintiff;  the 
plaintiff,  to  prove  the  defendant's  handwriting, 
15  obliged  to  go  upon  the  hunt  for  other  wit-  fl 
nesses.  In  some  instaiiees,  a  witness  for  this 
purpose  will  be  to  be  had  without  any  addi- 
tional expense.  But  this  is  altogether  matter 
of  chance;  and  for  thi»  single  purpose  it  may  be 
necessary  to  fetch  a  witness  on  purpose,  at  any 
degree  of  inconvenience  to  the  witness,  from 
any  imaginable  distance,  and  consequently  at 
a  proportionate  expense,  Tliis  expense  rests 
ultimately  on  the  shoulders  of  the  party  who 
on  that  side  bears  the  burthen  of  costs.  If  the 
burthen  of  costs  rested  uniformly  on  the  party 
who  were  in  the  wrong,  even  in  that  case  this 
unneces.sary  expense  would  be  a  grievance:  in  h 
case  oi  jnah Jiik:i  indeed,  it  may  have  its  use  in  | 
the  character  ofa  punislnnent;  but  it  would  )m! 
a  supposition  by  much  too  favourable  to  the 
intellectual  character  of  the  law,  and  by  much 
too  injurious  to  the  moral  character  oi  the 
people,  to  suppose  this  to  be  the  more  common 
case.  Nor  yet  does  the  burthen  of  costs  rest, 
with  any  thing  like  uniformity,  upon  the  party 
who  is  in  the  wrong,  or  even  upon  the  party 
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whom  the  decision  supposes  to  be  id  the 
wrong.  So  far  from  it,  that,  to  distinguish  the 
cases  in  which  it  sliall  rest  upon  the  party  who 
U  supposed  to  be  in  the  wrong,  from  those  in 
which  it  shall  rest  upon  the  party  supposed  to 
be  in  the  right,  is  a  discussion  thai  occupies 
the  contents  of  a  reasonable  octavo  volume. 

The  expense,  which  consists  in  the  iiccuniary 
allowance  to  the  witne-ss,  added  to  that  of  the 
instrument  of  summons,  with  the  lawyer's  fees 
belonging  to  it,  appears  in  jwunds,  shillings, 
and  pence  :  but  the  delay  and  vexation,  (not  to 
spealc  of  incidental  and  casual  expenses,  which 
may  be  the  necessary  accompauiraeuts  of  the 
process  of  investigating  by  reflection  and  hunt- 
ing out  by  inquiry  a  man  s  connexions,  for  the 
purpose  of  lighting  on  some  pcraon  capable  of 
proving  his  handwriting  by  the  regular  mode  of 
prooO. — all  this  put  together  forms  a  mass  of 
inconvenience,  which,  though  it  cannot  always 
be  correctly  expressed  in  pounds,  shillings,  and 
pence,  is  neither  the  less  real  nor  the  less 
oeavy. 

When  the  sort  of  witness  in  question,  or  one 
who  is  thought  to  be  such,  or  pretends  to  be 
such,  has  been  huntc<l  out,  the  prize  may  but 
too  easily  turn  out  to  be  no  better  than  a  snare, 
and  a  source  of  miscarriage.  The  suitor  whose 
misfortune  it  is  to  stand  in  need  of  such  testi- 
mony, is  thus  rendered  dependent  upon  the 
f>Tobity  and  prudence  of  an  individual  more  or 
ess  likely  to  be  in  connexion  with  the  adver- 
sary. In  case  of  non-appearance,  the  witness 
is,  indeed,  answerable  in  damages.  Be  it  so : 
but  suppose  the  property  at  slake  an  affair  of 
thousands,   while  a   few   hundreds   or  scores 
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would  afford  the  witucss  a  suHicient  induce- 
ment to  stand  an  action  on  that  ground,  or  to 
take  himself  out  of  llie  reach  of  it '!  Suppose 
another  modification  of  fraud,  more  simple  and 
more  safe.  To  a  question  put  out  ol  court, 
"can  you  prove  such  or  such  a  man's  hand- 
writing?" the  witness,  who  in  fact  cannot, 
answers,  however,  and  purposely,  in  the  af- 
firmative. On  the  trial,  he  answers  in  the 
negative :  the  document,  a  necessary  one  (a 
note  of  hand,  nunposc).  i«  set  aside ;  and  the 
cause  is  lost,  what  punishment?  what  re- 
medy r  Perjurj',  by  the  supjiosilion,  tJiere  is 
none ;  and  for  the  falsehood  out  of  court,  there 
is  no  punishment. 

The  only  sort  of  person  to  whom  it  is  pos- 
sible (sfKaking  of  suitors)  to  profit  by  the  pre- 
tended tenderness  of  this  rule,  is  the  knavish 
and  immoral  suitor,  who,  being  in  the  wrong, 
and  knowing  himself  to  l>e  in  the  wrong,  avails 
himself  of  the  inability  of  the  adversary  to  fulfil 
the  conditions  thus  wantonly  imposed  upon  him 
by  the  law ;  avails  himself  of  (his  misfortune 
to  obtain  a  triumph  over  justice.  It  is  for  the 
purpose  of  rewarding  and  encouraging  the  ini- 
quity of  one  knave  of  this  description,  that  the 
useless  burthen  above  delineated  is  fastened 
u|>on  the  shoulders  of  |)erhaps  a  hundred 
suitors. 

On  the  supposition  of  a  perfect  calmness  as 
between  the  parlies,  seconded  by  an  uncommon 
degree  of  ititelligence  as  well  as  disinterested- 
ness on  the  i^art  of  their  agents,  possible  it  cer> 
tainly  is  for  this  source  of  delay,  vexation,  and 
expense,  to  be  nvoide<i :  mutual  and  amicable 
explanations    having   taken   place,   the    party 
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n-liose  handwriting  is  in  question  f^reea  to 
admit  it  at  the  trial.  All  this  is  a  po»!<ible 
case:  but  is  it  the  most  common  case!  Let 
experience  declare.  Not  that  so  much  as 
the  possibility  extends  beyund  lliat  class  of 
cases  which  are  ranked  under  the  head  of  civil 
cases ;  in  caaen  called  penal,  any  such  sacrifice 
to  truth  is  altogether  out  of  the  question. 

To  the  list  of  tlw  uxL-ii  rendered  tu  justice  by 
Ibis  best  of  all  evidence,  corresponds  the  list  of 
the  mischiefs  produced  by  the  exclusion  of  it : 
promoting,  in  two  distinguishable  ways,  mis- 
decision  and  failure  of  justice;  making  a  facti- 
tious addition  to  the  natural  and  necessary 
quaotitics  of  delay,  vexation,  and  expense. 

To  those  mischiefs  may  be  added  another, 
the  opposite  of  which  could  not  so  conveniently 
have  bet-n  presented  under  the  head  of  una: 
I  speak  of  the  poison  continually  infused  by 
the  exclusionary  rule  into  the  moral  branch  of 
the  public  mind. 

Hold  the  virtues  of  veracity  and  sincerity  in 
contempt  or  detestation  :  look  up  to  mendacity 
and  insincerity  as  your  strong  holds,  tho 
pledges  of  your  security.  Look  upon  the 
license  of  exercising  them  as  the  boon  for 
which  you  are  indebted  to  the  mercy  and 
lovinjf  kindness  of  the  man  of  law.  Hold  no- 
thing lor  base  and  mean,  that  promises  to  pre- 
serve you  from  the  obligation  of  rendering 
justice, — from  the  anti-rcligious  and  hell-born 
rule«,  iio  as  you  wvtild  be  done  by,  repent  attd 
Mtffcr  for  your  sins.  Hold  nothing  for  base  and 
mean, — or,  holding  your  heads  hii;h.  and  speak- 
ing in  a  ttme  of  hrmiiess  and  defiance,  main- 
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tain,  that  to  practise  whatever  is  mo«t  base  and  I 
mean  is  among  the  Englishman's  most  honour- 
ahle  privileges.  Deny  your  own  handwriting 
in  so  many  words, — or,  denying  it  in  deport-  1 
ment  as  sif^nificative  as  words,  refuse  or  forbear 
to  recognize  it:  deny  your  written  words;  and 
when  a  question  is  put  to  you  by  words 
spoken,  keep  your  lips  close,  lest  the  truth 
should  make  its  escape,  and  Justice  be  done.* 

Such  is  the  exhortation  which  the  exclusion- 
ary nilc  never  ceases  to  deliver  to  the  people. 
Such  is  the  lecture  delivered  by  the  judge,  by 
every  judge,  as  often  as  he  marks  with  his 
approbation  this  flagitious  rule. 

A  man  who.  uninvested  with  any  coercive 
power,  should,  in  the  character  of  a  moral 
instructor, — of  a  schoolmaster,  a  lecturer,  or 

•  Two  youiig  lawyers.t  members  of  a  volunteer  corps, 
liare  iiicutred  pvuultic!):  tlieir  names  stand  upon  llie  muttrr- 
lull.  Confeucd  before  a  ma^istrele.  tlie  deliiniucncv  W 
ifTOved  upon  lliem :  tli«y  are  Dc<iuitlcd  oot withstanding. 
Wbv?  Because  ttieir  signalures  cannot  at  that  moiDcnl 
or  ttme  be  urovcd.  All  this  while,  tliry  are  upon  the  *pot, 
capable  of  being  interrogaud,  bad  law  permitted:  but  it  it 
the  boast  of  Knglish  Inwycrs,  and  of  nicn  duped  and  cor- 
rupted by  Knglish  lawyers,  to  turn  aside  from  truth  thus 
discovered,  with  a  <lrgn'C  iif  ubhurrcnce  sucb  a.s  no  Uxehood 
could  provoke.  So  universal  is  the  corruption,  that  this 
subteHiier,  this  iK'gative  art  of  nicflnness,  was  thought  worth 
committing  by  these  yoimg  Inwycrs  to  save  I7t.  6d.,  but  is 
spoken  or  by  the  newspaper  rejmners  without  the  least 
(yaiplom  of  ditappml>ation.  Here  we  have  the  conupled: 
but  where  nrr  we  to  look  for  the  comiplers?  Among  ibc 
judges,  whoever  they  were,  to  whom  ihe  demon  of  chicane  it 
indebted  for  the  ntablishnient  of  this  rule. 
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a  diviDe, — stand  up  and  say  to  his  auditors, 
"  If  a  man  with  wriom  you  have  a  diH'ercnce 
happens  to  have  in  his  hands  a  letter  or  memo- 
randum of  yours  that  you  apprehend  would  make 
against  you,  deny  it,~do  not  own  it, — put  him 
to  the  proof  of  its  being  yours ;  and  if  he  is  not 
able,  triumph  over  him  as  if  he  were  in  the 
wrong;" — if  it  were  possible  that  a  man  with- 
out power  for  his  protection  should  take  upon 
bim  to  preach  such  doetrines,  he  would  be 
abhorred,  and  not  without  reason,  as  a  cor- 
rupter of  the  public  morals.  What,  then,  shall 
be  said  of  those  by  whom  such  baseness  is  not 
simply  recommended,  but  efficaciously  re- 
warded? Men  sow  vice,  and  then  complain 
of  its  abundance!  The  same  hands  which  are 
every  day  occupied  in  thus  planting  and  pro- 
pagating mendacity,  are  as  constantly  lifted 
up  against  it.  and  employed  in  punishing  it. 

The  above  is  not  the  only  mode  in  which 
this  superstition  is  a  source  of  corruption  to 
public  morals.  It  is  from  the  wanton  sacrifice 
iliuK  made  of  the  purest  evidence,  that  the  field 
of  Justice  is  regularly  inundated  by  the  foulest 
and  most  jiollutcd.  To  save  one  malefactor 
from  the  vexation  of  returning  answer  to  un* 
pleasant  questions,  the  answer  of  a  no  less 
guilty  malefactor  is  purchased  by  impunity, 
crowned  with  rich  remuneration.  Among  par- 
lakers  of  llie  same  crime,  a  gang  of  burglars, 
murderers,  or  incendiaries,  tile  crucem  pretium 
Ktleris  tutil,  hie  diadema :  and  the  order  of 
tilings  which,  among  the  corruptions  of  ancient 
nnroc,  is  painted  by  the  poet  as  the  summit  of 
injustice,  is,  in  the  eternally- vaunted   law  of 
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modern  Britain,  become  the  ordinary  course  of 
what  goes  by  the  name  of  justice. 

'I'Uus  it  is,  that,  to  the  nuiiislimeat  of  ooe 
confederate  in  a  knot  of  malefactors,  the  nou- 
rishment and  eucoura^'cniciit  of  another  is 
become  a  condition  almost  inseparable. 

And  to  this,  together  with  certain  other 
superstitions  alike  adverse  to  the  interests  of 
morality  and  justice ;  to  this  and  those  together^ 
it  is  to  be  ascribetl.  that. — whereas  in  other 
countries  the  arts  of  depredation  are  carried  on 
only  by  fits  and  Ktarts,  upon  the  spur  of  an 
occasional  temptation,  by  here  and  there  an  i 
unconnected  aud  unsupported  individual, — -in  " 
England  they  are  carried  on  professionally  and 
systematically,  by  associations  of  malefactor*, 
bound  together  in  the  ties  of  partnership,  in 
bands  now  and  then  thinned,  never  extir- 
pated, under  the  eye  and  with  the  protection 
and  encouragement  of  the  three  constituent 
branches  of  government,  the  judicial,  the  exe- 
cutive, and  the  legislative. 

Out  of  the  same  root  grows  that  system  of 
remuneration,  which  renders  it  an  act  of  im- 
providence, on  the  part  of  the  snhonlinate 
ministers  of  Justice,  to  remove  a  scholar  in 
the  school  of  depredation  before  he  has  risen  | 
to  the  head  of  it ;  to  fasten  u|>on  a  pilferer,  till 
he  hits  ripened  into  a  burglar;  to  take  at  10/. 
a  prisoner,  who  by  a  little  forbearance  might 
have  yielded  40/.;  just  as,  among  renters  of 
fish-ponds,  it  would  be  bad  husbandry  to  take 
a  pike  of  five  pound  weight  out  of  a  pond,  in 
which  he  might  have  thriven  on  to  ten  pound. 
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Sect.  tl. — Causes  of  the  enlushn  oftelf'Crimi' 
native  evidence.  I .  Interests  of  criminals  and 
other  evil-doers.     2.   Interests  of  (ateyers. 

\s  seeing  the  mischiefs  entailed  hy  this  rule 
u|>oii  the  commuuity  at  large,  we  see  its  uses 
to  criminals,  delinquents.  malAJide  defendants, 
extortiouB  and  oppressive  plaintiffs;  in  a  word, 
to  evil>doerK  of  all  sorts  and  sizcK.  Moreover, 
in  seeing  the  persons  to  whom  it  is  of  use,  the 
persons  whoKC  sinister  interests  are  served  by 
It,  we  see  the  hands  and  the  hearts  that  stand 
pledged  for  its  supi>ort. 

In  speaking  of  toe  taxes  on  justice,*  it  was 
mentioned  as  one  of  tlie  unfortunate  character- 
istics of  this  species  of  tax,  that,  though  of  all 
taxes,  actual  or  possible,  the  most  burthen- 
lome,  and  in  every  respect  the  worst,  it  was 
not  in  tlic  nature  of  it  to  find  opponents: 
because  the  body  of  litigants  (if  a  body  it 
could  he  called),  being  ever  fluctuating,  and 
essentially  Rj>lit.  was,  to  the  pur]H>se  uf  miitual 
support,  and  opposition  to  extrinsic  pressure, 
no  better  Uiaji  a  rope  of  sand :  and,  what  in 
more,  were  the  body  itself  ever  fw  well  knit 
together,  it  would  still  be  but  a  body  without 
«  head.  The  tax,  therefore,  uniting  in  itself 
these  two  unhappily-conjoined  properties,  viz. 
that  of  producing  the  greatest  possible  quantity 
of  misery  to  the  people,  and  the  least  possible 
quantity  of  opposiiiun  and  uueasincss  to  the 
nao  in  office,  the  result  was  but  too  obvious. 
Relief  was  hopeless,  unless  the  moment  (per- 
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haps  an  ideal  one)  should  ever  arrive,  that 
should  produce  a  financier  to  whom  the  most 
important  interests  of  the  people  should  be 
dearer  than  his  own  momentary  ease.* 

In  tlie  present  case,  the  tables  are  unhappily 
reversed.  Throughout  the  whole  substance  of 
the  community  extends  itself,  like  the  tienia  in 
the  natural  body,  a  cluster  of  internal  enemies, 
possessing,  amidst  whatever  other  diversity  of 
interests,  the  common  sinister  interest  urging 
thera  to  behold  their  security  in  whatever  ar- 
rangement contributes  to  weaken  the  efficiency 
of  the  law.  The  rule  in  question,  being  (as  we 
have  seen)  a  capital  article  iu  the  list  of  dcbili- 
tatives,  will  naturally  be  the  object  of  a  pro- 
portionate degree  of  attachment  lo  tUe  body 
thus  composed.  To  the  body  of  litigants, 
besides  being  divided  against  itself,  there  is 
no  head.  The  body  of  delinquents  (including 
those  who,  for  having  the  law  on  their  side,  are 
but  so  much  the  more  mischievous)  find  a  regu- 
lar and  irresistible  head  in  the  man  of  law  :  in 
him  who,  during  the  sleep  or  fascination  of  the 
legislator,  posse-sses  and  exercises  all  the  au- 
thority of  the  legislator,  though  without  tlie 
responsibility  or  the  name. 

With  all  its  blemishes,  the  aggregate  body  of 
the  taw5  having  more  in  it  of  that  matter  which  is 
I}ene6cial  to  all  men,  than  of  that  which  is  pre- 
judicial to  this  or  that  one ;  it  in  more  (it  may 
be  said)  for  the  advantage  of  the  whole  com- 
munity taken  together,  that  the  force  of  the 
aggregate  body  of  the  laws  should  be  at  its 
maximum,  than  that  it  should  stop  short  at  any 
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inferior  degree.  True ;  if  the  interest  of  all 
were  understood  by  all  to  be  exactly  as  it  ii, 
and  felt  in  proportion  as  it  is  understood.  But 
(such  is  man's  nature),  a  slight  interest  coming 
home  to  his  own  bosom,  and  presenting  itself 
in  distinct  colours,  will  act  on  him  with  greater 
force  than  a  much  stronger  one,  common  to 
himself  with  others,  and  viewed  at  an  indeter- 
minate distance.  Who8oe\'er,  on  any  special 
account  whatsoever,  regards  himself  as  obnox- 
ious to  the  adverse  pressure  of  the  laws,  will 
behold  in  the  weakness  of  the  laws,  and  in 
every  institution  that  presents  itself  as  con- 
tributing to  the  weakness  of  the  laws,  the 
means  of  safety.  The  advantage  depending  on 
the  protection  afforded  to  him  by  the  laws 
against  a  crowd  of  possibh'^  injuries  not  pre- 
senting themselves  mdividually  to  his  view, 
will,  in  Comparison  with  tliis  conspicuous  and 
distinct  advantage,  act  upon  his  mind  with 
very  inconsiderable  force.  The  smuggler,  t)ie 
official  peculator,  and  the  political  malcontent, 
would  each  of  them  find,  in  a  regulation  which 
should  cure  any  of  the  weaknesses  of  the  law, 
an  increased  security  against  whatever  mis- 
chiefs he  stands  exposed  to,  at  the  hands  of 
the  common  herd  of  malefactors :  but,  the  more 
distinct  and  nearer  the  danger  with  which  he 
might  conceive  himself  threatened  by  the  influ- 
ence of  the  same  remedy,  the  more  apt  wtmld 
the  new  security  be'  to  present  itself  as  far 
from  being  worth  to  him  the  price  which  he 
Would  have  to  pay  for  it.  Profit,  the  difierence 
Wtween  the  old  and  the  new  security  against 
depredation  at  lai^ :  toss,  to  the  smuggler,  his 
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livelihood;  to  the  peculator,  his  ill-gotteo 
gains  i  to  the  politicail  malcoutent,  the  object 
of  his  plots. 

The  auxicty  to  preserve  the  body  of  the  laws 
from  being  cleared  of  these  debilitative  poisons, 
will,  according:  to  circumstances,  display  itself 
with  particular  force,  soinelinics  in  the  inferior, 
sometimes  in  the  superior  classes.  When,  in  a 
criminal  caufic,  the  station  of  defendant  was 
occupied  by  John  Wilkes,  the  vilest  qnibbles 
that  ever  issued  from  the  lips  of  depredation 
under  the  mask  of  justice  were  revered  as 
oncles. 

in  a  mixed  constitution  like  the  British,  by 
some  odd  turn  in  the  wheel  of  fortune  it  will 
now  and  then  l)a|ipcn,  (hat,  amun;^  a  multitude 
of  secret  or  unnoticed  instances  of  oDicial  de- 
linquency, some  one  sliall  be  unfortunate 
enough  to  become  the  subject  of  prosecution. 
On  such  an  occasion,  that  the  dofenduut  (how 
clear  soever  his  guilt)  should  find  one  at  least 
of  two  parties  zealous  in  his  support,  is  a  matter 
of  course.  Here,  then,  the  debilitative  poisons 
above  spoken  of  become  the  object  of  eulogy 
and  attachment  in  the  highest  circles.  If  those 
that  ha%-e  been  compounded  for  [tast  exigencies 
present  themselves  as  suHicieiil  for  the  present 
turn,  they  are  made  the  most  of,  and  no  others 
looked  for;  if,  iu  the  p/tarmacopttia  politica,  no 
remedies  of  this  class,  as  yet  upon  the  list,  pro- 
mise to  come  up  to  the  purpose,  others  must  bo 
made  up:  invcniam  aut /aciaai ;  such  is  tlie  alter- 
native. 

A  revolution  in  administration,  it  may  be 
said,  oilers  a  chance   for  justice:    since,    by 
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motives  congenial  to  those  by  which  one  party 
stands  engaged  tu  undermine,  an  opposite  party 
(and  that,  fur  the  moment  at  least,  the  .stronger) 
elands  engaged  to  defcud.  the  foundations  of 
justice.  But,  unlbrtunately,  the  incentives 
which  animate  the  assailants  are  apt  to  be 
neither  so  universal,  nor  so  strong  in  their  ope- 
ration, as  those  which  animate  the  defeudants : 
for,  at  the  bottom  of  this  momentary  interest, 
thus  salutary  to  justice,  there  exists  a  common 
interest  (and  that  a  paramount  one),  by  which 
transgressors  of  all  parties  are  linked  together 
in  an  interest  <>p|Hisite  to  the  interests  of  justice. 
It  is  to  the  advantage  of  all  men  who  partake, 
or  hope  to  partake,  in  the  sweets  of  administra- 
tive power,  that  the  laws  by  which  they,  and 
men  in  their  sphere,  have  made  a  show  of  bind- 
ing themselves,  should,  in  every  thing  but  shew, 
be  as  near  as  possible  to  a  dead  letter. 

If,  under  such  a  constitution,  it  should  at  any 
time  happen,  that  of  the  two  contending  par- 
lies each  should  contain  a  dehnquent  whose 
delinquency  had  been  flagrant  enough  to  attract 
public  notice ;  it  may  be  imagined  how  gene- 
rally dear  to  all  public  men  every  institution 
would  be,  that  was  seen  to  act  as  a  sedative 
upon  the  force  of  justice, —  how  strong  and 
general  an  aversion  would  await  any  remedy 
that  promised  (shall  we  say,  or  thnalaiedf)  to 
render  to  the  arm  of  justice  its  due  tone. 

Under  such  a  constitution,  a  natural,  not  to 
say  a  necessary,  consequence,  is,  that  the 
course  of  nroceclure,  so  long  as  it  has  juris- 
prudential law  for  its  guide,  should  swarra  with 
niles,  which,  without  contributing  in  any  degree 
to  the  ]>rotection  of  innocence,  should,  by  die 
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protection  they  liold  out,  afford  in  a  variety  of 
ways  an  efficient  encouragement  to  delinquency 
and  injustice.  Of  the  rules  thus  made,  made 
especially  on  that  level,  to  be  assured  of  their 
being  directed  to  ends  other  tlian  the  end  of 
justice,  a  man  needs  no  more  than  to  observe 
the  place  iti  which,  in  conjunction  with  the 
occasion  on  which,  they  are  made.  The  occa- 
sions on  which  they  are  made  arc  nniformlv  of 
the  number  of  those  in  which,  men'.s  individual 
interests  being  at  stake,  and  their  affections 
heated,  they  tind  themselves,  while  in  the 
state  of  parties,  called  U]ion  to  make  laws  for 
the  guidance  of  their  own  conduct  in  the  cha- 
racter of  judges. 

The  same  minds,  whose  partialities,  excited 
by  the  incidents  of  the  moment,  render  them  no 
less  unfit  than  the  grossest  corruption  would 
do,  to  act  with  the  authority  of  a  legislator  in 
the  station  of  a  judge, — these  same  minds, 
when  free  from  the  disturbance  produced  by 
the  sinister  interest  of  the  moment,  may,  with- 
out any  departure  from  the  rules  of  moral  pro- 
bability, be  expected  to  join  with  fidelity  and 
concord  in  the  pursuit  ol  that  general  interest 
by  which  the  line  of  public  duty  is  prescribed. 

Witness  the  Grenville  Act:  ro  fair  and  effi- 
cient a  step  in  the  improvement  of  that  political 
constitution,  the  praises  of  whose  excellence 
are  so  generally  excessive,  and  beyond,  to  the 
most  exorbitant  extent,  its  merits;  but  of  which 
this  may  with  justice  be  said,  and  of  much  im- 
portance it  is  to  be  deemed  that  it  can  so  with 
justice  be  said ;  the  British  constitution  forms 
a  basis  for  building  those  improvements  which 
would  terminate  in  a  perfect  government, —  a 
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basis  the  firmest  by  far  that  ever  was  presented 
by  any  government  that  had  existence  upon 
earth. 

In  seeing  the  litres  of  the  exclusionary  rule  to 
malefactors  aiid  evil-doers  of  all  descriptions, 
we  have  seen  its  uses  to  the  man  of  law. 

Whatsoever  is  seen  to  diminish  the  security 
against  mindecision  and  failure  of  justice,  and 
thence  whatsoever  is  really  productive  of  that 
effect,  is  subservient  to  tiie  interest  of  the  man 
of  law.  Id  the  niiuds  of  trans^ressortt  and  mata 
fide  suitors,  it  helps  to  fortify  the  opinion,  that 
DO  cause  whatsoever,  no  cause,  however  bad, 
ought  to  be  given  up  as  des|)erate.  Subse- 
quently to  transgression,  in  the  minds  of  those 
who  have  already  transgressed,  it  operates  as  a 
prcmiuni  for  dishonest  defence  or  dishonest 
demand,  as  the  case  may  be :  antecedently  to 
transgression,  on  all  minds  exposed  to  tempt- 
ation (that  is,  in  a  word,  on  all  minds)  it 
operates  as  a  premium  for  transgression,  for 
iDJustice,  in  every  shape. 

The  vexation,  expense,  and  delay,  so  fre- 
quently attached  to  the  production  of  the  infe- 
rior evidence  resorted  to  on  the  exclusion  of 
the  most  satisfactory  species  of  evidence,  have 
just  been  brought  to  view.  On  this  occasion 
as  on  all  others,  lawyer's  profit  being  both 
cause  and  cH'ect  of  that  triple-headed  mischief, 
the  use  which  the  exclusionary  rule  is  of  to  the 
man  of  law  is  self-evident. 

By  the  vexation,  ex[jense,  and  delay,  it  adds 
to  the  t|uantiiy  of  lawyer's  profit  in  each  cause 
separately  taken :  by  the  chance  it  affords  of 
misdecision  or  failure  of  justice  for  want  of  the 
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excluded  evidence^  it  adds  to  the  encourage- 
ment given  for  dishonest  defences  and  demands, 
and  thence  to  the  number  of"  tlic  individual 
sources  from  which  that  pernicious  profit  may 
come  to  be  derived. 

Meantime,  although  to  lawyercraft,  aod  the 
benefit  derived  from  this  rule  by  Judge  and  Co., 
the  principal  share  in  Ihe  establishment  of  it  may 
be  to  be  ascribed ;  what  cannot  but  be  admitted, 
is,  that,  to  the  production  of  this  effect,  circum- 
stances of  a  different  and  more  laudable  com- 
plexion would  probably  be  found  to  have  been 
not  altogether  without  their  influence,  in  the 
character  of  co-operating  causes.  1.  Tyranny 
of  the  times ;  anxiety,  and  (on  the  ground  of 
public  utility)  real  need,  of  saving,  at  any  price, 
the  precious  few  who  were  at  the  same  time 
able  and  willing  to  stand  in  the  gap.  2.  Mul- 
titude and  extent  of  liad  laws,  the  result  either 
of  improbity  or  folly.  3.  Savagcness  of  the 
people  in  general,  and  of  the  fraternity  of  law- 
yers in  particular;  propensity  on  their  part  to 
fasten  upon  an  innocent  man,  and  (especially  if, 
on  any  irarticular  account,  whether  political  or 

ftersonal,  obmixiousj  to  treat  him  as,  vinder  the 
a«b  of  cross-examination,  by  hireling  advocates, 
under  the  eye  of  careless  or  approving  and  abet- 
ting judges,  men  are  but  too  frequently  treate<l 
in  the  character  of  extranwms  witnesses :  to 
fasten  upon  him,  and,  by  intimidation  and 
misrepresentation,  to  wring  out  of  venial  in- 
firmity the  appearance  of  criminality,  some- 
times even  the  appearance  and  colour  of  delin- 
quency out  of  the  purest  innocence. 
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Sect.  III. — Pretences  for  the  e.rc/umn. 

1.  At  the  head  of  every  tiling  which,  with 
^r  without  the  name  of  a  reason,  has  been 
advanced,  or  is  capable  of  bfing  advanced,  in 
the  view  of  securing  the  attachment  of  the 
people  to  the  exclusionary  rule,  let  us  place 
the  old  sophism,  the  well-worn  artifice,  some- 
times called  pvt'Uiopriiicipii,  and  which  consi.sls 
in  the  assumption  of  the  projiriety  of  the  rule, 
as  a  proposition  too  plainly  true  to  admit  of 
dispute. 

In  the  mind.H  of  some  men,  (not  to  say  the 
hulk  of  men),  if  you  set  about  proviuff  the 
truth  of  a  |>n)po8ilion,  yon  rather  weaken  than 
strengthen  their  persuasion  of  it.  Assume  the 
truth  of  it,  and  build  upon  it  as  if  indisputable, 
you  do  more  towards  rivetting  them  to  it  than 
you  could  do  by  direct  assertion,  supported  by 
any  the  clearest  and  ihe  strongest  proofs.  By 
assuming  it  as  true,  you  hold  up  to  their  eyes 
the  view  of  that  universal  assent,  or  assent 
equivalent  to  universal,  (dissenters  being  lell 
nut  of  the  account),  which,  from  your  assump- 
tion, they  take  for  tjranted  has  been  given  to 
it:  you  represent  all  men,  or  (what  conies  to 
the  same  thing)  all  men  whose  opinions  are 
worth  regarding,  as  joining  in  the  opinion : 
and  by  this  means,  besides  the  argument  you 
present  lo  the  intelleclnal  part  of  their  frame, 
you  present  to  its  neighbour  tlie  vitlitiunal  part 
another  sort  of  argument,  constituted  by  the 
fear  of  incurring  the  iiidignaiion  or  contempt  of 
all  reasonable  men,  by  presumiii^;  to  disbelieve 
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or  doubt  what  all   such  reasonable  men  are 
assured  of. 

For  exemplifications  of  the  use  of  this  instru- 
ment of  persuasion,  of  the  application  of  it  (I 
mean)  to  the  present  jmrpose,  it  is  altogether 
useless  to  make  reference  to  this  or  that  parti- 
cular book  or  books:  you  hear  it  in  alt  dts- 
courses ;  yoii  see  it,  as  often  as  occasion  8er\'Cs, 
in  all  books  and  in  all  newspapers. 

2.  The  old  woman's  reason.  The  essence  of 
this  rea.>ion  is  contained  in  the  word  hard:  'tis 
hard  upon  a  man  to  be  obliged  to  criminate 
himself.  Hard  it  is  upon  a  man,  it  must  be 
confessed,  to  be  obliged  to  do  any  thing  that  he 
does  not  liki^.  That  he  should  nut  much  like 
to  do  what  is  meant  by  his  criminating  himself, 
is  natural  enough ;  for  what  it  leads  to,  is,  his 
being  punished.  What  is  no  less  hard  upon 
him,  is,  that  he  should  be  punished  :  but  did  it 
ever  yet  occur  to  a  man  to  propose  a  general 
abolition  of  all  punishment,  with  this  hardship 
for  a  reason  for  it  ?  Whatever  hardship  there  I 
is  in  a  man"s  being  punished,  that,  and  no  more, 
is  there  in  his  thus  being  made  to  criminate 
himself:  with  this  difference,  that  when  he  is 
punished,  punished  he  is  by  the  very  supposi- 
tion ;  wlicrcas,  when  he  is  thus  made  to  crimi- 
nate himself,  although  punishment  may  ensue, 
and  probably  enough  will  ensue,  yet  it  may 
also  happen  that  it  does  not. 

What,  then,  is  tlie  hardship  nfa  man's  being 
thus  made  to  criminate  himself?  The  same  as 
that  of  his  being  punished  ;  the  same  in  kind, 
but  inferior  in  degree  :  inferior,  in  as  far  as,  tn 
the  chance  of  an  evil,  there  is  less  hardship  than 
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in  the  certainty  of  it.  Suppose,  in  both  cases, 
convicliuii  to  be  the  result :  doca  it  matter  to  a 
man,  would  he  give  a  pin  to  choose,  whether  it 
is  out  of  his  own  inoutJi  that  the  evidence  h  to 
come,  or  out  of  another's  't 

To  this,  to  which,  in  compliance  with  inx'ete- 
rate  and  vulgar  prejudice,  I  have  dven  the 
name  of  the  old  woman's  reason,  I  might,  with 
much  more  propriety,  give  the  name  of  the 
lawyer's  reason.  When  a  child  has  hurt  itself, 
awl  a  chirurgical  operation  is  deemed  necessary 
for  Its  cure,  it  may  be  that  here  and  there  an 
old  woman  may  be  found  weak  enough  to 
exclaim,  Oh  the  poor  dear  child !  how  it  will 
hurt  the  poor  dear  child !  how  hard  it  will  be 
upon  the  poor  dear  child !  and  so  on ;  no,  it 
sha'n't  be  doctored.  It  would  be  too  much  to 
say  that  such  old  women  do  not  e.\ist;  but  sure 
enough  thty  would  not,  in  any  very  consider- 
able number,  be  very  easy  to  be  found. 

But  the  lawyer,  in  disposing  of  the  fate  of 
lliose  who,  if  they  were  in  any  degree  dear  to 
him,  would  not  be  dealt  with  by  him  as  they  are, 
has  never,  — let  us  not  say  any  ot/ier, — at  any 
rate  employs  scarcely  ever  any  hctlcr  style  of 
reasoning.  The  reasons  most  plenty  with  him, 
the  only  reasons  that  are  not  rare,  are  technical 
reasons.  The  reasons  that  with  him  are  choice 
and  rare,  the  reasons  brought  out  only  now 
and  then,  are  these  old  women's  reasons : 
reasons  consisting  in  the  indicating,  out  of  a 
multitude  of  reasons  standing  on  each  side, 
some  one  only  on  one  side. 

i\nr  yet  is  all  this  plea  of  tenderness,  this 
double-distilled  and  Ireblc-retincd  sentiment* 
aliiy,  any  thing  better  Uian  a  pretence.     Prom 


^ 


232  BXCLVSION.  iBoo«  «. 

his  own  mouth  you  will  not  receive  the  evi- 
dence of  the  culprit  against  him :  but  in  his 
own  band,  or  from  the  mouth  of  another,  you 
receive  it  without  scruple :  so  that  at  bottom, 
all  this  senlimenlabty  resolves  itself  into  neither 
more  nor  less  than  a  predilection,  a  confirmed 
and  most  extensive  predilection,  for  bad  evi- 
dence :  for  evidence,  the  badness  of  which  you 
yourselves  proclaim,  aud  ground  arguments  and 
exclusions  upon  in  a  thousand  cases. 

What  every  man  knows,  and  what  even 
yourselves,  in  spite  of  all  your  science,  cannot 
be  ignorant  of,  is, — that,  of  all  men,  the  man 
himself  is  the  last  man  who  would  willingly 
speak  falsely  to  his  own  prejudice;  and  that, 
therefore,  against  every  man,  his  own  is  the 
safest,  the  most  satisfactory,  of  all  evidence: 
and  it  is  of  this  best  and  most  IrustwortJiy  of 
till  possible  evidence,  that  your  pretended  ten- 
derness scruples  not  to  deprive  the  interests  of 
truth  and  justice! 

You  know  of  such  or  such  a  paper ;  tell  us 
where  it  may  be  found.  A  request  thus  simple, 
your  tenderness  shudders  at  the  thoughts  of 
putting  to  B  man  :  his  answer  might  lead  to 
the  execution  of  that  justice,  which  you  are 
looking  out  for  pretences  to  defeat.  This  re- 
quest, you  abhor  the  thoughts  of  putting  to  him : 
but  what  you  scruple  not  to  do  (and  why  should 
you  scruple  to  do  it?)  is,  to  disj«itch  your 
emissaries  in  the  dead  of  night  to  his  house,  to 
that  house  which  you  call  his  castle,  to  break 
it  open,  and  seize  the  documents  by  force. 

Not  that,  in  any  such  act  of  violence,  con- 
sidered as  a  necessary  means  to  a  necessary 
end,  there  is  any  thing  to  blame :  it  is  on  the 
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iicore  of  inconsistency,  and  that  alone,  that  it  is 
here  worth  mentioning.  Two  means  to  the 
same  end  :  the  one  violent,  the  other  free  from 
TJolence.  The  qiiiet  one  is  too  violent  for  you : 
yoii  embrace  the  violent  one;  and  not  only  in 
preterence  to  the  other,  but  to  the  exclusion  of 
It :  and  this  is  your  delicacy,  your  tenderness. 

1 1  is  not  however  true,  that,  oven  as  towards 
criminals,  if  taken  in  the  aggregate,  the  plea  of 
humanity  can  bu  pleaded  in  behalf  of  this  rule, 
consistently  with  truth.  Humanity?  yes,  viz. 
the  word :  for  as  tu  the  thing  itself,  if  effects  be 
considered  (howsoever  it  may  be  with  regard 
to  motives  and  intentions),  in  any  practice 
grounded  on  any  such  rule  it  is  no  more  to 
be  found  than  the  thing  cdWcd  justice. 

Of  the  man  who,  with  the  word  humanity  in 
bis  mouth,  calls  for  this  or  that  thing  to  be  done, 
the  expectation  (if  there  be  any  determinate 
expectation)  is  this,  or  nothing,  viz.  that,  sup- 
posing the  course  thus  recommended  by  him 
pursued,  the  coiiKcquence  will  be,  that,  upon 
tbe  aggregate  number  of  offenders  who  for  the 
offence  in  question  will  have  suffered  within  a 
given  length  of  time,  the  aggregate  quantity  of 
suffering  undergone  will  be  less,  than  it  would 
have  been  had  the  course  pursued  been  the 
oppofiite. 

But,  of  any  such  rule  as  that  here  in  question, 
the  necessary  effect  (in  so  far  as  it  has  any)  is, 
not  to  lessen  that  aggregate  (piantity  of  suffer- 
ing, but  to  increase  it.  By  whatsoever  cause 
the  ratio  uf  the  numl>er  of  known,  but  yet 
unpunished,  to  the  whole  number  of  known, 
ofl'enders,  is  increased ;  in  that  i^anic  ratio,  the 
known  and  apparent  probability  of  punishment 


^ 


234  fiXCLUSIOTf.  (Book  IX. 

(in  the  eyes  of  a  person  having  it  in  contempla- 
tion to  engage  in  the  commission  of  an  offence 
of  that  sort)  is  diminished.  But,  on  the  mind  of 
any  given  person,  to  produce,  by  means  of  pu- 
nishment, an  impression  of  any  given  degree  of 
strength  and  efficiency,  in  proportion  as  the 
probability  is  diminished,  the  magnitude  must 
be  increased.  In  playing  at  cards  or  dice,  in 
buying  and  selling  a  lile-annuity,  or  a  post-obit, 
there  is  nut  a  proposition  more  incontestable. 

Be  the  offence,  be  the  punishment,  what  it 
may:  in  proportion  as  you  exclude  this  or  that 
quibble,  this  or  that  device  of  technical  proce- 
dure, by  which  a  certain  pru|]ortion  of  the 
whole  number  of  delinquents  are  saved,  and 
the  probability  of  punishmciit  in  ca^ic  of  delin- 
quency thereby  diminished,  you  would  put  it , 
in  your  power  to  make  a  correspondent  and  I 
proportionable  reduction  in  the  magnitude  of 
your  punishment. 

What  is  the  same  thing  in  other  words;  it  is 
because  your  law  is  so  full  of  quibbles,  exclu- 
sionary rules,  and  other  points  of  practice,  by 
which  impunity  is  given,  and  seen  to  be  given, 
to  known  delinquents,  that  (the  probability  of 
punishment  being  subjected  to  constant  dimi- 
nution) delinqncncy  receives  proportionable 
increase :  and,  for  combating  it,  the  only  other 
resource  remaining,  and  the  only  resource  that 
a  quibble-loving  lawyer  will  endure  to  hear  of,  I 
is  an  increase  of  the  magnitude  of  the  punish- 
nicnt.  To  make  sure,  and  do  at  once  all  that 
can  be  done,  the  punishment  which  on  every 
such  occasion  he  runs  to  in  preference,  is  the 
punishment  of  death  :  death,  siuii)lc  death,  as 
being,  though  not  the  highest  suid  most  impres- 
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sive  which  human  nature  is  capable  of  beio^ 
subjected  lo,  (since  afflictive  death,  death  ac- 
companied by  torture,  might,  to  an  indefioite 
dcf{ree,  be  made  higher),  the  highest,  however, 
which,  in  this  a^e  ami  country,  men  \a  general 
would  cudurc  the  tueution  of. 

Under  the  influence  of  such  humanity,  this, 
then,  is  the  sort  of  rvpctend  that  takes  place. 
By  the  generation  and  ajiplicftlion  of  jMinal  law 
quibbles,  and  of  impunity-giving  rules,  a  de- 
mand (real  or  supposed)  is  produced  for  addi- 
liou  to  the  magnitude  of  the  punishment :  an 
addition,  and  in  each  case  (sooner  or  later)  such 
an  addition,  as  consists  in  substituting  to  the 
but  antccedcntly-cKtabliKlicd  punishment  (be  it 
what  it  may),  the  punishment  of  death.  But, 
hy  the  increase  given  to  the  application  of  the 
punishment  of  death,  increase  is  at  the  same 
time  given  to  the  propensity  and  the  pretence 
for  the  application  of  other  quibbles,  and  other 
impunity-giving  rules. 

Under  this  system,  that  which  consistency 
would  require,  (not  that,  with  such  humanity, 
any  sort  or  degree  of  consistency  is  compatible), 
b,  that  for  otfcnces  of  all  sorts  there  should 
never  be  any  other  than  one  sort  of  punishmeut, 
and  that  one  sort  death :  for,  so  long  as  quib- 
bles are  in  honour,  and  applied  to  delinquency 
in  every  shape,  delinquency,  till  the  puuisb- 
ment  be  raised  to  this  its  maximum,  will  go  on 
increasing.  Thereupon  comes  the  argument. 
"  Against  the  act  in  question  there  exists  a  law, 
by  which  it  is  converted  into  an  offence :  to 
this  otFence  a  punishment  .stands  annexed,  and, 
this  punishment  notwith-ttanding,  it  was  but 
Ihc  other  day  that  au  offence  of  this  sort  was 
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committed.  This  punishment  is  not  so  great 
as  the  titmishmcnt  of  death :  subsittttite  to  it 
the  punishment  of  death  :  and  thereupon,  if  the 
repetition  of  the  offence  be  not  less  frequent 
than  of  late  years  it  has  been,  at  any  rate  the 
utmost  will  have  been  done  that  can  be  done 
towards  rendering  it  so."  This  is  exactly  what, 
sooner  or  later,  may  be  said  of  every  offence 
that  ever  has  been,  or  can  ever  be  capable  of 
being,  committed  :  and  as  often  as  the  punish- 
ment of  death  has  been  ])ro])Ofied  to  be  substi- 
tuted to  the  previously-established  punishment, 
more  than  this  never  has  been  said ;  more  than 
this  has  never  been  regarded  as  necessarv  to 
be  said;  more  than  this,  in  substance,  has  never 
been  capable  of  being  said.  M 

Thus  it  is,  that  to  one  and  the  same  indivi-  * 
dual,  to  one  and  the  same  weak-minded  and 
narrow-minded,  the  same  half- bigot  half- 
hypocrite  lawyer,  it  belongs  to  be  fond  of 
quibbles,  and  at  the  same  time  to  be  fond  of 
death:  in  regard  to  death. understand,  of  course, 
to  be  fond,  not  of  suffering  it,  but  of  causing  it 
to  be  suffered :  to  be  suffered,  or,  if  not  suf- 
fered, threatened;  and  that  under  such  manage- 
ment, as,  by  causing  it  not  to  be  expected, 
causes  the  threat  not  to  be  productive  of  the 
effect  pretended  to  be  aimed  at. 

Suen  is  the  genesis  of  lawyercraft:  death 
begets  quibbles,  and  quibbles  beget  death ; 
inflicted  or  not  InBicted,  when  death  is  threat- 
ened, the  quiver  of  lawyercraft  is  exhausted: 
perfection,  all  that  is  practicable  in  perfection, 
IS  supposed  to  have  been  atlaine<l. 

Under  such  treatment,  the  disease  either 
receives  positive  increase,  or  at  least  does  not 
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receive  any  thing  like  ihat  relief  which,  under  a 
more  rational  treatment,  might  have  been  af- 
forded. In  either  case,  the  mode  of  treatment 
(alls;  but  the  failure  is  of  course  ascribed,  not 
to  the  unskilfulness  of  the  physician,  but  to  the 
perversity  of  human  nature. 

What  cannot  but  be  admitted  is,  that,  by 
the  effect  of  this  impunity-giving  rule,  undue 
suflbring  has  probably  in  some  instances  been 
prevented.  Prevented?  but  to  v^hat  extent? 
To  the  extent  of  tliat  part  of  the  field  of  penal 
taw  which  i.s  occupied  by  bad  laws :  by  laws 
which  prohibit  that  which  ought  not  to  have 
been  prohibited,  or  command  that  which  ought 
not  to  have  been  commanded. 

But,  in  tlie  character  of  a  remedy  against 
the  mischief  of  which  such  bad  laws  are  pro- 
ductive, observe  the  nature  and  effect  of  tJiis 
rule.  Applying  with  ecpial  force  and  efficiency 
to  all  penal  laws  without  distinction,  to  the 
Worst  as  well  as  to  tlu-  l)est,  it  at  the  same  time 
diminishes  the  efficiency  of  such  as  are  good: 
while  it  is  only  by  accident,  and  to  au  amount 
altogether  precarious  and  unascertainable,  that 
it  docs  away  the  mitichicf  with  which  such  as 
are  bad  are  pregnant. 

firing  up  a  good  field-piece,  or,  if  that  be  not 
iufficient.  a  four-and- twenty  pounder ;  load  it 
with  grape-shot;  station  it  at  cither  cud  of  any 
one  of  the  bridges ;  and  at  any  convenient  hour 
about  the  middle  of  the  day,  but  without  letting 
it  be  known  what  hour,  fire  it  off  as  many 
times  as  may  be  deemed  necessary  and  suffi- 
cient, Doing  this,  you  will  do,  in  furllierance 
of  justice,  exactly  what,  in  manifestation  of 
humanity  and  mercy,  is  done  by  nullification 
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in  penati,  by  exclusion  of  what  is  called  tc/J- 
accusiiig  evidence,  a»d  by  whatever  oliiur  rules 
and  principles  tliere  may  be,  which  preseut  the 
like  title  to  the  appellation  of  ituptiiuty-^iomg 
institutions. 

Not  that,  if  that  sort  of  humanity  were  in  ques* 
tioo  which  consists  in  the  [>re8erTation  ot  the 
innocent,  the  service  done  by  these  inittitutions 
to  humanity  would  he  any  thiug  like  so  great 
as  the  service  which,  by  the  field-]»iece  or  the 
ft>ur-and- twenty  pounder,  if  well  served  (aa 
above),  would  be  done  to  penal  juKtice.  By 
the  piece  of  ordnance,  the  number  of  killed  ami 
wounded  must  be  small  indeed,  if  among  tltem 
were  not  found,  in  some  proportion  or  other, 
individuals  whom,  in  some  instance  or  other,  A 
the  penal  system  had  had  cause  to  place  upon  I 
the  list  of  Its  trans^essors.  By  the  principle  I 
of  nuIUfication,  or  the  ruU-  which  excludes  self- 
criminative  evidence,  not  only  are  the  guilty 
served,  but  it  ik  they  alone  that  are  served: 
ihey  alone,  aiid  without  any  mixture  of  the 
iimoceut.  For  when,  though  unfortunate  enough 
to  have  become  the  object  of  suspicion,  a  man 
is  really  innocent,  does  he  fly  lo  any  of  these 
subterfuges?  Not  he,  indeed,  if  character  be 
of  any  value  in  his  cyes;-ibr,  by  recourse  to  ■ 
any  of  them,  what  is  no  secret  to  any  l>ody 
is,  that  so  sure  as  punishment  if>  escaped,  cha* 
racter  is  sacrificed. 

3.  The  fox-hunter's  reason.  Tliis  consists  in 
introducing  upon  the  carpet  of  legal  procedure 
the  idea  oijitirnejis,  in  tlie  sense  in  which  the 
word  is  used  by  sportsmen.  The  fox  is  to  have 
a  fair  chance  for  his  life :  he  must  have  (ao 
close  is  the  analogy)  what  is  called  latP :  leave 
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to  run  a  certain  length  of  way,  for  the  express 
purpose  of  giring  him  a  chance  for  escape. 
While  under  pursuit,  he  must  not  be  shot:  it 
would  be  as  unfair  as  convicting  hitn  of  bur- 
glary on  a  hen-roost,  in  five  minutes'  time,  in 
a  court  of  conscience. 

In  the  sporting;  code,  these  laws  are  rational, 
being  obviou-sly  conducive  to  the  professed  end. 
Amusement  is  that  end :  a  certain  quantity  of 
delay  is  essential  to  it :  dispatch,  a  degree  of 
dispatch  reducing  the  quantity  of  delay  below 
the  allowed  minimum,  would  be  fatal  to  it. 

lu  the  case  of  the  fox,  there  is  frequently 
sn  additional  reason  for  fair  play.  By  foul  play, 
the  source  of  the  amusement  might  be  ex- 
hausted :  the  breed  of  that  useful  animal  might 
be  destroyed,  or  reduced  too  low :  the  outlawry, 
so  long  ago  fatal  to  wolves,  might  extend  itself 
to  foxes. 

In  the  mouth  of  the  lawyer,  this  reason, 
were  the  nature  of  it  seen  to  be  what  it  is, 
would  be  consistent  and  in  character.  Every 
villain  let  loose  one  term,  that  he  may  bring 
Custom  the  next,  is  a  sort  of  a  bag-fox,  nursed 
by  the  common  hunt  at  Westminster.  The 
policy  so  dear  to  sportsmen^  so  dear  to  rat- 
catchers, cannot  be  supposed  entirely  unknown 
to  lawyers.  T<i  difterfnt  persons,  l>oih  a  fox 
and  a  criminal  have  their  use  :  the  use  of  a  fox 
14  to  be  hunted ;  the  u»c  of  a  criminal  is  to  be 
tried. 

But  inasmuch  as,  in  the  mouth  of  the  lawyer, 
it  would  be  telling  tales  out  of  school ;  Irom 
floch  lips  this  reason  must  not  lie  let  out  with- 
out disguise.  If  let  out  at  all,  it  must  be  Icl 
drop  in  the  form  of  a  loose  hint,  .so  rough  and 
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obscure,  that  some  country  gentleman  or  otiier, 
who  has  a  sympathy  for  foxes,  may  catch  it  up, 
and,  taking  it  ior  his  own,  fight  it  up  with  that 
zeal  with  which  genius  naturally  bestirs  itself  in 
support  of  its  own  inventions. 

4.  Confounding  interrogation  with  torture: 
witli  the  application  of  physical  suifcring,  till 
some  act  is  done;  in  the  present  instance,  till  tes- 
timony is  given  to  a  particular  eB'ect  required. 

On  this  occasion,  is  it  necessary  to  observe, 
that  the  act  of  putting  a  question  to  a  [lerKon 
whose  station  is  that  of  defendant  in  a  cause,  is 
no  more  an  act  of  torture  than  the  putting  the 
same  queistion  to  him  would  be,  if,  instead  of 
being  a  defendant,  he  were  au  extraneous  wit- 
ness ?  Whatever  he  chooses  to  say,  he  is  at  full 
liberty  to  say ;  only  under  this  condition,  pro- 
perty but  not  essentially  subjoined,  viz.  (as  io 
the  case  of  an  extraneous  witness),  that,  if  any 
thing  he  says  should  be  mendacious,  he  is 
liable  to  be  punished  for  it,  as  an  extraneous 
witness  would  be  punished.  This  condition, 
essential  in  the  case  of  an  e.vtraiieous  witness, 
is  not  equally  so  in  the  case  of  a  party  in  the 
cause;  smce  a  parly,  by  being  such,  stands 
exposed  to  a  sort  of  punishment  intrinsic  to  the 
cause,  viz.  the  loss  of  the  cause:  as  where  a 
defendant,  in  consideration  of  false  responsioD, 
evasive  responsion,  or  obstinate  silence,  is  con- 
cluded to  be  guilty  :  a  punishment,  of  which  an 
extraneous  witness,  not  having  any  interest  at 
stake  in  the  cause,  is  not,  on  that  occasion  at 
least,  susceptible.  J 

The  curious  part  of  the  storj-  is,  that  the  ^ 
same  sort  of  persons  by  whom  the  identity  of  a 
question  and  a  tJiumbscrew  is  thus  dreamt  of. 


'80lLF.ni.4SER VINO  BVIDENCB. 


I 


I 


or  affected  to  be  dreamt  of,  are  commonly  the 
same  persons  who,  when  torture  is  actually 
applied,  and  applied  to  the  wurat  of  purposes, 
that  of  forcing  juries  to  commit  a  useless  per- 
jury, are  delighted  with  the  operation,  and 
proclaim  aloud  that  every  thing  is  better  than 
well. 

6.  Reference  to  unpopular  institutions. 

Whatever  Titius  did  was  wrong :  but  this  ia 
amonf?  tlie  things  that  Titius  did ;  therefore 
this  is  wrong:  such  is  the  logic  from  which 
this  sophism  ut  deduced. 

In  toe  apartment  in  which  the  court  called 
the  Court  of  Star-chamber  sat,  the  roof  had 
stars  in  it  for  ornaments ;  or  else  certain  deeds 
to  which  Jews  were  parties,  and  by  them  called 
shetars  or  shtars,  used  to  be  kept  there ;  or, 

Cimibly,  there  being  no  natural  incompatibility. 
tb  these  facts  were  true.  Whether  it  wan 
owing  to  the  gilt  stars,  or  to  the  Jew  parch- 
ments, the  judges  of  this  court  conducte<i  lliem- 
sclves  very  badly  :  therefore  judges  should  not 
sit  in  a  room  that  has  had  stars  in  the  roof,  or 
ia  a  room  iu  which  Jew  parchments  have  been 
kept.  Had  the  conclusion  been  in  tliis  strain, 
the  logic  would  not  have  been  very  convincing, 
fcut  neither  would  the  mischief  have  been  very 
;:reat. 

In  the  High  Commission  Court,  the  judges 
»at  and  tried  causes  in  virtue  of  a  commission: 
diid  they  too  conducted  themselves  very  badly  : 
thert-fore  Judges  ought  not  to  be  appointed  by 
commission.  The  logic,  though  not  less 
rational  than  in  the  preceding  case,  bejiins  to 
W  rather  mischievous.  Not  to, be  appuiiiied 
by  a  commission^  How,  then,  should  they  have 
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been  appointed?  But  i>erhaps  the  commission 
was  too  high  a  one.  When  a  judge  conducts 
himself  as  he  ought  to  do,  the  parchment  of  the 
commission  be  acts  under  is  not  above  three 
foot  high,  when  unrolled  and  set  up  on  end : 
but  here  it  was  four  foot.  The  logic  wants 
nothing  of  being  upon  a  level  with  what  one 
usually  Rees  in  law-books;  but  still,  something 
is  yet  wanting  to  enable  it  to  impress  convic- 
tion on  a  fastidious  mind. 

The  Inquisition  (meaning  the'true  inquisition; 
of  the  Spanish  sort),  that  used  to  work  with  such 
success  in  the  extirpation  or  conversion  of  here- 
tics, was  a  court  in  which  it  was  the  way  of 
the  judge  to  inquire  into  the  business  that 
came  before  him :  to  put  questions  to  such 
persons  as,  in  his  conception,  were  likely  to  be 
more  or  less  acquainted  with  the  iuatter  :  and 
this,  whether  extraneous  witnesses  or  parties.  M 
Now  this  it  is,  that  was  and  is  a  most  nHcked 
and  popish  practice.  Judges  ought  not  to  put 
questions :  be  the  business  what  it  may  that  I 
conies  before  them,  it  ought  to  be  the  care  of" 
judges  never  so  much  as  to  attempt  to  see  to 
the  bottom  of  it.  Here,,  then,  we  see  the  (rue 
source  of  ail  the  odium;  viz.  not  merely  of  that 
which  has  attached  itselftothisabominablccourti 
hut  of  that  which  attached  itself  to  those  other 
abominable  courts.  It  was  not  by  sitting  in  a 
room  with  stars  or  parchments  in  it:  it  was  not 
by  acting  under  a  commission  loo  high  in  itself, 
or  that  lay  on  too  high  a  shelf;  it  was  not  by 
either  of  these  causes  that  the  two  Eng^lish 
courts,  held  in  such  just  abhorrence  by  all 
true  Engllshraen,  were  rendered  so  bad  as  they 
were,  —  but  by  their  abominable  practice  m 
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asking  qiir5ttionR,  by  the  abominable  attempt 
to  penetrate  to  the  bottom  of  a  cause. 

Noit'Lawi/er.  But  we  in  England, — have  not 
we  had  formerly  without  complaint,  and  might  " 
wc  not  have  still,  our  inquests  of  olhce  ?  Have 
we  not  still  our  grand  inquests^  and  our  coro- 
ner's inquests,  and  our  courts  of  inquiry,  and 
our  committees  of  iuquiry,  and  our  commissiona 
of  inquiry,  and  our  commissioners  of  inquiry ; 
and  are  not  they,  some  of  them  at  least,  very 
good  things  ? 

Latcyer.  Oycs:  butthen,ifthey inquire, they 
do  it  in  the  way  of  inquest  or  inquiry  only,  not 
in  any  inquisitorial  way :  that  is  (observe  of 
■course),  not  to  put  troublesome,  vexatious  ques- 
tions, such  as  would  make  a  man  accuse  him- 
self: in  short,  whatever  the  business  be,  not  to 
get  to  the  bottom  of  it.  This,  at  least,  is  among 
Uiose  things  which  they  ought  not  to  do :  for 
DO  sooner  do  they  make  any  such  attempt,  than 
they  become  inquisitors;  popish,  Spanish  in- 
quisitoni,  or  worfce :  and  those  who,  had  the 
toiilU  come  out  against  them  by  other  means, 
vould  have  been  convicts,  become  innocent  and 
persecuted  men ;  victims,  or  intended  victims, 
of  persecution,  tyraiuiy,  and  so  forth. 

Of  the  Court  of  Star-chamber  and  the  Higl) 
Commission  Court  taken  together  (for  to  the 
present  purpose  they  are  not  worth  distin- 
guishing), the  characteristic  feature  is,  that, 
by  taking  upon  them  to  execute  the  will  of, 
the  king  alone,  as  made  known  by  proclama-  * 
tions.  or  not  as  yet  known  so  much  as  by  pto- 
clamations.  they  went  to  supersede  the  use  of 
parliaments,  substituting  an  absolute  monarchy 
to  a  limited  one.  In  the  case  of  the  High 
Commission  Court,   the   mischief  was  aggra- 
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vated  by  the  use  made  of  this  arliiirary  power 

in  forcing  men's  consciences  on  tbe  subject  of 
religion.     Id   the    common    law   courts,    these 
enormities  could  not  be  committed,   becaiute 
(except  in  a  few  extraordinary  cases)  convic- 
tions having  never,  in  the  practice  of  tbt-Ne 
courts,  been  made  to  take  place  without  tbe 
intervention  of  a  Jury,  and  the   bulk  of  the  ■ 
people  being  understood  to  be  adverse  to  these  1 
innovations,   the  attempt    to   get  the    otficial 
judges  to  carry  prosecutions   of  the    descrip- 
tion in  question  into  effect,  presented  itself  as 
hopeless. 

In  a.  state  of  things  like  this,  what  could  be 
more  natural  than  that,  by  a  people  infants  as 
yet  in  reason,  giants  in  passiou,  every  distin- 
guishable feature   of  a  system   of  procedure 
directed  to  such  ends  should  be  condemned 
in  the  tump,  should  be  involved,  in  one  undis- 
tinguishing   mass  of  odium   and  abhorrence;    . 
more  especially  any  particular  instrument  or  f 
feature,  from  which  the  system  was  seen  to 
operate  witli  a  particular  degree  of  efficiency  _ 
towards  such  abominable  ends?    If,  then,  in  I 
the  ordinary  courts  of  law,  the  practice  with 
respect  to  the  admission  of  this  source  of  in- 
formation  was  wavering,  or  the  opinion  of  the  I 
profession  hesitating,  nothing  could  be  more 
natural  tliaii  that  the  oliservatiun  of  the  enor- 
mous  mass  of  mischief  and  oppression  to  which  I 
it  was  coiitinuallymade  subservient,  should  tuni 
the  scale.     Of  tliis  instrument  in  the  hand  of 
justice,  or  of  persons  in  the  place  of  justice, 
what  was  the   characteristic   property  ?      lu 
sharpness.     But  at  that  particular  conjuncture, 
employed  as  it  was  employed,  its  usefulness, 
great  and  pure  as  it  .would  have  been  in  other 
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times,  was  coiiverted  entirely  into  misclitef :  its 

virtue  was  spent  in  the  giving  energy  and  ef- 
ficiency to  a  system  of  o|Jcrations  lioslile  to  the 
security  and  happiness  of  the  body  of  the 
jwople.  In  those  days,  the  su]»rcmc  power  of 
ilie  state  was  <ic  facto  in  the  hands  of  the  king 
alone :  for  as  to  that  of  parliament,  it  had  never 
been  any  thing  better  than  a  contingency;  and 
in  thoKC  days  it  was  a  contingency  which  it 
was  intended,  by  those  on  whom  it  seemed  to 
depend,  should  never  happen:  the  improbability 
of  its  happening,  must  in  those  days,  in  the  view 
of  every  body,  have  been  extreme.  The  king's 
power,  then,  was  dc  facto  absolute:  being  iira- 
ploycd  and  directed  against  property,  liberty, 
conscience,  every  blessing  on  which  human 
nature  sets  a  vaiue,^  every  chance  of  safety 
defieoded  upon  the  cnfeeblcment  of  it ;  every 
instnmu-nt  on  which  the  strength  of  that  go- 
vernment in  those  days  depended,  every  instni- 
uieot  which  in  happier  times  would  to  the 
people  be  a  bond  of  safety,  was  an  instrument 
of  mischief,  an  object  of  terror  and  odium, 
which,  could  it  have  confined  itself  to  the  par- 
ticular a[)pIicatiou  then  made  of  ttiu  instnimont, 
and  not  have  extended  to  the  instrument  itself, 
>vould  have  been  no  other  than  just,  and  reason- 
able, and  well  grounded. 

As  to  the  ecclesiastical  tribunal  called  the 
Inquisition,  a  circumstance  that  seems  not 
j<eneraily  undcrsttMKl,  is,  that  the  procedure 
vras  little  or  nothing  more  than  the  ordinary 
procedure  employed  in  the  same  countries  in 
the  higher  classes  of  criminal  cases.*     Bad  as 

*  As  lo  the  Eii^lhh  Sur-chamlwr  and  Hi);h  Commiuton, 
(onsid«r«d  u  Bii  iii&tnimcnt  for  the  dJieoveiT  of  truth,  lh« 
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the  practice  was,  what  there  was  peculiar  to  it 
belonged,  therefore,  not  to  the  adjective  sys- 
tem, but  only  to  the  substantive  laws  (the  laws 
against  heresy)  to  the  execution  of  which  it  was 
applied.  Besides  the  close  imprisonment  and 
the  practice  of  torture,  which  was  conitnun  to 
both,  there  was  indeed,  in  tlie  forms  employed 
by  the  ecclesiastical  tribunal,  a  sort  of  theatri- 
cal exhibition,  a  sort  of  preaching  to  the 
imagination  through  the  medium  of  the  eve, 
beyond  any  thing  that  in  that  way  has  ever 
been  applied  tu  non-ccclcsiastical  otlences.  But 
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mode  or  inquiry  (had  the  BubUantive  laws  for  tlie  cxeculJon  or 
which  it  wus  employed  been  legit imabe)  was  no  olher  ihait 
that  which  in  many  cases  (as  lialb  already  bvon  obaen'ed)  is 
tastntially  nectssary  to  tliat  puq>03i3 ;  I  sueak  of  llie  epistolary 
mode  applied  lo  defendants  in  the  e(|tiiiy  courts :  and  e*en 
where  unnecessary,  and  inferior  lo  the  ordinary  vivi  voa 
mode,  would,  in  all  cases,  be  a  very  advantageous  Kub«litutc 
(o  that  of  which  so  great  a  nse  is  slill  made  in  all  the  Wnt- 
minster  Hall  conrta.  v'n.  the  nffidnvil  mode.  J 

In  the  Star- chamber,  the  examination,  instend  of  being  * 
perfonncd  in  the  epistolary  mode,  wn*  Bometimc*  performed 
\wd  voct,  ns  at  present  in  the  preparatory  cxaminatione 
before  Justices  of  the  peace:  but  as  this  uncxpcnsiv«  and 
more  warchmg  mode,  how  well  soever  it  answered  the  per- 
wnal  purpose  of  the  king',  did  not  answer  the  purposes  of  tha 
lawyers  whom  he  found  it  convenient  to  employ  as  instrti- 
raenU,  it  was  in  comparison  but  little  in  use.  (Powel's 
Altomey'^  Practice.)  To  the  king's  purpose,  the  procedure 
the  best  adapted  would  have  been  the  natural  and  expedi- 
tious and  searchiuc  procedure  of  the  courts  of  conscience : 
to  the  purpose  of  his  long-robed  iiifttrumeitts,  tlib  uneipen* 
live,  nnti  therefore  to  than  uiipro6tAble,  mode,  would  have 
Ikth  allo^ihcr  inapplicable;  another  mode  there  was  thai 
suited  their  purpose  exactly,  and  that  was  llie  dilatory,  scrib- 
bhttnrv,  an<l  prohtubly -ex  pensive  mddc  of  the  courts  of  equity. 
By  the  adoption  uf  this  amendment,  the  two  objects  wtm  oon- 
solidatcd  :  the  royal  fiOconrr,  after  a  prolongation  of  the 
fftorl,  ^1  his  prcT:  ihe  hawks  were  rewanled  witli  tfacir 
pQrtion  of  the  cniraili. 
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this,  iaslead  of  rcproacti  aud  udiuiii,  would,  if 
viewed  in  the  character  of  a  means  to  an  end, 
(abstraction  made  of  the  end)  be  considered  as 
an  exertion  of  ingenuity  worthy  of  praise. 

Are  not  RomiKh  inquisitors  men?  Do  not 
they  eat  and  drink?  Is  that  a  reason  why  Pro- 
icAlatits  should  do  neither?  In  all  courts,  well 
or  ill  orf^i/ed^in  which  justice,  or  what  passes 
for  it,  is  well  or  ill  administered,  must  uot  there 
be  a  multitude  uf  features  in  common  ?  The 
bufliuess  is,  to  distiuguish  the  good  ones  from 
the  bad;  and  where,  upon  the  whole,  the  result 
appears  vicious,  to  observe  in  what  part  of  the 
legal  system  the  defect  lies,  the  substantive,  or 
the  adjective:  whether  the  means  employed 
are  in  tliemselves  bad,  or  bad  only  in  respect 
of  the  badness  of  the  end. 

If  the  ends  pursued  are  mischievous,  the 
means  employed  in  the  pursuit  of  them  can- 
not, in  so  far  as  they  are  tit  for  the  purpose, 
but  be  likewise  mischievous.  But  upon  which 
of  the  two  objects,  in  this  case,  is  tlie  mischief 
lt>  be  charged  ?  \ot  upon  the  means,  surely, 
but  upon  the  ends.  Of  the  means,  nothing 
more  can  rationallv  be  required,  than  that  Ihey 
shall  be  such  as  sliall  not  be  productive  of  any 
mischief,  other  than  that  which  results  from 
their  subserviency  to  the  ends.  If  you  are 
determined  u|)on  war,  lake  care  that  it  be  not 
without  good  cause :  but  think  not, — no  man 
that  ever  acted  in  the  character  of  a  statesman 
ever  yet  thought,  was  ever  weak  enough  to 
imagine,  so  much  as  in  a  dream,  —  that  the 
strength  of  his  army  could  ever  take  any  thing 
from  the  goodness  of  his  cause. 

The  perfection  of  a  sword  is  in  its  sharpness: 
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the  Kliar]>LT  it  is,  if  employed  against  friends, 
the  more  mischief  it  would  do :  would  this  be 
a  reason  for  discarding  the  use  of  sharp  swords, 
and  using  none  but  what  had  been  blunted  * 
No!  the  dictate  of  reason  is,  let  your  sword  be 
sharp,  the  sharper  the  better;  but  take  care 
not  to  wound  a  friend  with  it. 

In  the  hands  of  an  assassin,  as  in  the  hands 
of  a  constable,  an  oaken  sto&'wilt  give  a  harder 
blow  than  a  deal  one ;  but  on  that  account 
would  it  b(.'  reasonable  to  say,  that,  bulk  for 
bulk,  and  shape  for  shape,  an  oaken  staff  was 
a  worse  weapon  than  a  deal  one  ? 

What  cannot  be  denied,  is,  that  if  it  were 
possible  to  keep  alt  oaken  staves  out  of  the 
hands  of  malefactors  of  every  description,  put- 
ting deal  ones  iu  their  room,  and  giving  to 
constables  the  exclusive  use  of  oaken  staves, 
the  effect  would  be  a  desirable  one.  Pursuing 
the  allusion, — to  give  the  benefit  of  the  adoiia- 
sion  of  self-convicting  evidence  to  him  whose 
aim  it  is  to  give  execution  to  bad  taws,  woidd  be, 
t  may  be  said,  to  take  tlie  deal  staff  out  of 
the  hand  of  the  malefactor,  and  add  to  his 
]>owcr  c»f  lining  iniscbief  by  the  subslitution  of 
the  oaken  one.  But  there  would  be  the  greatest 
possible  ineougruity  in  saying,  such  and  such 
jaws  shall  not  nave  the  benefit  of  self<convicting 
evidence,  such  and  such  others  shall.  The 
laws  to  which  this  benefit  is  denied,  are  tbcy 
good  laws?  then  why  put  it  out  of  your  power 
to  execute  them?  Are  they  bad  laws?  then 
why  are  they  suffered  to  subsist  ? 

Seeing  the  two  descriptions  of  persons  whose 
interest  is  served  by  the  exclusion  put  upon 
this  species  of  evidence,  viz.  evil-doers  of  all 
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8(u-ts,  and,  under  the  technical  system,  law- 
yers of  all  !<orts,  in  the  character  of  their  natu- 
ral accomplices,  partners,  and  abettors, — we 
see  the  two  descriptiDns  of  persons  in  whom 
the  exclusionary  rule  beholds  its  natural  and 
indefatigable  udhurcnts,  advocatus,  and  »up- 
porters.  But  in  the  fraternity  of  lawyers,  we 
behold  the  only  persons,  who  are  in  tlie  habit, 
of  speaking,  the  only  persons  who,  if  their 
wiirdH  an-  to  be  taken  for  it,  ever  are  or  can  be 
suthciently  well  qualihed  to  speak,  in  the  cha- 
racter of  ccniiors,  in  the  way  of  approbation  or 
disappi'ubation  of  any  existing  rule  of  law  :  the 
peninnt  of  whom,  speaking  of  the  matter  of  fact, 
It  must  be  confessed  (how  much  reason  soever 
there  is  lor  wishing  that  it  were  otherwise),  that 
it  is  of  their  voice  that  on  this  subject  the  pub- 
lic voice  is  composetl. 

Here  then,  considering  the  propriety  of  the 
rule  as  a  question  to  be  tried  at  the  bar  of  the 
pubhe.  here  is  a  question  to  be  tried,  and  to  be 
tried  and  decided  upon  scientific  evidence:  and 
Ihc  persons  of  whose  testimony  this  body  of 
eridence  is  composed,  are  all  of  them  persons 
who,  considered  in  the  character  of  witnesses, 
»peak  under  the  bias  of  a  ninister  interest. 

These  self-hired  witnesses,  speaking  thus  by 
thousands,  all  of  them  in  the  same  strain  ;  and 
amongst  them  so  many,  each  of  whom  i-s  in 
possession  (and  in  the  continual  exercise)  of  the 
uculty  of  giving  that  sort  of  official  judicial 
testimony  which  has  been  rendered  absolutely 
conclusive,  no  testimony  on  the  other  side 
being  suffered  to  be  delivered;  can  it  be*  mat- 
ter of  wonder,  if  the  judgment  of  the  unbiassed 
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part  of  the  public  should  by  such  a  torreut  be 
overborne  and  misled  ? 

Again ;  can  it  be  matter  of  wonder,  if  a  non- 
lawyer,  making,  in  the  character  of  an  occa- 
sional speculator,  an  accidental  excursion  upon  ■ 
this  ground,  upon  ground  lying  thus  within  \ 
the  acknowledged  demesne  of  lawyers,  should 
join  without  reflection  in  the  cry,  recognizing 
(as  is  so  natural)  iu  the  unanimous  suAVagc  of 
such  a  multitude  of  counsellors,  tbe  voice  of 
truth,  as  well  as  the  means  of  safety?  And 
thus  it  is  that  in  this,  as  well  as  so  many  other 
[)arts  of  the  field  of  jurisprudence,  the  public 
voice  is  composed :  the  principal  parts  by  a  set 
of  hired  performers ;  the  chorus  by  a  band  of 
dupes  in  the  character  of  amateurs. 

Sect.  IV. — Histortf  of  the  rule  ejxiudhig 
teff-criminative  cviflam. 

The  autliorities  on  tJiis  subject  present,  as 
usual,  darkness  visible :  but,  where  the  subject 
presents  nothing  belter,  even  to  see  that  every 
thing  is  dark,  is  more  satisfactory  than  not  to 
sec. 

The  earliest  dicta  which  the  industry  of 
Vincr  could  discover,  are  of  no  earlier  a  date 
than  the  thirty-second  of  Elizabeth.  Here 
we  behold,  and  for  the  first  time,  the  maxim 
which,  with  its  variantes,  has  since  become  so 
famous:  Nemo  tenetur  seipaum prodere ;  in  later 
times,  accusare. 

It  presents  itself  in  two  almost  contiguous 
cases  ;  the  first,  according  to  the  date  given  to 
it,  is  in  the  thirty-second  year  of  Etizabetb,  in 
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the  Common  Pleas ;  the  report  by  Leonard : 
the  other,  in  the  thirty-second  and  thirty-third 
year  of  the  same  reign,  in  Michaelmas  term,  la 
the  Kiug's  Bench ;  two  reporters  here,  Cooke, 
aAerwards  judge,  and  Serjeant  Moore. 

In  both  cases,  it  was  an  irapertinence :  in 
both  cases,  the  assertion  conveyed  by  it  was  a 
notorious  falsity.  In  the  only  case  in  which 
a  decision  appears  to  have  been  given,  (for  in 
the  earliest,  the  Coramon  Pleas'  case,  time  was 
taken  for  decision,  and  none  reported),  the  de- 
cision could  not  have  turned  upon  the  rule. 

In  both  cases,  the  shape  in  which  the  cause 
came  before  the  court  was  that  of  a  motion  for 
a  Mrrit  of  prohibition  to  be  directed  to  the  eccle- 
siastical court,  on  the  ground  of  pnetergression 
of  jurisdiction:  in  both  cases,  the  alleged  prae- 
tergression  consisted  in  sustaining  a  suit  for 
incontinence,  proceeding  therein  by  an  endea- 
vour to  examine  the  defendant  upon  his  oath  : 
in  the  court  in  which  a  decision  was  pronounced, 
llic  i>rohibition  was  granted. 

But  i'n  that  case  the  decision  had  no  need  of 
any  such,  or  any  other,  general  maxim,  true  or 
false.  In  any  other  sorts  of  causes  than  the 
two  particularly  siiecified  (viz.  matrimonial  and 
testamentary),  administering  an  oath  to  the 
defendant  was  a  practice  expressly  interdicted 
to  that  court,  by  two  writs  tnat  are  still  to  be 
found  in  the  Registrum  Brevium;  the  book  of 
the  highest  authority  of  any  that  compose  the 
Ubrarj'  of  jurisprudential  law. 

Yet,  in  neither  case  is  any  intimation  given 
of  any  reference,  made  by  either  court  or  coun- 
sel, to  this  most  irrecusable  of  all  authorities: 
neither  in  the  case  in  which  it  was  conformed 
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tu,  and  the  prohibition  issued  accordinf^ly,  nor' 
in  the  prior  case  in  which  nothing  was  done. 
In  this  prior  case,  tlie  reporter  (Leonard)  gives 
indeed  a  reference,  but  apparently  as  from 
himself;  and  then  not  to  that  autlioritative 
repository'  of  judicial  docaments.  but  to  Fitz- 
herbert'tt  Commentary  on  it.  i 

Being  probably  as  yet  without  a  precedent,  ' 
the  application  tliat  had  been  made  to  tlic  infe- 
rior court,  the  court  of  Common  Fleas,  in  the 
case  above  referred  U>,  bad  produced  nutliing 
but  doubts.  The  application  thus  made  to  the 
superior  court,  the  court  graced  in  intendment 
of  law  by  the  presence  of  the  king  h'tmseij',  its 
subordinate  having  no  presence  higher  than  tliat 
of  tlie  kins,  without  any  such  adjunct,  to  boast 
of,  bad  a  more  successful  issue.  Heartened  up 
by  the  authority  and  the  Latin  of  her  majesty  s 
attorney-general,  the  great  Sir  Edward  Coke, 
they  pronounced  boklly  that  no  such  proditio 
should  take  place. 

Leaving  out  of  the  question  technical  and 
supernatural  causes,  and  looking  out  for  natu- 
ral psychological  ones,  two  present  themselves 
as  Competent,  one  or  both  of  lliem,  to  the  pro- 
ducliun  of  this  eifect.  One  was,  jealousy  of 
the  power  of  these  spiritual  rivals ;  another,  a  i 
sort  of  personal  and  prudential  apprehension  of 
the  lengths  to  which  such  imiwrtinent  curiosity, 
if  unchecked,  might  extend  itself,  on  ground  of 
such  peculiar  delicacy. 

I.  In  their  anxiety  to  obtain  custom,  and  to 
make  the  most  of  it  when  obtained,  the  courts 
of  common  law  had  concurred,  in  the  manner- 
above  explained,  in  giving  encouragement  to 
mendacity,  by  exempting  from  the  obligation  of 
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an  oath,  and  thence  from  the  punithments  (nt- 
ii)^ou8,  moral,  and  at  length  political*)  attached 
to  tlie  breach  of  it,  the  testimony  of  parties  for 
or  against  themsclvcti.  Equity,  spying  in  this 
deficiency  an  inlet  opened  to  successful  rivalry, 
bad  taken  uuon  lierKclf  to  withdraw  thi»  license 
from  the  delendant's  side  of  tiie  cause,  thereby 
giving  to  the  plaintiff  the  till  then  unexpe- 
rienced advantage  of  the  defendant's  self-din- 
serving  testimony.  The  jurisdiction  of  equity 
had  not,  however,  ventured  to  extend  itself 
beyond  the  civil  class  of  causes,  nor  in  that  to 
the  whole  extent  of  the  field  of  jurisdiction. 

The  advantage  thus  |>ossessed  by  equity,  one 
of  the  branches  of  English  Itome-bred  judica- 
ture, had  all  along  been  possessed  by  another 
branch,  the  ecclesiastical.  But  from  some  un- 
certain, though  at  any  rate  early  period,  a  reso* 
Jution  had  been  taken  by  the  common  law 
courts,  ttiat  the  jumdictiou  of  the  ecclesiasti- 
cal courts,  so  tar  at  least  as  it  was  to  be 
eafurccd  by  the  examination  of  |>arties  upon 
oath,  should  not  extend  to  any  other  causes 
than  such  as  came  under  the  denomination  of 
testamentary  and  matrimonial  causes.  In  the 
Kegislrutn  Urcvium,  a  writ,  accordingly,  is  to 
be  found,  in  which  the  limitation  thus  put  to 
the  jurisdiction  of  these  courts  is  assumed. "f 
Moreover,  Fit2iierbert,  in  his  Commentary  on 


*  In  the  SUr-cbiLmbcr,  from  ibe  lime  of  Hcd.  VII, 
f  R«Kistium  Brm-ium,  fa.  36.  G  til.  Prohibitiones. 
Bu  ncocomiti  nliitcm.  Pnedpimus  tibi  t|uod       HKoutA. 
noD  penniltn.'t  ([ikkI  iili(|iii  luici  oA  citalionem  Uilix       ''7'^'-''*!^' 
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the  Regrstrum  Brevium,  takes  notice  of  this 
same  limitatioD  and  these  sanie  terms.*  Not 
that  the  limitation  has  been  adhered  to  in  prac- 
tice: for  to  this  hour,  the  jurisdictioo  of  those 
courts,  together  with  the  power  included  ia  it 
of  taking  such  examinations  as  above,  has  a 
much  wider  range. 

Ever  since  an  early  period  of  the  reign  of 
Henry  VIl.,  a  court  had  existed,  long  known 
by  the  name  of  the  Court  of  Star-charabcr,  (a 
court  of  criminal  jurisdiction,  and  that  to  a  vast 
extent),  in  which  the  power  of  examining  the 
defendant  upon  oath  had  all  along  been  exer- 
cised, f 

During  the  whole  of  the  reign  towards  the 
close  of  which  the  oracle  was  delivered,  this 
court  had  been  a  busy  one.  In  every  one  of 
the  several  reports,  it  is  delivered  in  the  form  of 
a  general  or  universal  proposition  ;  no  excep- 
tion, or  intimation  of  any  exception,  being 
annexed  to  it.  Taking  it  thus  as  it  stands, 
it  was,  in  respect  of  verity,  exactly  upon  the 
footing  of  a  proposition  denying  that  the  sun 
ever  shone  at  noon-day- 

At  that  time  of  day,  the   Court   of  Star- 

'■■HlWdam,  nisi  in  coxihu*  mnlrimoniBlibus  cl    TcnUnt    ad 
iw&BDKit&nis.     T.&1-.  il^^Si. 

Rex  viei^omiti  salutem.  Pone  per  miliiim,  4c,  jam.  Atu- 
talem  episcopum.  (|uofl  sit  cornm  JiisticiRiiis  noi-  cluameittum 
lri»,  &c.  oslr^iiiiunis  quare  fecit  Riimmovpri,  et  per  '"^■ 
oentuns  ccclesiastims  <!istringi  laioas  pereoniu.  vrl  Imicoc 
bomioes  et  feminan,  ad  comparcndum  conini  eo,  ad  pm- 
sUndum  janniicntum  pm  volimlate  auk,  ipsis  tovitis,  in  grnvo 
prajiKliciiim  coronec  ct  dignitatis  noslne  regiw.  necnon  contra 
cOMUCtudinen)  rcgni  noMri.     Et  habeas  ibi,  Ac. 

•  fiOh.  Nat.  Diev.  p.91.  [41.] 

t  Ann.  Dyer,  SSS:  Easier,  12  EIJi. 
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chamber,  though  since  abolished,  rested  upon 

as  firm  a  foundation  as  any  other  of  the  courts : 
the  deciHions  pronounced  were  as  uncontested 
law,  as  those  of  any  other  court:  in  that  cha- 
racter they  are  reported  by  all  the  reporters, 
indiscriminately  with  those  of  the  several  other 
courts.  Being,  under  the  tyrannical  and  ex- 
tortions reign  of  Henry  VII.,  instituted  to  serve 
as  a  new  and  more  powerful  instrument  of  the 
crown,  unclogged  by  juries,  it  was  all  along  au 
especial  favourite. 

Against  the  power  of  such  a  court,  a  power 
the  exercise  of  which  was  every  day's  practice, 
it  may  be  imagined  of  what  uso  or  avail  could 
be  this  or  any  other  proposition,  though  couched 
in  ever  such  good  Latin,  denying  the  existence 
of  it. 

The  oracle  is  of  the  rhetorical  cast,  which 
is  as  much  as  to  say,  in  the  natural  style  of 
oracles :  and  having,  as  it  was  probably  de- 
signed to  have,  any  one  of  half  a  dozen  mean- 
ings, whichever  happens  to  be  most  convenient 
to  the  pur]tose,  it  is  in  proportion  guarded 
against  tlie  misfortune  of  seeing  its  truth  dis- 
proved. But  if  the  import  of  it  be.  that  no 
question  shall  be  put  to  a  man,  the  answer  of 
which,  if  true,  may  tend  to  his  conviction,  the 
truth  of  it  stands  further  disproved  by  the  then 
and  still  existing  every  day's  practice  of  another 
sort  of  court.  I  speak  of  the  court  established  by 
the  statute  of  Philip  and  Mary,  the  court  consist- 
ing of  a  single  justice  or  any  number  of  justices 
of  the  peace,  for  the  purpose  of  taking  the  pre- 
paratory examination  of  the  defendant  and 
others,  antecedently  to  the  trial  by  jury,  in 
the  case  of  felonies.     At  the  institution  of  thi« 
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prejmratory  judicature,  the  Star-chamber,  with 
its  prBCtice  of  examining  the  defendant,  being 
in  full  vigour,  and  no  restrictive  direction  jfiven, 
what  could  be  the  intention  of  the  legislature  1 
but  that  the  mode  of  examination  inirsue<I  every 
day  in  the  Star-chamber  (not  to  speak  of  the 
nursery-chamber,  and  every  other  room  in  | 
which  common  sense  was  listened  to)  should  ' 
be  ])ursucd  ?  The  examination  of  the  supposed 
felon  was  to  be  taken :  but  to  what  end  take 
his  examination,  or  the  examination  of  any 
other  person,  but  to  find  out  the  truth,  mean- 
ing, ol  course,  the  whole  truth  ?  "  The  evi* 
*■*  dence  you  shall  give,  shall  be  the  truth,  tlie 
**  whole  truth,  and  nothing  but  the  truth;" 
Nuch  is  the  direction  given,  probably  at  that 
time,  certainly  at  the  present  time,  to  every 
sort  of  person  when  examined  in  the  character 
of  a  witness.  What  reason  for  supposing  it  so 
much  as  possible,  that,  in  the  reign  of  Philip 
and  Mar)',  when  (in  imitation  of  the  course 
which  the  retainers  of  tlie  Spanish  monarch  had 
Keen  pursued  all  over  Europe)  direction  wax 
given  for  extracting  tlic  testimony  of  the  de- 
fendant, any  wish  so  silty  should  have  been 
entertained  as  that  so  much  of  the  trutli  as 
should  tend  to  his  conviction,  that  is,  to  the 
only  direct  end  and  object  of  the  suit,  should 
be  left  out  of  it  ? 

Oh!  hut  (says  somebody)  the  practice  ac- 
tually is,  under  this  act,  to  be  cautious  of 
extracting  from  tlie  defendant  any  testimony 
the  tendency  of  which  may  be  to  his  prejudice ; 
and  even,  lest  any  such  testimony  should  es- 
cape him  unawares,  to  give  him  warning  to 
keep  his  lips  well  closed.     I  can  very  easily 
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slieve  it:  viz.  so  often  as,  and  no  uftcner  than. 
ia  the  eye^  of  tlie  examining  justice,  the  general 
praise  nf  humanity,  and  the  pu;>u)arily  to  be 
gained  by  it,  is  of  more  value  to  him  than  the 
advantage,  public  and  personal,  attending  the 
diAcovcry  of  the  truth  in  that  individual  in- 
stance. But  the  question  at  present  is,  not 
what  in  the  practice  of  modern  times,  but  what 
was  the  practice  of  those  early  times;  viz.  iu 
the  rcigti  in  which  this  effusion  of  learned 
rhetoric  is  first  known  to  have  made  its  ap- 
pearance ?  To  understand  this,  if  it  be  worth 
understanding,  turn  to  the  State  Trials;  turn 
to  the  case  of  Udal,  the  puritan  minister,*  pro- 
secuted and  teased  to  death,  in  the  Ktyle  of  the 
Spanish  Inquisition,  in  those  days  of  supposed 
English  liberty.  Observe  there  eight  i>ersun- 
tges,  and  among  tliem  two  peers  and  great 
oHiccTs  of  state,  a  bishop,  a  chief  justice  of 
the  King's  Bench  or  Common  Fleas,  the  chief 
juftticc  taking  the  lead  (between  three  and  four 
months  iwfure  the  emanation  of  ibis  writ),  all 
pressing  him,  urging  him  by  threats  and  pro- 
hnises  to  take  an  oath,  for  the  purpose  of  having 
lis  testimony  extracted  fmm  him;  he  saying 
]iat  he  had  already  been  punished  upon  such 
stimony,  and  (that  he  might  not  faU  into  the 
same  scrape  again)  declining  to  take  the  oath. 

The  guilt  imputed  consisted   in  the  writing 

Mid  publishing  of  a  book,  in  which  the  truth  of 

bis  religious  persuasion  was  niaintaiued.  Assum- 

iDg  this  to  he  guilt,  his  guiltiness  is  out  of  all 

h'dispute :  in  the  relation  we  have  of  the  pro- 

'ceedings  (for  it  is  his  relation)  he  avows  it. 
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What  evidence  more  Hatisfactory  could  have 
been  given  of  it.  than  his  inability  to  deny  it 
with  any  prospect  of  success  ?  Here,  then,  was 
no  injustice  :  of  what  injustice  there  was  (and 
sure  enough  there  was  no  want  of  injustice),  the 
Meat  was  in  the  .substantive  branch  of  the  law  : 
it  consi!itc<l  in  the  converting  into  a  capital 
crime  the  act  of  him  who  makes  known,  to  use 
llic  words  of  Scripture, "  the  reason  of  the  faith 
that  h  in  him." 

Thus,  then,  is  it  with  this  famous  aphorism : 
at  the  lime  when  first  delivered,  it  was  sent  out 
in  diametrical  oppasitiun  tu  nntorious  truth. 
But  [laviug  once  found  its  way  into  the 
books,  there  it  lay  in  pctlo,  in  a  dormant  state. 
ready,  under  a  favourable  set  of  existing  cir- 
cumstances, like  a  fly  bottled  up  in  spirits,  to 
be  revived  at  any  time.  When  first  brought 
out  to  view,  we  have  seen  it  in  the  condition  of 
"  the  stone  which  the  builders  rejected:"  we 
see  it  now  triumphant,  in  the  state  of  "  the  head- 
stone of  the  corner." 

At  the  time  when  brought  out,  to  what  pur- 
pose was  it  brought  out?  To  the  purpose  of 
displaying  the  rhetoric  and  the  laliiiity  of  the 
phctnix  of  the  law.  To  the  puqiose  of  the 
cause,  it  was  altogether  useless:  the  object  ofM 
the  application  was,  to  quash  the  proceedings 
of  the  Ecclesiastical  Court,  on  the  ground  of 
e.\ce88  of  jurisdiction  :  to  prove  the  excess,  M 
nothing  more  was  necessary  than  a  reference 
to  the  lawyer's  gospel,  the  register  of  writs. 
What  couki  have  occasioned  the  time  taken  for 
ttt/visation,  is  beyond  conjecture. 

But  though,  in  the  unlimited  latitude  given 
to  it,  the  maxim  wa-s  widely  and  notori6ut>ly 
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untrue;  yet,  from  that  bad  authority,  and  the 
good  but  unnoticed  authority  (the  writs  in  the 
register),  taken  together,  there  seeixis  reason 
enough  to  conclude,  that  at  common  law,  on 
al)  trials  in  which  juries  bore  a  share,  the  prac- 
tice of  administering  an  oath  to  the  defendant, 
and  therefore  putting  questions  to  him  (and 
particularly  in  criminal  causes),  had  never  been 
in  use.  For  in  both  the  writx,  the  stress  of  the 
censure  is  laid  on  the  administration  of  the  oath; 
and  in  the  latter  it  is  expressly  stated  as  being 
contrary  to  the  custom  of  the  nation. 

If,  then,  the  application  of  it  had  been  con- 
fined to  that  part  of  the  law  designated  on 
4oine  occasions  by  the  name  of  the  common 
law,  viz.  (lie  practice  of  the  common  law 
courts,  the  truth  of  the  maxim  appears  in- 
dubitable ;  at  least  so  far  as  concerns  the  non- 
admin  istralitm  of  an  oath  to  the  defendant,  in 
ca^^s  deemed  to  belong  to  the  clasa  of  criminal 
cases,  and  subjected  to  the  cognisance  of  a 
jury. 

But  in  the  maxim,  nothing  is  said  about  the 
oath:  it  goes  further,  and,  in  as  far  as  any 
determinate  signification  can  be  put  upon  it, 
it  puts  an  equally  decided  negative  upon  the 
practice  of  putting  particular  questions  to  the 
defendant,  with  or  without  the  oath.  But  on 
this  head  we  are  left  altogether  to  seek  for  evi- 
dence. Because  no  oath  was  administered  to 
the  defendant,  it  follows  not  by  any  means  that 
no  iKirticuliir  C|uestions  were  put  to  tlie  de- 
fendant. In  capital  cases,  to  the  witnesses 
called  by  the  defendant  no  oath  was  adminis- 
tered lill  more  than  a  century  after;  yet  wit- 
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oesses  for  tiie  defendant,  and  those,  too,  .speak- 
ing in  answer  to  particular  questions,  could  not 
but  iiave  been  heard. 

Ill  those  dark  times,  in  which  moral  cooduct 
was  so  much  worse,  and  terror  derived  from 
supernatural  sources  so  much  stronger  and 
more  prevalent,  than  at  present,  the  cercmoDy  M 
of  an  oath  appears  to  have  been  a  tremendous  " 
bugbear ;  »a  tremendous,  that,  by  this  consider- 
ation concurring  with  others,  a  doubt  preRcnts 
itielf  whether  originally  an  oath  used  to  be  ad- 
ministered at  uU  tu  witne.<tsc»i  in  any  causes, 
civil  or  criminal,  on  the  plaintiff's  any  more 
than  on  the  defendant's  side. 

In  tJie  treatise  penned  by  Chief  Justice 
Britton,  under  Edward  I.,  and,  upon  the  face 
of  it,  pun>orting  to  constitute  a  code  of  law  _ 
sanetionea  by  that  king's  authority,  much  ia  f 
said  of  perjury.  But  the  crime  there  spoken 
of  is,  throughout,  the  crime  of  the  judge,  or 
other  otiiciaf  jierson  ;  nowhere  the  crime  of  the 
witness. 

Subsequently  to  the  statute  of  the  bKk  oi 
Elizabeth  (the  first  statute  by  which  punish- 
ment was  annexed  to  testimonial  perjury\  cases 
relative  to  perjury  occur  in  plenty  in  the  books; 
antecedently  to  that  point  of  time  I  cannot  find 
one.  m 

Investigating  a  point  of  this  sort  is  groping  inV 
thick  darkness.  Books  of  reports,  confined  in 
their  subject-matter  to  transactions  at  trials 
before  a  jury,  are  but  of  yesterday :  in  no 
instance,  in  any  of  the  report  books  containing^ 
the  accounti  of  legal  transactions  of  a  dale 
prior  to  the  above,  is  any  account  of  any  such 
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H  trial  to  be  found :  add,  nor  (in  relation  to  any 
of  the  points  licrc  in  qucstiou)  of  any  transac- 
tion carried  on  in  the  course  of  any  such  trial. 
H  Of  an  account  of  the  proceedings  in  any  trial 
"  before  a  jury,  of  a  date  prior  to  that  here  in 
question,  the  only  example  extant  is  of  the 
date  o(lS54 ;  about  nine  years  prior  to  the  date 

I  of  this  statute.  It  is  the  trial  of  Sir  Nicholas 
Throekniftrton  for  treason,  in  the  tirst  year  of 
Queen  Mary  :  for  treason  supposed  to  be  com- 
mitted by  ]Ktrticipation  in  the  insurrection  for 
which  Sir  Thomas  Wyat  bad  suffered  death. 
It  is  reported  from  IJollinsbed's  Chronicle; 
aod  the  discourses  (as  reported)  wearing  the 
mne  dramatic  form  as  on  a  modern  trial,  the 
words  a])pear  u])on  the  face  of  them  to  ha^-e 
been  taken  down,  as  if  in  short  hand,  from  the 
mouths  of  the  interlocutors. 

■  Besides  a  variety  of  interesting  particulars 
having  nu  immediate  relation  to  the  present 
subject,  it  affords  very  material  information  in 

I  relation  to  two  points  that  have  here  been 
brought  to  view. 
1 .  Id  the  first  place,  not  only  is  the  defendant 
heard  in  his  own  defence,  at  hi^t  own  instance, 
but  questions  upon  questions  are  put  to  him 
■  witbout  reserve,  in  the  same  manner  as  if  to 
any  extraneous  witness ;  questions,  having  as 
plainly  for  their  object  the  extracting  answers 
Bof  a  nature  to  criminate  bim,  and  lead  to  his 
conviction,  as  any  questions  which  a  man,  aim- 
ing professwlly  at  that  object,  could  devise. 

I  Answer  given  directly  and  in  detail :  not  a 
question  objected  to :  no  complaint  of  the  il- 
legality, or  so  much  as  the  hardship  of  the 
practice. 
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2.  In  tlie  next  place  (what  bears  directly 
uiwn  the  point  here  in  question),  it  affords  no 
slight  reason  for  suspecting,  that  at  this  time 
(in  capital  cases  at  least)  the  practice  of  ad- 
ministering an  oath  to  a  witness  for  tlii;  pro- 
secution, was  either  a  novel  proceeding,  or 
a  ceremony  the  performance  of  which  was 
optional  on  the  part  of  the  judge. 

A  written  confession  made  by  Cuthberl 
Vaughan,  a  man  already  convicted  of  the 
same  treasonable  conspiracy  as  that  of  which  m 
the  defendant  Throckmorton  stood  indicted,  I 
(Vaughan  still  living  and  producible),  had  been 
read  iu  the  first  instance ;  a  proceeding  alike 
repugnant  to  the  manifest  principles  of  reason 
and  justice,  and  to  the  present  practice.  Then 
ensues  the  following  dialogue.*  ■ 

"  Attorncif-Gt-ncrat.     Why,  will  you  deoyl 
"  this  matter?      You  shall  have  Vaughan  to 
"  justifie  this  here  before  you  all,  and  co/ifirm  ■ 
"  it  with  a  boolce  oC/i.  | 

"  Throckmorton.      He  that   hatli   said   and 
"  lycd,  will  not,  being  in  this,  stick  to  swearo  ■ 
"  and  lye.  | 

*'  Tlicn  was  Cuthbert  Vaughan  brought  into 
"  the  open  court. 

"  Sandal  or  Sandcil,  [Clerk  of  the  Crown]. 
"  How  say  you,  Cuthbert  Vaughan,  is  this 
"  your  own  confession,  and  will  you  abide  by 
"  all  that  is  here  written  ? 

"  Vaughan.  I^et  me  see  it  and  I  will  tell 
"  you. 

"  Then  his  confession  was  shewed  him.  ■ 

"  Attorney.     Bycihise  you  of  tbe  jury  the 
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"  better  may  credite  him,  I  pray  you,  my 
"  lords,  let  Vaiighaii  be  sworiie. 

•*  Then  was  Vaughan  sworne  on  a  booke  to 
"  say  nothing  but  the  truth."* 

Written  conftssions  and  hearsay  evidence 
produced  of  the  supposed  testimony  of  other 

*  I  mention  ibe  aboic  but  as  a  luspicioii,  and  no  more. 
What  b  bexwid  ditputc  is,  lliat  llie  ct^reinouy  of  putiiiiu; 
the  convK'i  witness  lo  liis  oulh  was  coiisiilercd  as  opliouai. 
But  it  uiigbt  bt<  that  it  wait  not  considered  as  optional,  any 
olberwiM  lltan  as  ntlnchcd  to  the  act  or  producing;  the  moii 
tci  be  examined  in  the  character  of  o  witncMi;  and  that,  biip- 
potii^  hint  produced  aiid  ubont  to  be  exaniincil  in  tbnt  cba- 
ncter,  the  pcKbrmaiicc  of  ibe  ceremony  was  t  nd  is  pen  sable. 

Siich  is  tlie  cons!  ruction  that  a  reader  of  modern  limes, 
wboM  (iirmieei!  nnd  expectations  an-  infliienoud  by  the  in- 
nriablc  tenor  of  inudem  usiige,  vrould  nntumlly  bo  led  to 
adopt  in  prcfcTcoco. 

Oo  the  olIiL-r  hand,  the  paMuge!!  wliich  nppcnr  (o  lend 
laatv  or  Icu  eounti-nancc  to  tlic  u|>|ioatle  intctprelation  anj 
Mt  ftltogother  irilhoiit  their  n-eight. 

"  You  shall  have  Vauglinn  to  justice  this  ....  and  con- 
**  Arm  rt  by  ft  bookc  olh."  Here  we  sen  the  pioifeTed 
JutiAcalion,  >'.  e.  vivd  voce  tustili cation,  mcnlionvd  in  the  lirvt 
place,  and  of  the  oath  a  dinllnct  mi-ntiou  made,  as  if  it  wcro 
•  scctirilT  that  mig-lit  have  been  «ti]x:nuhlrd  or  not  to  the 
arcarity  aflbrded  by  Uir  confrontation  nnd  the  ciareination  ; 
iMt  as  the  act  ofpiodncina  the  nuin  for  ihcnc  purposes  might 
Mscir  have  been  performed  or  declined  at  pleasure. 

So  much  for  the  proffer  made  of  tlie  ceremony :  observe 

wow  the  account  njivcn  of  the  performance  of  it.    "  Then  was 

'"  Vausban  twoioe  on  a  buokc  to  say  notliing;  bnl  the  truth." 

Xpon  the  face  oftliiii  iiceuunt,  hat  not  ihu  ccirniuny  *omc- 

'^Hhat  of  the  air  of  a  novil  pr<ii:tiet;  I  not  iKe  \iao\..  but'  a  book. 

Sy  iIk  Mticlc  the.  uri  iinplied  refertncc  would  huvc  bveu  to 

'«Ji)(e,  lo  usotce  as  vslablisbed  :  but  whether  invariably  ad- 

dcNd  to  or  not  vonld  still  have  been  anotla-r  qutrtlion.     Dot 

%-Ik  Ktticle  b  not  tkt,  but  u :  as  if  the  soit  of  book,  not  bein;; 

tfuvd  by  usa^e.  was  scarcely  known.     In  a  modem  trial,  now 

•Jul  the  previous  admiuistratiOQ  of  an  oath  is  «  pi«cticeso 

<:«ainl(tely  in  eoum,  is  any  such  luoKuage  erec  made  use  of 

fcr  the  esproaiOD  of  the  fact  ? 
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persons,  prxxlucible  and  yet  not  produced.  Ex- 
clusion put,  and  wiiliout  the  sliadow  of  a  pre- 
tence, upon  the  te-stiniony  of  a  person  then 
present,  and  whose  teatimony  had  been  called 
for  by  the  defendant.  Acquitting  him,  the 
jury  were  prosecuted  for  it  iu  the  Chamber, 
and  punished  by  ruinou.s  fines. 

Execrably  flagitious  in  these  and  other  re> 
speets,  the  proceedings  were  not  the  less  legal. 
If  the  station  of  judge  does  not  give  legality 
to  the  proceedings  of  him  who  acts  in  it,  how 
can  any  proceedings  be  legal  ?  Here  we  have 
the  chiefjustice  ol  the  King's  Bench,  another 
judge  of  the  same  court,  a  judge  of  the  Com- 
mon Pleas,  a  master  of  the  rolls,  and  a  master 
of  the  Court  of  Wards  and  Liveries,  all  learned, 
in  the  law  sense;  besides  a  couple  of  peers,  and 
as  many  privy  counsellors,  the  lord  mayor  of 
Ix>ndon,  and  a  knight;  all  sitting  at  Guildhall 
a«  conimisstoQcrs.  _ 

Illegal  ?  Oh  yes,  if  irreconcilable  to  an  an-  I 
tecedent  series  of  uninterrupted  practice :  but 
in  this  instance  there  is  not  a  single  case  to 
which  it  can  be  opposed.     It  is  the  only  one 
we  have.* 


*  Sir  Edward  Coke,  eminent  already,  tboush  twt  yet  in 
office,  was  ilio  coNn«;l  by  wliom,  in  one  at  TeMt  (vu,  tim 
laUer)  of  ihe  uct:lwoti*  above  mcnlioned,  llie  imprctuiT« 
maxim,  nemo  Unclur  sripx'itn  prodere,  van  displayed.  He  wta 
already  in  exisu-nce,  though  not  more  th&u  five  yean  old, 
when  this  trial  [we  hive  atxa  how  lemarkiible  a  one)  took 
place. 

Saturated  as  be  wu,  aod  Rupcr-saturnted,  with  law  Wriim);^, 
was  ii  natural  that  a  caae  or  tuch  importance,  a  c&m  in  poiut, 
in  the  hiaior^-  of  his  owti  time,  should  hnve  been  a  secret  to 
him  ?  But  Coke,  at  inaccurate  m  he  irjs  garrulous,  mui 
wadf  at  auy  line  to  eniertuin  the  public  with  the  ftrst 
nnnngi  of  bis  tlkout^liis. 
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No  practice  could  come  in  worse  company, 
than  the  practice  of  putting  adverse  questions 
to  a  party,  tu  a  ddcndant,  and  iu  a  criminal, 
a  capital  case,  did  in  that  instance.  If,  how- 
ever, the  practice  be  itself  KubRcrvicnt  to  the 
ends  of  justice,  the  having:  been  resorted  to 
ill  company  with  others  oi  an  opposite  tend* 
ency.  is  a  circumntance  which,  bow  natural 
a  cause  soever  for  reprobation,  can  never  be 
a  just  one. 

Where  no  oath  has  been  taken,  false  and 
mendacious  testimony  there    may    be    in    any 
quantity,  but  perjury  there  cannot  be.     The 
causes  have  been  seen,  by  which  a  suspicion 
at  least  is  induced,  that  the  practice  of  ad- 
ministering oaths    to    witnesses,    and    conse- 
quently  the   possibility   of  committing   testi- 
monial perjury,  was,  at  the  time  of  passing 
the  earliest  of  the  statutes  relative   to  this 
offence,  of  no  very   ancient  date.    If  so.   It 
could  not  be  true,  that  "  perjury"  in  a  witness 
"  punishable"  (to  use  the  words  of  Lord 
i)  '•  by  the  common  law."* 
True  it  is,  that  in  that  same  passage  he  gives 
us  the  history  of  a  case,  (a  Star  Chamber  case) 
tenth  of  James  I..  A.D.  1612,  in  which  it  was 
resolved  that  perjury  in  a  witness  was  punish- 
able at  common  law.     But  the  very  fact,  that 
n  resolution  to  that  effect  was  at  that  time 
necessary  to  be  passed,  serves,  1  must  confess, 
to  strengthen  the  suspicion  suggested  by  the 
former  considerations,   that   it   was  not  true. 
if,  antecedently  to  the  statute,  the  punishment 
of  perjury  had  (elsewhere  at  least  than  in  the 
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Star  Chamber)  ever  been  exemplified,  the  oc- 
casions would  have  been  loo  frequent  to  leave 
the  matter  involved  in  any  such  doubt  as  it 
could  require  an  express  resolution  to  re- 
move. 

To  what  purpose,  then,  be  at  the  pains  of 
resolving  that  perjury  was  puni:>hable  at  com- 
mon law,  fifty  years  after  the  passing  of  the 
statute  that  had  been  made  to  punish  it?  The 
answer  is, — because,  (as  we  learn  from  Lord  | 
Cokt  in  the  same  place)  Ufxin  taking  measure 
of  the  statute  about  fourteen  years  before,  it 
had  been  found  too  narrow.* 

Amon^;  the  various  devices  in  use  with 
English  judges  for  stealing  legislative  jiower, 
this  may  be  mentioned  as  one  ;  when  a  statute, 
which  as  far  as  it  goes  is  to  tbeir  liking,  is 
found  not  large  enough,  or  has  been  unmade 
by  the  authority  that  made  it,  they  fill  up  the 
deficiency  with  an  imaginary  mass  of  common 
law.  Common  law,  a  creation  of  their  own 
imagination,  forms  thus  a  sort  o(  ptemnn,  upon 
which,  as  often  as  a  vacuity  is  to  be  filled  - 
up,  they  draw  at  pleasure.  f 

Sect.  V. — Ofseif-oncrative.  stlf-disgrachtg,  and 
sitf-discredilhig  evidence. 

1.  Self-onerative  evidence.  ^^ 

The  distiuclion  between  stlf-crimhitititv  tS^ 
timony    and    sclf-oncrativc   is   here    em|>loyed^ 
for  the  purpose  of  \Xs  corresponding  to  a  dis- 
tinction to  which,  ill  tlie  technical  system  of 
procedure,  so  many  important  consequences 
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have  been  attached :    I   mean  the  distinction 
between  criminal  cases  and  vivif  cases. 

It  is  on  this  occasion  that  self-criminative 
evidence  calls  for  a  distinction  of  no  small 
practical  imixjrtance  :  1.  testimony  self-crimi- 
native to  the  cflccl  of  ultra- pecuniary  punish- 
ment; and  2.  testimony  self-criminative  to  the 
effect  of  punislimcnt  not  more  than  equivali-nt 
to  pecuniary  : — a  dislinclioii  which  seems  suffi- 
ciently explained  by  the  terms  in  which  it  is 
here  expressed. 

Unless  it  be  where,  and  in  so  far  as,  the 
testimony  comes  under  the  appellation  of  kI/' 
ditgraciag  or  self  •discrediting ;  self-criminative 
eindence,  when  in  ibi  penal  effects  limited  to 
punishment  not  ultra- pecuniary,  will  (it  is 
evident)  to  that  or  any  other  purpose,  stand 
on  DO  otlier  footing  than  testimony  simply  self' 
ontratitx.  To  the  extent,  therefore,  of  that 
part  of  the  scale,  the  two  species,  self-crimi- 
native and  Klf-onerative.  coincide. 

If,  on  the  score  of  any  injury,  or  other  trans- 
gression, the  delinquent  is  adjudged  to  pay 
in  each  of  two  cases  a  determinate  sum,  (say 
10/.);  his  unwillinsniess  to  subject  himself  to 
that  obligalijm  will  not  be  less,  in  the  case 
where  the  money,  when  taken  out  of  his  pocket, 
is  put  into  the  pttckcl  uf  his  personal  adver- 
sary, the  party  injured,  than  in  the  case  where 
it  is  put  into  the  pocket  of  another  ]>arty.  with 
whom  he  has  no  quarrel;  as,  for  example,  the 
soverei^'n,  whether  for  his  own  bcuefit,  or  for 
the  benefit  of  the  community  at  large.  On 
the  contrary,  if  there  be  a  dinerence,  it  is  in 
the  case  where  the  amount  of  the  quantity  of 
the  matter  of  wealth  lost  to  himself  is  so  dis- 
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posed  of  as  to  add  to  the  eojoyioent  of  his 
adversary, — it  is  in  that  case,  that  his  unwilling- 
ness to  deliver  the  testiinooy  which  is  to  be 
productive  of  this  eticct,  will  naturally  riRe 
to  the  highest  pitch. 

If, — in  the  case  where  the  effect  of  the  con- 
viction, if  brought  upon  himself  by  his  testi- 
mony, would  be  to  subject  him  to  the  payment 
of  the  10/.  to  the  use  of  a  person  unobiioxious 
to  him, — his  testimony,  even  on  the  score  of  the 
unwillingness  and  vcYation  supposed  to  be  at- 
tached to  the  delivery  of  it,  were  to  stand  exclud- 
ed; while,  in  thccase  where  the  effect  of  it  would 
be  to  subject  him  to  the  payment  of  an  equal 
sum  to  the  use  of  a  person  more  or  le»s  odious 
to  him,  his  testimony  (notwithstanding  the  at 
least  equal  unwillingness  and  vexation  that 
might  well  be  supposed  to  be  attached  to  the 
delivery  of  it)  were  not  to  stand  excluded  ; 
flagrant  surely  would  be  the  inconsistency  with 
which,  in  the  judgment  of  every  mind  not  pre- 
possessed and  perverted  by  technical  ideas,  an 
arrangement  to  such  an  effect  would  appear 
chargeable.  Give  now  to  the  first  of  the  two 
cases  the  appellation  of  a  criminal  case,  to  the 
other,  the  appellation  of  a  civil  case:  will  the 
real  inconsistency  thus  seen  to  exist  between 
the  two  arrangements  of  law,  be  at  all  dimi- 
nished by  these  two  words  ? 

Among  the  different  modifications  of  self- 
prejudicing  evidence  above  distinguished,  the 
case  in  which  the  pretence  for  the  exclusionary 
EuJe  is  most  plausible,  is  evidently  the  case 
where  the  testimony  is  self- criminative,  to  the 
effect  o(  ultra-pecuniartf  punishment: — where 
the  punishment,  to  which  by  the  testimony  in 
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3uc8tioD  a  mau  exposes  tiimself,  rises  to  a 
egree  of  atHic likeness  above  the  utmost  to 
which  pecuniary  punishment,  in  the  hifthcsl  de- 
gree in  which  a  man  can  be  made  susceptible 
of  it,  is  regarded  as  equivalent. 

But  even  in  thit;  case  it  has  been  shewn, . 
that,  by  the  vexation  (be  it  what  it  may)  at- 
tached to  tiie  production  of  the  effect  by  means 
of  evidence  of  this  particular  description,  in 
contradistinction  to  other  evidence  at  large 
(i.  e.  to  extraneous  evidence),  no  sufficient  or 
proper  ground  for  the  exclusion  of  Uie  evidence 
can  ever  in  any  instance  be  constituted.  A 
fortiori  then,  neither  can  it,  in  the  case  where, 
in  reaped  of  the  prejudicitd  effect  of  it  to  the 
deponent,  the  evidence  is  simply  self-onerative, 
or  no  more  than  equivalent  to  scif-oncrative. 

2.  Self-disgracing  evidence. 

On  tlie  sulijfCt  of  Kclf-disp-acing  evidence,  a 
distinction  must  again  be  noted.  If,  in  the 
esse  where  the  evidence  is  self-crimiDativc, 
exposing  the  deponent  to  punishment  (/.  c.  to 
auneriiig,  on  account  of  some  transgression  of 
the  law  of  the  state,  or  of  the  received  ruloo  of 
morality),  the  eflect  of  the  punishment  (whether 
in  respect  of  the  transgression  to  which  it  is 
attached,  or  in  itselO  is  to  subject  a  man  to 
fliKgracc; — a  qucstiim  may  be  started,  whether 
the  effect  of  such  disgrace  be.  or  be  not,  to  raise 
the  punishment  above  the  level  of  the  most 
onerous  pecuniary  obligation.  Hut,  for  the 
practical  purpuKc  of  determining  whether  the 
evidence  in  iiuestion  ought  or  ought  not  on  this 
account  to  be  excluded,  the  inquiry  would  be 
purely  speculative  and  useless;  it  being  already 
Understood,  that  by  no  degree  of  magnitude  on 
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the  part  of  the  punishment  can  a  sufficient 
ground  be  formeu  for  the  exclusion  of  self- 
criminative  evidence,  howsoever  modified. 

.  A  use  that  has  been  made  of  the  appellative 
ulf-disp-acin^  is  this :  where  the  oHence  to 
which  the  punishment  is  attached  is  of  a  dis- 
graceful  nature,  by  whatever  testimony  a  man 
exposes  himself  to  suffer  as  for  that  offence,  he 
cxjioses  himself  of  course  to  the  disgrace  at- 
tached to  it.* 

Thus  far,  tlien,  self-disgracing  testimony 
coincides  with,  and  is  included  under,  self- 
criminative.  But  suppose  the  punishment 
already  inflicted.  Here  we  sec  a  case  in 
which,  in  the  course  of  a  man's  testimony,  the 
fact  of  his  having  suffercil  this  punishment,  and 
thence  of  his  having  committed  this  transgres-  , 
sion,  may  be  brought  to  view.  Here,  then, 'his  I 
testimony,  though  it  cannot  (to  the  efiect  of  its 
being  considered  as  exposing  him  to  suffer 
punishment  of  a  disgraceful  or  any  other  nature) 
be  ranked  with  propriety  under  the  head  of 
self-crimhiaiivc  lesliniony,  may,  with  not  the 
less  propriety,  be  termed  »elf •disgracing.  To  I 
distinguish  it  from  the  case  where,  by  the  same 
means  to  wliich  a  man's  testimony  expo-tes  him 
to  disgrace,  it  exposes  him  to  punishment  in 
other  shajies, — it  may  be  lemicd,  simply  self- 
disgracing. 

If,  by  testimony  which,  besides  being  self- 
disgracing,  is  self-criminative,  no  proper  ground 

*  So,  likewise,  <-i-cn  wlicrc,  although  in  itself  the  offence 
iiupoTts  no  disgmcc,  yet,  in  coosequcncc  of  thr  power  ofasw- 
cialion  over  the  imagiiiniions  iitid  uflcL'tioiis  ufniankin'),  ihe 
I>uiiT*hnifnt  nmchcd  lo  the  offbncc  is  of  iltclfpfoditdivc  oi  g 
thai  rftccl. 
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fur  exclusion  can  be  constituted ;  much  less  caa 
any  such  ground  be  constituted  by  testimony 
which  is  seU'-disgracing  simply;  sclt'-dis^Tacing 
without  being  self-criminative.  Not  so,  how- 
ever, ttays  English  law. 

A  nmn  is  produced  as  a  witness  on  either 
side:  on  a  former  occasion  he  had  been  con- 
victctl  of  an  oftencc,  of  which,  if  ascertained, 
the  effect  would  be  to  diminish  his  credibility, 
lo  weaken  the  force  of  the  persuasion  of  which  ' 
liis  testimony  might  othervi-i$c  be  productive.* 
Shall  the  question  be  put  to  him,  whether  it 
be  true  that,  on  the  occasion  mentioned,  the 
conviction  in  question  took  place?  JHo;  says 
a  rule  of  English  law.  No?  Why  not?  Be- 
cause this  is  making  a  man  disgrace  himself, 
making  a  man  expose  himself  to  shame.  And 
why  not  make  him  expose  himself  to  shame,  if 
he  has  done  what  by  the  sup])ositiou  ho  has 
done;  that  to  which  the  opinii^n  of  mankind, 
following  in  this  respect  the  linger  of  the  law. 
bu  annexed  disgrace, — properly  and  deservudiy 
lonexed  it?     Oh!  [says  the  prejudice)  because 

self-disgrncing,  or  call  it  a  self-degrading 
irer,  is  a  sort  of  self-accusing,  self-convict- 
iswer :  if  it  be  not  exactly  the  same  thing, 
it  is  analogous  to  it,  il  is  like  it,  which  is  enough 
for  us. 

Still  the  same  delusion,  still  the  same  short- 
Highteduess,  still  the  same  inconsistency  and 
self-contradiction.  The  witness  has  been  con- 
victed, say  of  perjury :  if  his  disgrace  be  offered 
to  be  proved  by  other  evidence,  by  such  evi- 
dence as  the  law  chooses  to  receive  (say,  by 
the  record  of  his  conviction), — if  this  be  the 
case,  it  is  all  well:  the  evidence  cannot  be  dis- 
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allowed,     ft  is  not  to  the  act  of  disgracing  him 

that  the  prejudice  opposes  itstelf;  it  is  only  to 
tht:  channel  through  which  the  disgrace  is  con- 
veyed. Disgraced  he  may  be :  disgrace  him 
you  may,  and  welcome :  only  he  must  not  be 
disgraced  out  of  his  own  mouth. 

in  this  case  (as  in  the  case  of  self-convicting 
evidence),  if  so  it  happens  that  he  has  disgraced 
himself  in  this  same  way  at  some  other  time, — 
if  any  other  person  affirms  that  in  his  hearing 
he  has  acknowledged  the  having  undergone 
any  such  conviction,  or  the  penal  consequences 
ofit, — evidence  of  this  loose  extrajudicial  con- 
fession may  be  produced  and  exhibited  to  his 
face.  It  itt  not  that  the  fact  is  not  to  be  proved ; 
but  it  is  not  to  be  proved  any  otherwise  than  in 
a  bad  way:  it  is  not  to  be  proved  by  immediate 
evidence,  it  is  only  to  be  proved  by  unoriginal, 
by  hearsay  evidence :  it  is  not  to  be  proved  by 
testimony  tlie  whole  of  which  is  covered  by 
the  sanction  of  an  oath ;  it  is  only  to  be  proved 
by  evidence  of  which  the  half  only  is  covered 
by  the  sanction  of  an  oath. 

To  what  end  seek  to  exempt  a  man  from  this 
accidental  shame?  It  is  a  suffering  that  arises 
out  of  his  di:lim[ueney,  and  in  the  nature  of  the 
case  will  bear  a  proportion  (as  exact  a  one  as  I 
can  usually  be  obtained)  to  the  degree  of  his 
delinquency:  by  the  example  it  affords,  it  will 
render  itself  subservient  to  the  main  end  and 

rurpose  of  puni.ihment.  the  deterring  others,   j 
Q  trials  in  general,  publicity  is  a  circumstance  1 
not  deprecated,  hut  aimed  at.  and  generally 
approved.     Beneficial  as  it  is  recognized  to  be 
on  all  other  occasions,  what  should  render  it 
otherwise  than  beneficial  on  this ?    The  evil 
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tlien,  is  no  other  than  a  part,  though  an  acci- 
dental  part,  of  the  evil  of  punishment ;  that  evil 
which,  by  the  supposition  necessarily  involved 
in  the  institution  of  the  penal  law.  is  out- 
weighed by  a  ^'reater  good.  The  publicity  of 
punishment  isone  of'theconstaDtandapplaiided 
aims  of  the  law  upon  all  occasions :  it  is  only 
by  that  part  of  it  which  is  public  and  known, 
that  the  punishment  docs  any  good :  so  much 
of  it  as  is  unknown,  is  so  mucli  pure  evil,  so 
much   misery  in  waste.    The  publicity  of  its 

Iiunishmcnis  is  one  of  the  constant  aims  of  the 
aw  on  all  occasions:  on  the  particular  occasion 
in  question  it  is  attended  witii  a  |>artjcular  use. 
over  and  above  every  use  with  which  in  general 
it  is  attended  ;  to  what  end,  with  what  sort  of 
Consistency,  seek  an  this  occasion  to  cover  that 
«hanie,  which  on  all  other  occasions  it  is  the 
object  of  the  law  to  uncover?  To  what  end 
seek  to  cover  it  now, — now  when  the  uncover- 
iug  of  it  is  demanded  for  a  particular  useful 
purpose  f 

"The  inconi-enience  of  l!ie  rejection  is  this : 
either  you  cannot  prove  the  fact  at  all,  or  if  you 
do  prove  it.  you  prove  it  by  evidence  the  pro- 
duction of  which  is  attended  with  an  additional 
and  useless  expense. 

The  witness  in  question  is,  by  the  supposition, 
on  the  spot :  get  the  evidence  from  biin,  you 
get  it  without  any  additional  expense  or  vexa- 
tion in  any  other  shape.  If  it  is  not  from  him 
that  you  get  it,  and  yet  you  get  it  notwith- 
standrng,  the  evidence  you  get  of  it  is  a  record: 
a  great  mass  of  parchment,  wliich,  or  a  copy  of 
it,  is  to  be  lu^gtrd  into  court,  at  I  know  not 
what  expense.     To  avoid  loading  this  guilty 
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person  \rilh  an  ideal  suffering,  you  impose  a 
real  suftering  upon  some  innocent  one.  Better 
for  the  party,  perhaps,  to  let  the  suspected 
evidence  go  for  unsuspected,  than  to  purchase 
the  faculty  of  throwing  the  suspicion  on  it  at  so 
heavy  an  expense. 

This  is  nut  all-  Perhaps  the  record  is  not 
producible :  there  is  no  time  fur  it.  The  slain 
upon  the  character  of  the  witness  does  not 
come  to  the  knowledge  of  the  party  till  a  few 
days  before  the  <lay  appointc<l  for  the  trial: 
the  trial  cannot  be  put  off  for  this  purpose,  or 
not  without  a  disproportionate  expense :  and 
the  interval  between  the  day  of  the  discovery, 
end  the  day  appointed  for  the  trial,  affords 
not  time  sufficient  lor  the  production  of  tlie 
necessary  parchment. 

Two  errors  arc  here  combined :  two  opposite 
excesses.  When  the  fact  of  the  conviction  is 
suffered  to  appear,  the  witness  is  rejected  abso- 
lutcly :  when  the  truth  is  thus  prevented  from 
coming  to  light,  the  tainted  testimony  is  palmed 
upon  the  jury  for  sound.  What  says  reason 
all  tliis  while  ?  That  in  this  case,  as  in  all 
others,  the  testimony  should  be  suffered  to 
make  its  way  to  the  ears  of  those  to  w*hom 
it  belongs  to  judge,  but  not  without  the  cause 
of  suspicion  stamped  upon  it:  that  they  should 
be  free  to  hear  it,  and  free  when  they  have 
heard  it,  to  bestow  upim  it  such  credence  as 
shall  appear  to  them  to  be  due  to  it. 

Bnt  eases  are  not  without  example,  in  which. 
although  no  punishment  at  all  be  attached  to 
tlie  act,  or  none  the  application  of  which  could 
with  propriety  be  trusted  to  a  promiscuous 
hand,  disgrace  is  nevertheless  attached  to  it. 
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Take  for  example  fornication,  especially  on  the 
part  of  a  female,  never  married,  and  of  charac- 
ter  othcrwiite  un!i[>oUctl :  take,  again,  adultery, 
especially  on  the  part  of  the  wife,  whose  in- 
fidelity, but  for  the  teslimony  in  question,  might 
have  remained  untsuspectcd,  Hnd  the  peace  of 
the  busbatvd  undisturbed. 

In  a  case  of  this  sort,  no  j;ood  being  attached 
to  the  disclosure,  but  so  much  pure  eril ;  (he 
\-exation  (abstraction  made  nf  the  demand  pro< 
duced  for  the  testimony,  by  the  cause  for  the 
purpose  of  which  it  is  proposed  to  be  called  for) 
would  be  not  barely  preponderant,  hut  pure, 
without  any  thing  in  the  opposite  scale  to 
weigh  against  it. 

Shall  it.  then,  be  exacted,  or  excluded  ?  The 
answer  depends  upon  tlic  principle  already  laid 
down  in  a  former  place.  Exacted,  if  the  mis- 
chief from  misdccision  for  want  nf  the  evidence, 
would  be  pre|)onderaut  over  the  mischief  con- 
sisting of  the  vexation  produced  by  the  disclo- 
sure. Kxcluded,  if  the  preponderance  be  on  the 
other  side.  Exact  it,  if  (for  example)  but  for 
the  benefit  of  this  evidence,  the  defendant,  (the 
prosecution  buin;^  capital,  and  he  innocent) 
will,  over  and  above  the  disgrace  attendant  on 
conviction,  be  unjustly  put  to  death.  Exclude 
it,  if  the  <piesti<)n  bt-  no  more  than  whether  the 
defendant  be  liable  to  pay  a  penally,  or  an  al- 
leged debt,  to  the  amount  of  a  few  shillings. 

In  the  two  opposite  cases  here  exemplified, 
the  propriety  ol  admiKKiun  in  the  one  case,  of 
exclusion  in  the  other,  will  scarcely  raise  a 
doubt.  Between  these  two  extremes  to  draw 
a  line  of  demarcation,  will  be  (as  already  ob- 
sen-ed)  a  task,  to  a  certain  degree  for  the  legis- 
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lator,  and,  wbere  his  means  of  discrimination 
terminate,  for  the  judge. 

3.  Self-dita'ctllti»g  evidence. 

Tlie  range  o( seif-JUvraJiliiig  testimony  is  yet 
more  narrow.  The  term  may  serve  to  signify 
self-disgracing  testimony  of  any  kind,  so  far  as 
it  is  considered  as  productive  of  this  particular 
effect. 

Far  from  constituting  of  itself  a  proper  ground 
of  exclusion  on  the  score  of  vexation,  it  is  not 
in  the  natnre  of  it  to  contribute  any  thing  to 
the  formation  of  any  such  ground  on  that  score. 
Vexation,  all  the  vexation  which  it  is  in  the 
nature  of  such  testimony  to  be  productive  of  in 
the  breast  of  the  deponent,  consistJi  in  the  dis- 
grace. As  to  his  testimony's  being  believed  or  not 
believed,  (it  being  by  himself  that  whatever  evil 
consequences  may  result  from  it  are  to  be  borne); 
if  it  were  not,  in  any  part  of  it,  to  be  believed, 
— if,  in  respect  of  its  effect,  it  were  in  so  com- 
plete a  degree  self-discrediting, — his  vexation 
would  be  but  so  much  the  less.  But  such  (as 
every  one  sees,  and  as  we  have  seen  already)  is 
not  the  effect  of  acknowledged  untrustworthi- 
ness  on  the  part  of  the  deponent,  where  it  is 
on  bis  own  shoutilers  that  the  burthen  of  the 
decision  falls.  On  the  contrary,  the  more  un- 
trustworthy he  appears  as  to  other  jwints,  the 
surer  every  body  i.s,  that  whatever  part  of  his 
evidence  is  understood  by  him  to  operate  to  his 
own  prejudice,  is  tnie. 

Sect.  VI.  —  Case  of  evidence  self -disso-vhig 
alid  iu  causA,  considered. 

Ir  may  happen  that  the  cause,  by  means  of 
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which  the  deponent  exposes  himself  to  the 
mischief  attaci)e<i  to  the  self-[ircjudicing  evi- 
dence, 15  not  the  cause  in  hand,  but  aootber 
cause,  viz.  a  cause  already  in  prospect,  or  a 
cause  liable  to  be  produced  by  the  disclosure 
made  by  the  evidence. 

In  respect  of  the  quantum  of  vexation,  the 
variation  here  in  question  will  make  no  dif- 
ference. 

But,  compared  with  the  opposite  case,  (with 
the  caKG  in  which  the  mischief  consists  in  an 
unfavourable  termination  of  the  suit  actually  in 
band),  the  reasons  in  favour  of  admission,  the 
reasons  against  the  exclusionary  rule,  operate 
in  this  case  with  redoubled  force. 

Against  the  evil  of  the  self- regarding  vexa- 
tion produced  by  the  self-disservmg  testimony 
of  a  piirtj/,  there  is  no  other  good  to  be  set 
than  the  advantage  attendant  un  a  right  de- 
cision, instead  «f  misdccision  or  failure  of  jus- 
tice, in  that  one  cause.  But  in  the  case  where 
the  proposed  deponent  is  an  extratitous  witness, 
—in  addition  to  that  same  lot  of  advantage,  (in 
so  far  as  the  testimony  is  in  this  respect  effi- 
cacious) there  comes  the  advantage  attendant 
on  a  right  decision,  instead  of  misdecision 
or  failure  of  justice,  in  another  cause:  to  wit, 
the  additional  cause  to  which  it  is  the  tendency 
of  such  disclosure  to  give  birth. 

Prosecution  for  robbery :  John  Stiles  ex- 
amined in  relation  to  it,  in  the  character  of  an 
extraneous  witness.  A  question  is  put,  the  effect 
of  which,  were  he  to  answer  it,  might  be  to 
subject  him  to  conviction  in  respect  of  another 
robbery,  attended  with  murder,  in  which  he 
bore  ashare.     On  the  ground  of  public  utility 
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and  common  sense,  is  there  any  nraaon  why 
the  collateral  advantage  thus  proffered  by  for- 
tune to  justice  shuuld  be  luregoiic .'  lictusing 
to  compass  the  execution  of  justice  by  this 
means,  by  what  fairer  or  better  means  can  you 
ever  hope  to  compass  it? 

The  punishinent  he  will  incur,  if  miy.  will 
Ijc  a  distinct  punislimcnt,  foradistinct  offence; 
an  offence  which,  at  the  institution  of  the  suit, 
was  perhaps  never  thouf^ht  of. 

fie  it  so:  and  should  this  happen,  where 
will  be  the  mischief  ?  wherein  consists  the 
grievance?  That  a  crime,  which,  but  for  tbc 
accident,  might  perhaps  have  remained  un- 
punished, comes,  by  means  of  this  accident, 
to  be  punished.  Of  the  penal  law  in  question. 
nothing  being  known  but  that  it  is  a  penal  law, 
is  it  thereby  known  to  be  a  bad  cue  ?  and  to 
such  a  degree  o  bad  one.  that  the  execution  of 
it  in  a  grievance  ?  Is  the  state  of  the  law  then 
such,  that  a  law  taken  at  random  is  more  likely 
to  be  a  bad  one  than  a  good  one?  a  nuisance 
than  a  security?  Or  is  a  law  the  less  likely  to 
be  good,  the  more  likely  to  be  bad,  because  it 
is  by  this  accident,  rather  than  any  other,  that 
the  transgression  of  it  happens  to  be  brought  to 
light  ? 

This  increase  of  reason,  this  reduplication  of 
advantage,  extends  itself  (it  is  evident)  with 
proportionable  force  from  the  top  to  the  bottom 
of  the  scale  of  good  on  one  hand,  of  evil  on  the 
other,  attached  to  self-prejudicing,  to  self-dis- 
serving, evidence:  io  all  degrees  of  self-crimi- 
native, to  all  degrees  of  seif-onerative :  to  all 
suits  calked  crimina),  to  all  suits  callixl  civil. 

But  what  shall  wc  say,  if,  by  a  summons  to 
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appear  as  a  witness  io  a  cause  (penal  or  non- 
|ien;il^  ht'twcvn  olhor  |>crKons,  an  individiiat  is 
pi)r[K>sely  entrapped  ;  and,  being  (in  obedience 
to  tliat  summons)  actually  in  court,  is  inter- 
roKaled  concerning  a  distinct  offence  supposed 
to  nave  been  committed  by  himself,  and,  in  con- 
sequence of  his  answers,  stopped  and  con- 
si^ed  to  durance.' — What  ?  Why, — that,  so  a 
delin<]ucnt  be  but  brought  into  the  hands  of 
justice,  just  as  well  may  it  be  by  this  means 
as  by  any  other.  Truth  is  not  violated  ;  hction 
is  not  employed:  no  false  tale  is  told;  no  false- 
hood here  defiles  the  lips  of  justice. 

Nor,  though  possible,  i.i  the  case  likely  to  be 
frequent.  The  question  must  be  relevant,  per- 
tinent to  the  cause  actually  in  hand,  or  an 
answer  will  not  be  (for  it  ought  not  to  be) 
allowed  to  be  given. 

The  suit  not  as  yet  in  hand,  may  possibly 
have  been  the  principal  object  in  view  in  the 
summons. — But  what  if  it  be?  If,  instead  of 
being,  in  this  way.  slopped  when  appearing  to 
give  evidence  in  another  suit,  the  witness  had 
been  arrested  in  consequence  of  a  direct  charge 
made  upon  him  on  the  ground  of  such  his  of- 
fence,— ill  what  res]>cct  would  his  guilt  have 
been  increased,  or  his  suffering,  in  respect  of 
it,  diminivihcd  ? 

f^ven  now,  it  occasionally  happens  that  a 
person  summoned  to  appear  as  a  witness  in  a 
cause  to  which  he  is  not  a  party,  appears  ac- 
cordingly, and,  being  deenicu  guilty  of  perjury, 
it  committed. 

But  even  under  the  supposition  that  the 
admission  of  'mdirectti/  elicited  self-convicting 
evidence  were,  us  such,  improper;  still,  if  the 
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admission  oi  directly  elicited  sell-convicting  evi- 
dence be  proper,  no  distinct  mischief  can  be 
chargeable  to  the  account  of  self- convicting 
evidence  when  indirectly  elicited.  Why? 
Because,  admitting  the  propriety  and  conse- 
quent existence  of  the  practice  of  admitting 
self-convictinf*  evidence,  a  n:giilation  excluding 
the  faculty  of  extracting  sclf-convicling  evi- 
dence incidentally,  would  not  operate  aa  a 
bar  to  the  supposed  mischief:  since  the  evi- 
dence in  question,  if  not  extracted  out  of  the 
cause  in  which  it  happens  incidentally  to  pre- 
sent itself,  might  always  be  obtained;  viz.  by 
a  distinct  suit  instituted  on  purpose  :  and  with 
the  same  mischief  and  suflering  to  the  party 
prejudiced,  viz.  the  delinquent;  though  not 
with  the  same  convenience  in  respect  of  de- 
spatch, and  in  respect  of  the  throwing  those 
fuller  and  ulterior  lights  (hat  might  thus  be 
thrown  upon  tlic  offence  first  pursued,  by  other 
oftcnces  that  happen  to  be  connected  with  it. 
In  a  word,  supposing  direct  evidence  of  this 
kind  to  be  admitted.  —  then,  if  you  exclude  in- 
cidental, whatever  effects  may  be  apprehended 
from  it,  of  a  kind  which  are  (with  or  without 
reason)  regarded  as  inconvenient,  will  still  be 
produced,  but  with  additional  inconvenience. 

An  effect  (for  example)  which  certainly  might, 
by  design  and  contrivance  be  brought  into 
existence  by  incidental  self-convicting  cvideDce, 
is,  that  of  instituting  a  sort  of  feigned  suit, 
penal  or  non-penal,  for  the  pur|iose  of  bringing 
to  light,  not  the  facts  belonging  properly  and 
directly  to  the  avowed  cause  ol  action,  but 
others,  of  a  cnmplexion  dificring  to  any  degree 
of  remoteness.   Supjiose,  for  example,  a  project 
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formed  for  bringing  down  disgrace  and  punish- 
mt'Dl  on  Ihe  head  of  an  individual,  by  raeanB  of 
questions  to  be  put  to  him,  in  tlie  character 
either  of  a  defendant  or  a  witness,  in  a  cause 
to  be  instituted  on  purpose ;  drawing  thus  out 
of  bis  mouth  the  confession  of  some  crime,  or 
disgracetu)  act,  for  which  he  has  not  been  pro- 
secuted. May  not  this  be  done?  Yes:  but 
not  witli  any  advantage  to  the  party  whose 
invention  is  supposed  to  be  thus  employed,  nor 
with  any  disadvantage  to  the  party  against 
whom  it  is  su|}poscd  to  be  employed.  Why? 
Because  iu  this  there  is  nothing  more  than 
what  might  be  done  in  a  direct  and  ordinary 
way,  by  a  suit  instituted  on  purpose. 

In  every  point  of  view,  then,  m  which  it  can 
be  considered,  the  practice  in  question  appears 
tu  stand  clear  of  objection.  In  the  first  place, 
because  the  result  supposed  to  be  produced, 
cannot,  with  any  propriety,  or  in  consistency, 
be  reckoned  in  the  number  of  undesirable  re> 
uilts :  in  the  next  place,  because,  though  it 
were,  no  ulterior  facility  is  aHbrded  fur  the 
production  of  this  supposed  undesirable  result: 
no  new  or  ulterior  facility  is  afforded,  beyond 
what  would  exist  without  it. 

Under  the  systems  of  procedure  derived  from 
[.Ihe  Roman  law,  and  in  particular  under  that 
ibmierly    pursued    in    France,    self-convicting 
ice  being  allowed  to  be  extracted  in  the 
lirect  way,  so  is  it  in  the  incidental  and  occa- 
lional  way  above  described.   Tiie  result  is  in  the 
lighest  degree  favourable  to  the  interests  of  jus- 
Wee.    At  a  very  early  period  of  my  studies,  aeci- 
'dent  having  conducted  me  to  the  collection  of 
remarkable  trials  known  bv  the  name  of  the 
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Causes  CH^hres,  comparing  what  I  there  ob- 
served with  such  obstTvations  as  it  had  fallen 
in  my  way  to  make,  in  relation  to  trials  (and 
especially  in  criminal  causes)  conductea  in 
the  English  mode,  one  very  striking  point  of 
diversity  caught  my  eye.  In  the  English 
mode,  when  any  plan  of  deep  and  extensive 
artitice  and  villainy  presented  itself,  it  was 
only  into  here  and  there  a  comer  of  it  that  the 
light  of  discovery  appeared  to  have  been  thrown : 
a  multitude  of  circumstances  remained  still 
involved  in  darkness:  a  multitude  of  particu- 
lars still  remained,  in  respect  of  which,  the 
mind  of  the  inquirer  remained  unsatisfied ;  he 
who  should  propose  to  himself  to  draw  up  a 
complete  history  of  the  criminal  transaction, 
would  find  materials  continually  wanting; 
would,  in  a  word,  find  the  task  impracticable. 
Why?  Because,  out  of  a  mullitucie  of  delin- 
quencies committed,  the  inquiry  was,  by  the 
narrowness  of  the  path  elialked  out  for  the 
course  of  procedure,  confined  to  one  ;  because, 
by  this  or  that  arbitrary  and  irrational  rule,  a 
seal  was  put  upon  the  lips  of  those  who  knew 
most  about  the  matter. 

In  tlie  French  mode,  on  the  other  hand, 
every  transaction  appeared  to  be  sifted  to  the 
bottom ;  no  doubt  remained  :  all  the  actors, 
all  the  sufifcrers,  were  brought  upon  the  stage; 
proximate  causes,  remote  causes,  concomitant 
circumstances  and  consequences,  all  stood  be- 
fore the  reader  at  a  view. 

In  Ihc  same  proportion  in  which  the  faculty 
and  practice  of  reaping  the  collateral  advan- 
tage now  and  then  presented  by  the  self-dis- 
ser\'ing  testimony  of  an  extraneous  witness,  is 
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beneficial  to  the  interests  of  society,  it  is  pre- 
jmiicial  to  the  opposite  and  adverse  interest; 
tbe  interest  of  the  professional  lawyer,  under 
every  system ;  the  interest  of  the  official  as 
well  as  of  the  professional  lawyer,  under  the 
fce-galheriug  system. 

It  defrauds  bim,  (that  is,  if  admitted,  which 
he  lias  taken  care  il  shall  not  be,  it  would 
defraud  hinil  and  in  a  double  way,  of  his  due. 
In  the  suit  already  in  band,  it  defrauds  hint 
of  the  several  advantages  already  enumerated 
under  the  head  of  the  uses  of  the  exclusionary 
rule  to  the  man  of  law.  By  means  of  the  effect 
with  which  it  may  be,  and  (when  the  testimony 
thus  obtained  is  sutHcicnt  to  warrant  the  deci- 
sion it  points  to)  ought  to  be,  attended ;  it 
defrauds  him  of  the  whole  of  the  profit  that 
might  have  been  extracted  from  the  additional 
suit,  had  it  commenced  and  been  continued  in 
the  regular  and  ordinary  course :  it  produces 
to  the  community  at  large  tlie  benefit  of  two 
suits,  with  the  delay,  vexation,  and  expense, 
and  consc([uently  with  the  lawyer's  profit, 
of  no  more  than  one. 

This  being  the  case,  it  may  without  difficulty 
be  imagined  how  sincere  an  abhorrence  the 
idea  of  a  practice  thus  informal  and  irregular 
excites  in  their  inflexible  and  learned  breasts : 
with  what  heroic  firmness  they  adhere,  on  this 
doubly  important  ground,  to  the  exclusionary 
rule:  with  how  tender  a  sjinpathy  they  con- 
template, as  if  it  were  their  own,  the  peril  of 
the  malefactor,  or  other  enl-doer, — in  whatever 
degree,  and  on  whichever  side  of  the  cause,  their 
customer,  their  partner,  their  best  Irieud. 
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CHAPTER  IV. 


INCOXStSTENCIES    OF    ENGLISU     LAW    IK     RE- 
CABD  TO  SELF-DISS£RV1NG   EVIDENCE. 


TiiLs  rule,  tliis  exclusionary  rule,  which 
grounds  itself  on  the  evil  of  vexation,  would 
not  be  a  rule  of  jurisprudential  law  (more  par- 
ticularly of  English  Jurisprudential  law),  if  it 
had  nut  its  exceptions:  and  these  exceptions 
(no  intimation  being  given  of  them  in  the  rule) 
forming  so  niauy  contradictions;  and  the  re»sons 
of  them  (not  being  good  but  on  the  supposition 
that  there  are  no  reasons,  or  none  but  bad  ones, 
for  the  rule)  forming  so  many  incoosisten- 
cies. 

In  a  former  place  there  was  occasion  to  men- 
lion,  in  Ibe  character  of  so  many  uses  lo  justice 
attending  the  admission  of  self-prejudicing  tes- 
timony, (that  is,  of  questions  leading  to  the 
extraction  of  it),  that  thereby  the  receipt  of 
two  other  species  of  evidence  from  the  same 
source. — evidences  equal  at  least  in  vexation, 
inferior  in  instructiveness,  safety,  and  trust- 
worthiness,— would  in  general  be  saved.  These 
were,  1.  papers  (such  as  letters  or  memoran- 
dums) containing  a  discourse  supposed  to  be 
that  of  the  party ;  aud  2.  the  supposed  extra- 
judicial conversation  supposed  to  be  held  by 
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the  party,  on  any  occasion  not  being  a  judicial 
(MiC,  and  reported  by  another  person  in  the 
character  of  a  judicial  witne&s. 

Useful,  in  case  of  necessity,  for  the  puqiose 
of  strengtheiiini;  or  weakeninjj;  tlic  o])inion  of 
the  trustworthiness  of  the  immediate  evidence 
Irom  the  same  source, — useful,  though  less  safe, 
in  the  character  of  succedanea  to  it  when  it  is 
not  to  be  had, — who  does  not  see  how  bad  a 
substitute  these  unsanctioned  and  uncross-exa- 
minabJc  evidences  make,  for  the  mass  of  imme- 
diate testimony  from  the  same  source  ?  when  it 
is  to  be  bad,  and  under  the  same  securities  for 
its  correctness  and  completeness  (viz.  oath  or 
what  is  equivalent,  and  counter-interrogation] 
as  in  the  case  of  an  extraneous  witness. 

These  secondary  and  inferior  species  of  evi- 
dence are  accordingly  admitted;  but  upon  what 
terms  ?  Upon  the  terms  of  their  not  receiving 
the  confirmation,  infirmation,  explanation,  or 
completion,  that  could  have  been  applied  to 
them  by  the  immediate  evidence  from  tiie  same 
original  source.  Upon  condition  of  tlicir  being 
freed  from  that  check;  of  the  judge's  refusing 
lo  himuelf  the  benefit  of  that  security  against 
deception  am)  misdecision ;  and  no  otherwise. 

1.  First  contradiction  to  the  exclusionary 
role:  —  admission  of  the  supposed  casually  and 
extrajudicially  written  discourse  of  the  person 
excluded ;  lo  whom,  for  fear  of  vexing  him,  {he 
standing  or  not  standing  there),  no  questions  are 
permitted  to  be  put. 

2.  Second  contradiction  to  the  exclusionary 
nilc : — admission  of  hearsay  evidence,  purport- 
iug  to  contain  the  casually  and  extrajudicially 
ipokcn  discourse  of  the  person  to  whom,  for 


286 


EXCLtniON. 


IBottKlX. 


fear  of  vexing  him  (he  standing  or  not  standing 
there),  no  questions  are  permitted  to  be  put. 

or  the  vexatioD,  for  the  avoidance  of  which 
such  sacrifices  Iiavc  been  made, —  sacrifices  not 
to,  but  of  the  interests  of  truth  and  justice, — 
an  estimate  may  now  be  madt;.  It  is  the  dif- 
ference between  that  which  a  man  feels  wheji 
the  testimony,  in  conscqucnec  of  which  be 
sees  himself  exposed  to  suffer  \\'iiatevcr  it  be. 
issues  on  the  occatiion  iii  hand  immediately  out 
o(his  omit  hps  or  his  o\vii  pen,  —  and  that  which 
he  feels,  when, — teetimouy  to  tJie  same  t-flect, 
exposing  him  to  the  same  suA'ering,  neither 
more  nor  less,  having  happened  on  some  pre- 
ceding occasion  to  escape  from  his  ow-n  iipx 
or  his  own  pen, — ^he  heat's  or  sees  it  brought  out 
against  bin)  on  the  occasion  in  hand,  from  the 
lips  or  the  pen  of  some  other  person.  The  dif- 
ference between  what  be  feels  at  hearing 
brought  out  against  him  information  which 
dropped  from  him  at  a  time  when  he  was  off 
his  guard,  and  knew  not  the  use  that  woidd  be 
made  of  it, — and  that  whicli  he  feels  at  the 
yielding  the  same  infonnation  at  a  time  when 
he  is  completely  upon  his  guard.  Now  then, 
what  is  tile  real  value  of  the  mischief,  in  con- 
temptation  of  which  an  amendment  has  been 
made  in  the  maxim.  Jiat  justitia,  ruat  va-lum. 
Juttitia  being  erased,  and  iiijustiua  substituted? 

But  it  is  a  weight  added  to  a  man's  affliction 
(it  may  be  .said)  to  have  the  proof  that  is  to 
subject  him  to  punishment  drawn  out  of  his 
own  mouth.  A  weight? — nu,  not  of  a  feather. 
What  is  this  burthen,  compared  with  the  bur- 
tlicn  impohed  without  remorse  upon  individuals 
completely  innocent, — upon  the  individuals  con- 
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vened  as  witnesses?  Ttie  suft'ering — tbe  real 
siiflfering  —  is  that  which  is  inflicted  by  the 
puDisbineiit  itscll":  a  sufieriug,  the  inflictian  of 
which  is  by  the  suppositiun  (speaking  with 
reference  to  the  aggregate  interests  of  the 
community)  a  desirable  event.  In  that,  and 
that  alooe,  coosists  the  real  affliction.  As  to  the 
supposed  addition, — a  mere  metaphorical  tjuan- 
tjty,  —  except  in  the  mind  ot  tlie  rlietuiician  it 
has  no  existence. 

You  are  sure  of  bcin^  convicted :  by  what 
sort  of  evidence  would  you  choose  rather  to  be 
convicted?  By  tlie  evidence  of  other  people 
without  any  of  your  own,  or  by  evidence  of 
other  people's  and  your  own  together? — Were 
a  question  of  this  sort  put  tu  a  malefactor, 
would  it  not  be  matter  of  perplexity  to  him  to 
choose  ?  Would  nut  a  pot  of  beer  or  a  ^lass  o( 
gin,  on  whichever  side  placed,  be  sufficient  to 
turn  the  scale  ? 

But  allowing,  for  the  sake  of  argument,  that 
there  is  a  diflercnce  between  the  pain  in  the 
one  case  and  the  pain  in  the  other:  for  my 
own  part,  I  can  see  none :  but  if  there  be,  can 
it  be  assumed  as  a  competent  and  sufficiently 
broad  and  solid  ground  for  tiie  establishment  of 
a  rule  of  taw  ?  Is  there  any  thing  here  capable 
of  being  set  against  the  mischiefs  of  impunity? 
llie  mischiefs  of  llie  otieuce  (be  it  what  it  may) 
which  the  law  in  question, — the  law  which  the 
rule  of  exclusion  in  question  seeks  to  debilitate. 
—  is  employed  to  combat?       v 

Justice  out  of  the  question  (which  certainly 
has  nothing  to  do  in  it),  refer  the  matter  to 
mercy,  whatever  be  meant  by  mercy;  and  ask, 
whetlier  a  malefactor  be  the  less  deserving  of 
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mercy,  because  it  so  happens,  that,  without 

putting  any  questions  to  himself,  evidence  suf- 
ticicitt  to  conviction  happenii  tu  come  in  from 
other  sources? 

In  England,  society  exists;  therefore  English 
law  miut  have  given  admission  either  to  the 
makeshift  or  to  the  reg;ular  evidence  from  that 
same  source.  It  excludes  the  regular ;  it  ad- 
mits the  makeshift.  Obsen-e,  then,  the  result 
of  tliis  prodigious  scrupulosity,  of  this  senti- 
mental tenderness: — a  preference,  and  that  an 
exclusive  one,  given  to  inferior  evidence. 

Lau'j/cr.     Inicrior?  ay,  in  your  estimation. 

No/i-Lawjfer.  Yes:  but  1  speak  not  of  my 
own  estimation  only,  nor  of  tlie  estimation  of 
men  in  general  only,  but  of  your  own.  Sup- 
|M>se  it  the  case  of  an  extraneous  witness:  a 
person  whose  testimony  it  is  proposed  to  call 
m,  he  having  no  share  or  interest  in  the  cause. 
Dovou  in  that  case  accept  of  a  letter  or  memo- 
randum of  his,  or  a  supposed  extrajudicial  dis- 
course of  his,  in  lieu  of  the  judicially  delivered 
testimony  of  his  own  hand,  or  the  immediate 
evidence  of  his  owu  lips  ?  Do  you  in  this  in- 
stance exclude  the  regular,  open  the  door  to 
the  makeshift  evidence,  from  the  same  source? 
Not  you,  indeed :  far  from  excluding  the  regu- 
lar evidence,  you  do  not  admit  the  makeshift  : 
far  from  giving  an  exclusive  admission  to  the 
makeshift,  you  do  not  (unless  incidentally,  for 
infirmation  or  confirmation)  gire  it  any  admis- 
sion at  all. 

3.  In  the  short  and  disastrous  reign  of  Philip 
and  Mary,  came  out  the  statute*  so  oflen  meu- 

•  2  lod  3  Philip  and  Munf,  c.  10, 
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tioncd,  in  virtue  of  wliicb,  in  cases  treated  as 
criminal,  and  where  the  punishment  rises  to 
that  of  felony^  jutitices  of  the  peace,  acting 
singly,  are  empowered  to  resort  to  the  mouth 
oflhc  defendant  (the  supposed  transgressor)  for 
information  on  the  subject  of  Ihc  ottence. 

Not  a  syllable  can  he  utter  that  may  not 
have,  that  was  not  desig^nud  at  least  to  have, 
in  case  of  his  having  been  guilty,  the  effect  of 
self'-crimi native  evidence.  Not  a  minute  after 
any  nuch  question  put  to  him  can  he  remain 
silent,  but  his  silence  (at  lca*it  if  the  use  were 
made  of  it  that  might,  and  ought,  and  was  in- 
tended to  be  made  of  it)  would,  iu  like  manner, 
liave  the  effect  of  self-criminating  evidence. 

Contradictory,  however,  as  this  statute  is, 
when  compared  with  the  jurisprudential  rule; 
the  charge  of  inconsistency  (it  must  be  con- 
fessed) extends  not  to  this  case.  The  rule  was 
the  work  of  the  man  of  law,  seeking  his  own 
ends.  The  exception, — a  sprig  of  common  sense, 
imported  from  the  continent  of  Europe,  and 
planted  in  a  bed  of  nonsense  and  hypocrisy,  by 
which  it  has  been  nearly  choked,  —  was  the 
work  of  the  sovereign,  seeking  the  welfare  of 
his  people  through  the  ends  of  justice.  Happy 
the  nation,  had  no  worse  importation  taken 
place  under  the  auspices  of  Spanish  influence ! 

Third  contradiction  to  the  exclusionary  rule ; 
— preparatory  examination  of  sus[)ected  felons, 
under  the  statute  of  Philip  and  Mary. 

Thus  far  we  have  ^cvn  the  contradictions 
given  to  the  rule,  when  the  punishment,  to  which 
the  man  exposes  himself  by  his  sclf-criminative 
evidence,  is  ultra- pecuniary :  rising,  in  its  lowest 
degree,  above  the  highest  level  to  which  pecu- 
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niaiy    puiiislnneiit    is   capable    of   extending 
iucH". 

Observe,  now,  titc  contradictions  which  it 
bai;  received  tn  the  ca&e  where  the  punishmcot 
is  notulra-pccuniary, — docs  not,  in  its  hi^hei^t 
dcj*;rcc.  rise,  in  |>oint  of  afflict iveiiess,  above  the 
level  of  pecuniary  puniiiluncnt. 

But  in  the  case  where,  in  how  heavy  a 
de^-ce  soever  onerous,  the  heaviest  obligation 
to  which  the  party  stands  exposed  does  not 
wear  the  name  ot"  punishnieul, — sclf-aiierative, 
self-onerativc  simply,  is  the  name  tliat  has 
been  given  to  the  evidence.  The  cases  em- 
braced by  sell -criminative  evidence  exposing 
the  jHirty  to  punishment  not  beyond  pecuniary, 
and  the  cases  embraced  by  evidence  simply 
self-onerative.  are  therefore,  to  this  purpose  at 
least,  the  same  caKes :  the  rules  ant)  practices, 
therefore,  that  operate  in  contradiction  to  Uie 
rule  exchidinff  self-oncraiive  evidence,  are  so 
many  contradictions  to  the  rule  by  which  self- 
criramative  evidence,  to  the  etFecl  of  punish- 
ment not  ultra-pecuniary,  stands  evcludcd. 

4.  A  motion  for  an  in  format  ion  (a  criminal 
information)  is  a  suit  instituted  to  know  whe- 
ther a  suit  shall  be  instituted :  a  suit  carried 
on  upon  the  worst  evidence  that  can  be  found, 
to  know  whether  a  suit  for  Ihe  same  cause 
shall  be  carried  on  upon  good,  or  less  bad,  e\i- 
dence:  a  suit  carried  on  upon  premeditated, 
preconcerted,  uncrosscxaminubic  evidence,  to 
know  whether  ihe  same  suit  shall  be  carried  on 
upon  unprcmcditatable,  unconcertablc_  cross- 
examined  evident*e. 

When  the  prosecution  Is  in  this  mode,  (and 
there  are  few  crimes  short  of  capital,  the  prose- 
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cution  for  which  may  not  be  carried  on  in  this 
mode),  the  principal  piece  is  never  suffered  to 
be  performed  befurc  a  single  judge,  for  the 
benefit  of  justice,  till  in  this  style  a  prelude  to 
it  has  h*rvn  rehearsed  at  his  majesty's  theatre  in 
Westminster  Hall,  for  the  benefit  of  the  lawyers. 
iMwyer.     Nay,  but  what  is  this  to  the  pur- 

J)Ose?     Here  no  questions  are  asked:  the  de- 
endant  Kays  what  he  plcai^es. 

Non-Lawj/er.  True,  sir,  no  questions  are  put 
in  the  form  of  questions :  but  allegations  have 
been  made;  allegations,  which,  to  the  purpose 
here  in  hand,  howsoever  imperfectly  calculated 
for  the  complete  and  correct  discovery  of  truth, 
have  the  effect  of  quesiions.  By  the  affidavits 
of  those  willing  M'ltnesses  whom  he  has  pro- 
cured to  join  with  him,  the  prosecutor  has  made 
his  charge.  The  defendant  delivers  in  his  affi- 
davit or  not,  as  he  thinks  fit :  but  (the  rule 
having  been  made  upon  him  to  shew  caust-)  so 
sure  as  be  omits  to  deliver  in  an  affidavit,  so 
curely,  in  this  preliminary  suit,  is  be  cast.'  If 
lie  pleases,  he  may  be  silent,  taking  the  conse- 
<]»ence8;  and  so  he  may  be,  though  the  cxclu- 
BMHiary  rule  were  abolished. 

Of  a  complete  abolition  of  the  exclusionary 
*Tjle,  what  (at  least  in  the  case  of  a  party) 
"Vfould  be   the  effect?      Not  compulsion,   the 

■  exaction  of  an  answer;  but  simple  pemiissioR: 
permission  to  put  questions:  he  to  whom  the 
cjuestion  is  put,  answering  or  not  answering,  at 
^m   pleasure. 

V  Arc  you  an  equity  draughtsman  ?  You  are 
not  to  learn,  then,  tliat  in  equity,  an  allegation. 
i  cbm'ge,  is  everything;  a  question,  nothing. 
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Is  the  fact  made  up  into  a  charge  ?  Question 
or  no  question,  interrogatory  or  no  iuterroj^- 
tory,  an  answer  is  compelled,  and  compelled 
by  means  far  more  rigorously  coercive.  Is  an 
interrogatory  put  without  a  charge  for  its  sup- 
port ?     It  is  as  if  nothing  had  been  said. 

Lawj/er.  But  can  you  say  the  obligation 
upon  him  to  answer  is  equally  coercive  in  this 
case,  as  before  a  jury  at  the  assizes,  tlic  Old 
Bailey,  or  Guildhall  ?  | 

Noii-Lam/cr.  Oh  yes,  that  I  can.  The  ob- 
ligalion  to  speak  true,  no:  on  the  contrary,  if 
he  be  guilty,  he  has  every  encourajjeraent  that 
can  be  given  to  him  to  engage  hiift  to  speak 
false,  and  upon  his  oath — to  engage  him  to 
commit  perjury:  I.  time  for  premeditation; 
2.  attorneys  and  counsel  to  instruct  and  assist 
him  in  the  arts  of  evasion ;  3.  lime  for  con- 
certing a  story  with  co-afHdavit  men  and  co* 
perjurers,  if  he  can  get  any;  4.  no  questions 
a-sked  ;  d.  the  assurance  that  if  he  swears 
hard  enough,  bis  own  testimony,  though  with 
the  testimony  of  the  prosecutor  in  the  teeth  of 
it,  will  be  conclusive,  and  save  him  from  all 
further  trouble.  Truth,  therefore,  if  guilty,  be  J 
has  every  encouragement  not  to  speak :  but  ■ 
something  he  is  bound  to  say.  or  condemnation 
ensues.  If  the  charge  be  strong  enough,  to  J 
one  or  other  obligation  he  stands  bound  con-" 
tinually  :  cither  to  criminate  himself,  or  to 
perjure  himself.  M 

i^awycr.     Condemnation !   why  talk  of  con-  " 
demnation  ?     Is  not  the  trial,  the  inquiry  by 
the  result  of  which  he  may  be  either  convicted  | 
or  acquitted,  yet  to  come? 
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Noit'Lawycr.  Yes,  in  the  case  of  an  informa- 
tion. But  )>e  pleased  to  go  on  to  the  next 
article. 

5.  There  are  a  class  of  suits  which,  though 
not  much  less  frequent  than  the  donominatetl 
ones,  have  never  yet  received  a  name ;  let  us 
call  them  Alol'ion  Causes.  The  demand, — instead 
i>f  being  slatet!  by  the  pen  of  one  sort  of  lawyer, 
in  the  form  of  a  written  instrument,  an  indict- 
ment, an  information,  a  declaration  lodged  in 
an  otfice. — is  stated  by  the  tontjue  of  another 
liort  of  lawyer,  in  a  harangue  made  in  ojien 
court,  called  a  motion.  Instead  of  being  tried 
on  vii>&  voce  evidence,  the  question  in  this  case 
is  tried  solely  upon  ajfidavH  evidence. 

On  an  information,  after  having  had  the 
advantage  of  being  eoudemned  once  on  bad 
evidence,  a  man  may  have  the  privilege  of 
being  condemned  again  upon  belter  evidence. 
But  in  a  motion  cause,  condemned  once,  he  is 
condemned  for  good  and  all :  if  condemned  at 
all,  he  is  condemned  upon  the  bad  evidence. 

Of  these  motion  causes,  some  arc  considered 
as  criminal  causes,  some  as  civil  causes.  Cri- 
minal causes  ;  for  example,  mutions  for  attach- 
ment; motions  that  the  defendant  may  answer 
the  matters  of  the  affidavit.  Civil  causes;  for 
example,  motion  to  set  aside  proceedings  for 
irregularity;  motion  to  set  aside  an  award  that 
has  been  made  a  rule  of  court. 

Under  the  head  of  motion  causes  may  be 
ranked  (to  this  purpose  at  least)  petition 
causes:  the  causes  by  which  masse;;  of  pro- 
perty are  disposed  of  to  any  amount,  in  the 
case  where  the  pos.scsBor  has  been  aggre- 
gated to  that  class  of  insolvent  debtors  who 
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have  been  styled  bankrupts.  In  tliesc  ca^es. 
whatever  motion  the  ears  of  the  judge  are 
ciUertained  with,  is  preceded  by  a  written  in- 
strument called  a  petition,  whieh  gives  him 
little  trouble.  In  these  cases,  the  evidence 
by  which  the  cause  is  decided  being  purely 
amdavit  evidence,  they  present,  in  this  respect, 
no  difference  to  distinguish  them  from  the  ag- 
gregate mass  of  motion  causes. 

6.  Another  occasion  on  which  self>disserving 
evidence,  and  that  self-criminating,  is  not  only 
allowed  to  be  called  for,  but  compelled,  is  that 
on  which  the  evidence  is  extracted  fnnn  a 
defendant  by  the  subordinate  judge  called  the 
master,  by  means  of  ri^ady  written  <|uestion8, 
called  on  this  occasion  iiilcn-ngatories. 

ijo  seldom  does  the  occasion  for  this  opera- 
tion present  itself,  that  it  would  not  have  been 
worth  mentioning,  except  that  it  may  be  seen 
timt  it  has  not  been  overlooked. 

In  the  case  of  an  iaforraation,  the  second 
inquiry  before  a  jury  eoraes  on  of  course,  if, — 
on  motion  for  leave  to  lile  the  information,  and 
the  first  inquiry,  affidavit  inquiry,  (if  an  inquiry  it 
can  be  called,  on  which  no  questions  are  asked) 
in  consequence, —  the  rule  to  shew  cause  is 
followed  by  an  absolute  rule,  leave  granted, 
and  information  filed.  If  the  second  inquiry 
comes  of  course,  the  cause  cannot,  to  the  dis- 
advantage of  the  defendant's  side,  be  deter- 
mined without  it. 

Id  the  case  of  an  attachment,  unless  it  be  in 
one  out  of  several  hundred  (not  to  say  thou- 
sand) causes,  the  first  inquiry  is  the  only  one; 
the  fate  of  the  defendant  is  detennined  by  it. 

But  in  a  ease  that  has  been  known  now  and 
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then  to  liap|>cn,  after  the  fate  of  the  defendant 
has  been  tk-termincd  on  the  ground  of  the 
athdavit  evidence,  with  or  without  extraneous 
witnesses  on  both  mdcs,  the  defendant  ahine 
is  subjected  lo  a  second  inquiry,  performed 
by  the  ready  written  questions  as  above  men- 
tioned. 

On  an  occasion  of  this  sort,  no  more  reserve 
is  used  than  would  have  been  used  had  the 
rule  »ettio  temtur  scipsiim  prodere  never  been 
heard  of.  If  time  is  ^iven  him  to  study  his 
answer,  and  a  copy  of  the  interroj(atorics  given 
Lira  tor  that  purpose,  he  is  thereby  examined 
in  the  way  a  defendant  is  examined  in -the  civil 
suits  called  equity  suits.  If  answers  are  re- 
quired of  him  on  the  spot,  he  is  thereby  ex- 
amined as  extraneous  witnesses  are  examined, 
on  the  occasiion  of  these  same  equity  &u\ls. 

7.  Must  it  be  mentioned?   Yes;  ft  must;  how 
frequent  soever  may  be  the  need  of  mentioning 
it  on  other  occasions: — or  the  catalogue  of  the 
inconsistent  infringements  of  this  rule  will  not 
yet  be  complete.     In  cases  of  indictment  and 
information,   if  the   defendant   has  been  con- 
victed by  his  own  default,  or  by  a  jury  upon 
the  pood  evidence,  the  appetite  of  the  partner- 
whip  is  not  yet  satisfied  ;  the  chain  uf  inqui- 
ries is  not  yet  regarded  as  complete,  without  a 
third  inquiry,  in  which  the  cause  is  tried  over 
«^in  upon  the  bad,  the  affidavit,  evidence.    I 
wpeak  of  the  Kup|ilemental  inquiry,  carried  on 
niiiecedently  to,  or  upon,  his  being  brought  up 
for  judgment. 

By  the  same  evidence  by  which  the  same 

Wise  is  thus  tried  over  again  for  the  third 

,  another  cause  (it  IVequently  happens)  is 
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tried  for  the  first  and  last  time, — another  cause, 
of  which  no  jury  has  had  cognizance.  I  speak 
of  the  charges  so  frequently  brought  against 
the  same  defendant,  for  misbehaviour,  alleged 
to  have  taken  place  at  a  time  subsequent 
to  that  of  his  conviction  by  the  jury  for  the 
former  cause. 

Such  is  the  respect  really  paid  to  that  most 
useful  of  all  stalking-horses,  an  English  jury : 
the  gorgeous  idol,  under  whose  convenient 
mantle  so  many  abuses  lodge  themselves. 
Such  is  the  respect  really  paid,  even  in  cri- 
minal causes,  to  the  accommodating  maxim, 
to  the  flexible,  the  truly  Lesbian  rule,  nemo 
temtur  se'tpsiim  prodere. 

On  every  man,  obligation  to  betray  himself: 
to  every  man.  encouragement  at  the  same  time 
to  perjure  himself.  Such  is  the  stale  of  things, 
as  often  as,  in  regard  to  a  disputed  question, 
affidavit  evidence  is  received. 

8.  Coeval,  or  not  much  short  of  coeval,  with 
the  practice  on  jury  trials  which  admits  not 
of  the  putting  a  question  to  either  party  in  the 
cause,  is  the  practice  of  the  equity  courts,  by 
which,  to  so  great  an  extent,  the  proceed- 
ings in  the  causes  in  which  juries  are  cm- 
ployed  are  obstructed  or  overruled  :— not  to 
speak  of  the  wide-extending  class  of  demands 
of  which  equity  alone  takes  cognizance,  the 
all-sufficient  power  of  common  law  not  afford- 
ing to  these  rights  so  much  as  the  semblance 
cf  a  remedy. 

But  in  no  one  instance  whatever  was  any 
cause  heard  in  equity,  but, — in  and  by  the  very 
instrument  (the  bill)  in  and  bv  which  the 
demands  of  the  plaintiff  arc  signified, — the  de- 
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iendant  ia  called  upon  to  betray  himself,  as 
truly  as  it  is  possible  for  a  man  to  be  called 
upon  to  bctruy  hJiuKclf.  The  questions  being 
put  in  writing,  time  is  indeed  given  him  to 
meditate  and  concert  safe  perjury,  as  in  the 
case  of  affidavit  evidence.  Answer  he  must, 
or,  when  he  has  been  plagued  and  s()ucc7.cd 
sufficiently  in  other  ways,  bis  silence  is  taken 
for  an  answer  in  the  affirmative  ;  the  bill  is 
taken  pro  a/nfosso ;  and  that  which  to  his  pre- 
judice the  plaintiff  prays  may  be  done,  is  done. 

Lawyer.  But  equity  causes  are  but  civil 
causes.  Admitting  this  to  be  the  practice  in 
equity,  it  is  not,  for  this  instance  at  least,  the 
less  true,  that  no  man  is  bound  to  criminate 
himself. 

Non-Lawyer.  True,  equity  causes  are  but 
civil  causes :  so  that,  by  the  effect  of  the  ques- 
tioD  put  to  him,  a  man  is  not  exposed  to  lose 
more  than  his  whole  estate.  But  of  that  es- 
tate the  value  may  amount  to  any  number  of 
hundreds  of  thousands  of  pounds,  sums  which 
uow-a-days  arc  running  on  to  millions.  In  a 
cause  denominated  a  criminal  cause,  did  you 
ever,  in  the  whole  course  of  your  practice, 
know  an  instance  of  a  man's  suffering  a  loss 
to  the  amount  of  two  thousand  pounds  ?  Were 
the  option  your  own,  to  which  of  two  losses 
would  you  give  the  preference :  to  a  loss  of 
2,000/.,  to  be  taken  from  you  in  a  cause  called 
a  criminal  cause,  or  to  a  loss  of  200,000/.,  to 
be  taken  irom  you  in  a  cause  called  a  civil 
cause  ? 

Contradictions  in  substance  are  not  to  be 
reconciled  by  words.  The  jurisdiction  of  the 
courts  of  equity  is  civil  merely:  be  it  so;  for 
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cioil  16  but  a  word.  But  if  vexation  or  tm  ve.ra- 
liou  is  the  issue;  if  feelings  tliemselves,  not  the 
words  employed  in  speaking  of  them,  are  to  be 
regarded; — the  quantity  of  vexation  .to  which 
a  man  may  thus  be  made  to  subject  himself  by 
his  testimony,  when  extracted  from  him  by  this 
court  of  purely  civil  jurisdiction,  suroasges  by 
a  great  deal  the  utmost  quantity  ol  vexation 
of  the  same  kind,  to  which  he  could  be  sub- 
jected were  his  testimony  extracted  from  him 
with  a  view  to  punishment,  to  be  inflicted  upon 
him  under  the  name  of  punishment,  in  a  court 
of  criminal  jurisdiction,  where  either  ttHflfA««-»( 
or  information,  and  in  perhaps  the  greater  |Mirt 
of  the  cases  in  which  indictment,  is  the  name 
given  to  the  suit. 

Taking:  the  ends  of  justice  for  the  standard, 
here  we  seea  tissue  of  inconsistencies.  Viewing 
as  the  sole  ends  in  pursuit  the  CKtablishcd  ends 
of  judicature,  all  inconsistency  vanishes. 

The  parties  examining  one  another  t'mf  voce, 
and  at  the  outset,  in  the  presence  of  the  judge, 
as  in  a  court  of  conscience ;  so  far  no  pretence 
for  fees,  no  more  than  in  a  court  of  coDscience: 
no  delay,  no  pretence  for  delay,  no  motives  for 
piXKlucing  delay,  no  more  than  in  a  court  of 
conscience.  Set  tJicm  to  tight  witli  affidavitii 
manufactured  by  attorneys,  fees  spring  up  in 

f plenty.     Affidavits  the  seed,  jicrjurics  and  fees, 
ike  rye-grass  and  clover,  spring  up  together. 

Set  them  to  examine  one  another  in  the 
epistolary  style,  as  in  and  by  a  bill  in  equity, 
(that  is  to  say,  a  pair  of  hills,  a  bill  and  a  cross 
bill),  the  examination  takes  up  twice  or  three 
times  as  many  months,  as  in  a  court  of  con- 
science it  would  have  taken  minutes.   The  pro- 
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lific  examioatioD,  crawling  on  for  ten,  fifteen,  or 
twenty  months,  fees  pullulating  from  it  all  the 
time.  A  suit  in  equity,  perhaps,  to  do  nothing 
bat  get  the  evidence ;  and  then  a  suit  at  com- 
mon law,  six,  twelve,  or  eighteen  months,  to 
give  employment  to  the  evidence. 
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EXAUIKA'l'ION  OK  THE  CASES  IN  WHICH 
ENGLISH  LAW  KXEMPTSONE  I'KltSOK  KHO» 
niVIXO  EVIDENCE   AGAINST  AXOTllbB. 

Sect.  I. — The  crcmption  improper. 

If  the  testimony  of  a  party  to  his  own  pre- 
judice ought  to  be  compellable,  so  ought  that 
of  any  other  ])erson.  If  the  vexation  of  which 
it  might  be  productive  to  Keus  to  contribute 
by  his  men  evidence  to  subject  himself  to  the  I 
obhgatians  of  justice,  afl'ords  no  siiHicieiit  rea- 
son for  the  dissolving  of  these  obligations;  still 
less  can  any  good  reason  be  drawn  from  tlie  ■ 
vexation  resulting  from  that  same  source,  for 
deprivinfi;  justice  of  the  benefit  of  any  (^kcr 
testimony.  J 

This  sort  of  second-hand  vexation,  reflected  " 
from  the  former,  must  be  of  one  or  other  of  two 
ilescriptions  :  the  neat  of  it,  in  the  bosom  of  one  A 
or  other  of  two  persons.  ■ 

Is   it  in  consideration  of  the  vexation   that 
Reus  himself  would  suffer,  from  the  prejudice  I 
that  might  accrue  to  him  from  the  evidence  of  ■ 
Amicus  ;  is  it  for  this  reason,  that  justice  should 
be  deprived  of  the  benefit  of  Amicus's  testi- 
mony ? 

But  it  will  hardly  be  said,  that  a  man*8suf- 
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ferings  will  be  greater,  at  seeing  evidence  to  his 
prejudice  extracted  frutn  another  busom,  tbaa 
at  feeling  it  extracted  from  his  own. 

Is  it  in  consideration  of  the  vexation  that 
Amicus  would  sutfer,  from  the  thought  of  the 
prejudice  that  might  accrue  from  hi»  evidence 
to  ReuR;  h  it  tor  this  rcaifun  that  justice  should 
be  deprived  of  the  benefit  of  the  testimony  of 
Amicus  ? 

But  it  will  hardly  be  said,  that  a  man's  suf- 
ferings will  be  greater  at  the  idea  of  an  evil 
considered  as  about  to  befall  anotlier  person, 
(whether  from  his  own  instrumentality,  or  from 
any  other  cause),  than  at  the  idea  of  tlie  same 
eril,  of  an  evil  the  same  in  magnitude  (pro- 
bability and  proximity  considered),  as  about  to 
fall  upon  himself. 

Sevm,  if  Reus  and  Amicus  were  Nisus  and 
Eutyalus.  But  Reus  and  Amicus  are  not 
Nisus  and  Euryalus;  they  are  average  men. 
It  is  not  to  fabulous,  nor  yet  to  extraordinary 
characters,  but  to  ordinary  ones,  that  the  pro- 
visions of  the  legislator  ought  to  be  adapted. 

Supjiose  such  a  plea  admitted ;  observe  the 
conscfjuence.  By  what  criterion  shall  the  de- 
gree of  symnuthetic  sensibility  on  the  part  of 
Amicus  be  determined  ?  By  what  sure  token, 
open  to  the  eyes  and  estimation  of  the  judge, 
&liatl  it  be  discovered  that  the  fate  of  Reus  is 
in  aoy  degree  an  exciting  cause  of  the  afTection 
in  question,  in  the  breast  of  Amicus?  From 
the  ties  of  blood  ?  The  presumption  is  strong; 
but  unhappily  not  so  strong  as  to  be  conclu- 
live.  Prom  any  other  ties  ?  The  presumption 
IS  weaker  and  weaker  ad  iiifinitum. 

Admitted,  the  plea  would  put  into  the  hands 
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of  the  Judge,  at  least  witti  tlic  concurrence  of 
tlie  proposed  witness,  the  faculty  of  excluding 
or  admitting  any  man's  testimony  at  pleasure. 
The  sentimental  candidate  for  exclusion,  what 
in  this  case  should  he  do  ?  Should  he  speak, 
and  weep,  and  faint  for  himself?  or  fee  counsel 
to  speak,  and  weep,  and  faint  for  him? 


nnt  1 


Sect.  II.  —  Lawyer  and  CHait. 

English  judges  have  taken  care  to  exempt 
the  professional  members  of  the  partnership 
from  so  unpleasant  au  obligation  as  that  of  ren- 
dering 5er%-ice  to  justice.  "  Coun.sel  and  attor- 
neys ought  not  to  be"  (say  rather  arc  mt)  "  per- 
mitted to  give  evidence  of  any  facts  communi- 
cated to  them  by  their  clients  in  the  practice  of 
their  profession.  '• 

Onwhich  of  the  two  above-mentioned  grounds 
does  the  exemption  rest  in  those  learned  bo- 
tioms?  Is  it  that  the  client  would  suffer  so 
much  more  from  being  hurt  by  his  lawyer's 
testimony  than  by  his  own  ?  Or  that  a  man  is 
so  much  dearer  to  his  advocate  and  his  attorney, 
than  to  himself? 

The  oracle  has  given  its  response:  "  The 
privilege  is  that  of  the  client,  not  of  the  at- 
torney." t 

When,  in  consulting  with  a  law  adviser, 
attorney  or  advocate,  a  man  has  confessed  his 
delinquency,  or  disclosed  some  fact  which,  if 
stated  in  court,  might  tend  to  operate  in  proof 
of  it,  such  law  adviser  is  not  to  be  suffered  to 
be  examined  as  to  any  such  point.    The  law 

'  Bull.  N.  P.  284.  from  Sir.  140.     LiDdiny  and  T>nML 
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adviser  is  neither  to  be  compelled,  nor  so  much 
Its  suHered.  to  betray  the  trust  thus  reposed  in 
him.  NotsuHcrcd?  Why  uot  ?  Oh,  becauso 
to  betray  a  trust  is  treachery ;  and  an  act  of 
treachery  is  an  immoral  act. 

An  immoral  sort  of  act,  is  tliat  sort  of  act,  tho 
tendency  of  which  is,  in  some  way  or  other,  to 
lessen  the  tiuantily  of  happines*i  in  society.  In 
what  way  does  the  supposed  cause  in  (jucstion 
tend  to  the  production  of  any  such  effect?  The 
conviction  and  ))unishment  of  the  defendant,  he 
being  guilty,  is  by  the  supposition  an  act  the 
tendency  of  which,  upon  the  whole,  is  bene- 
ficial to  society.  Such  is  the  proposition  which. 
fur  this  purpose  must  be  assumed.  Some 
oA'ences  (it  will  be  admitted 'by  every  body) 
are  of  that  sort  and  (piality,  that  the  acts  by 
which  they  are  punished  do  possess  this  bene- 
ficial tendency.  Let  the  ufTencc  in  question  be 
of  the  number:  it  is  of  such  only  as  are  of  that 
number  tliat  I  speak.  The  good,  iht-n.  that 
results  from  the  conviction  and  punishment,  in 
the  ca.se  in  question,  is  out  of  dispute:  where, 
then,  is  the  additional  evil  of  it  when  produced 
by  the  cause  in  question  ?  Nowhere.  The  evil 
consists  in  the  punishment:  but  the  punish- 
ment a  man  undergoes  is  not  greater  when  the 
«Tidcncc  on  which  the  conviction  and  pnnish- 
lucnt  are  grounded  happens  to  come  out  of  the 
mouth  of  a  law  adviser  of  his,  than  if  it  had 
happened  to  come  out  of  his  own  mouth,  or 
that  of  a  third  jierson. 

But  if  such  confidence,  when  reposed,  is  ]}er- 
mittcd  to  be  violated,  and  if  this  be  known, 
(^which,  if  such  be  the  law,  it  will  be),  the 
coase<iucncc  will  be,  that  no  such  c<HiHdence 
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win  be  reposed.  Not  reposed  ? — Well :  and  if 
it  be  not,  wherein  will  consist  the  niisfhicf  ? 
The  man  by  the  supposition  is  guilty;  it'  not, 
by  the  supposition  tnerc  is  notliing  to  betray : 
let  the  law  adviser  say  every  thing  he  has 
heard,  every  thing  he  can  have  heard  from  his 
client,  tbe  client  cannot  have  any  thing  to  fear 
from  it.  That  it  will  often  happen  that  in  the 
case  sHpposed  no  such  confidence  will  be  re- 
posed, IS  natural  enough:  the  first  thing  the 
advocate  or  attorney  will  say  to  his  client,  will 
be, — Remember  that,  whatever  you  say  to  me,  I 
sfaall  be  obliged  to  tell,  if  asked  about  it.  What, 
then,  will  be  the  consequence  ?  That  a  guilty 
person  will  not  in  general  be  able  to  derive 
quite  so  much  assistance  from  his  law  adviser, 
in  tbe  way  of  concerting  a  false  defence,  as  he 
may  do  at  present. 

Except  the  prevention  of  such  pernicious 
confidence,  of  what  other  possible  effect  can 
the  rule  for  the  requisition  of  such  evidence  be 
productive  ?  Kither  of  none  at  all,  or  of  the 
conviction  of  delinquents,  in  some  instances  in 
which,  but  for  the  lights  thus  obtained,  they 
would  not  have  been  convicted.  But  in  this 
effect,  what  imaginable  circumstance  is  there 
that  can  render  it  in  any  degree  pernicious  and 
undesirable?  None  whatever.  The  conviction 
of  delinquents  is  the  very  end  of  penal  justice. 

Observe  the  incon^iistency  between  the  rule 
in  the  case  of  the  particular  species  of  contract 
in  question,  and  the  rules  observed  in  general 
in  respect  to  contracts.  Of  contracts  in  general 
the  fulfilment  is  beneficial  to  swiety :  of  con- 
tracts in  general  the  fulfilment  is  accordingly 
enforced.     But  there  are  some  contracts   the 
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fulfilment  of  which  wuuld  be  pcniicious  to 
society  :  every  crime,  every  offence,  supposing 
the  prohibition  put  upon  it  by  tlie  law  to  be 
well  grouaded,  affords  an  example,  viz.  that  of 
a  contract  for  the  joininj;  in  the  commission  of 
such  offence.  The  contract  between  a  delin- 
quent and  his  law  adviser,  is  a  contract  which 
has  for  its  object  the  enabling  the  delinquent  to 
escape  the  pimishiiicnt  wliich  is  his  due.  With 
what  consistency,  to  what  end,  would  the  law 
seek  to  enforce  a  contract  to  such  an  effect? 
SunjKisc  a  like  contract  between  a  delinquent 
ana  his  jailor;  a  contract,  the  object  of  which 
shall  be  to  enable  the  delinquent  to  escape. 
Does  the  law  seek  to  enforce  this  sort  of  con- 
ttact?  No,  not  any  where.  But  why  not? 
might,  with  as  much  reason  as  in  the  other 


If  the  law  adviser,  of  his  own  motion,  the 
law  neither  commanding  nor  forbidding  him, 
were  to  offer  his  testimony  for  the  purpose  of 
promoting  the  conviction  of  his  client,  the  im- 
putation of  treachery  would  have,  if  not  a  good 
gnmnd,  at  any  rate  a  better,  a  more  plausible 
g;round.  But  the  question  is  not,  whether  the 
lawyer  shall  thus  ofler  his  testimony ;  but 
whether  the  law  shall  command  it,  or  au- 
thome  him,  nay  force  him,  to  refuse  it. 

Compare  the  law  in  this  case,  with  the  law  in 
the  case  of  treason — misprision  of  treason.  If. 
feoowing  of  an  act  of  treason  comniilted,  a  man 
forbears  to  give  information  of  it,  such  forbear- 
aoce  is  puuislicd,  and  certainly  not  without 
reason,  as  a  high  crime.  In  the  case  of  the  law 
adviner,  the  rule  now  under  consideration  woidd 
(Tobably  he  deemed  applicable  to  the  crime  of 
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treason,  as  well  as  to  all  utliers.  The  law  in  this 
cose  finds  a  mao  in  whom  it  protects  that  very 
species  of  conduct  wliicli  it  puiiii^bes  in  evtiry 
other  man:  and  that  species  of  conduct  a  mis- 
chievous one ;  one  uf  wlitcli  the  cH'ects  cannot 
but  be  pernicious.  To  what  end,  with  what 
consistency,  can  the  law  find  out  a  man  to 
receive  with  safety,  and  even  under  an  obliga- 
tion of  concealment,  that  conBdence,  that  per- 
nicious confidence,  which  it  punishes  in  every- 
other  man  ? 

Another  inconsistency.  To  confidents  taken 
from  other  professions,  neither  tlic  obligation 
nor  the  permission  of  secrecy,  as  against  justice, 
extendi!.  A  physician,  a  surgeon,  is  compelled 
to  disclose  M'liat  may  operate  towards  the  con- 
viction uf  his  patient. 

To  the  credit  of  the  judges  of  latter  time*, 
thhj  superstition  appeal's  to  have  been  not  much 
to  tbeir  laste :  by  decision  after  decision  they 
have  pare<l  it  down  and  narrowed  it,  to  a  very 
considerable  degree.  From  a  counsel,  from  an 
attorney,  evidence  may  be  extracted  of  facta 
whtcli  came  to  their  knowledge  before  they 
were  retained  :*  of  facts  disclosed  to  ihem  by 
the  client  after  the  suit  was  at  an  end  by  com- 
promise :t  of  facts  which,  though  falling  under- 
their  cognizance  no  otherwise  than  in  conse- 
qiieDce  of  their  professional  intercourse  with 
tneir  client,  were  not  directly  communicated  I 
and  confessed  by  him:  J  of  facts  which,  though 
coming  to  tbeir  cognizance  in  consequence  of 
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•och  intercourse,  might  (it  is  said)  have  come 
to  their  cognizance  without  it.* 

In  a  word,  so  fine  has  the  hair  been  split, 
tbmt,  when  an  attorney  has  been  consulted  with, 
not  (it  is  said)  as  an  attorney,  but  only  as  a 
friend,  evidence  of  the  facts  that  come  under 
Ins  cognizance  has  been  extracted  from  hia 
moath.t  Quaere,  by  what  sign  to  know  when 
it  is  the  attorney  who  is  present,  and  when  it  is 
tbe  friend  ?  In  the  case  of  the  counsel,  there 
migfat  have  been  leas  difficulty :  the  professional 
robe,  by  being  off  or  on.  might  distinguish  the 
counsel  from  the  friend. 

Hawkins,:^:  speaking  to  the  question,  "  What 
**  kind  of  receipt  of  a  felon  wilt  make  the 
*'  receiver  an  accessary  after  the  fact?"  says, 
"  It  seems  agreed  that,  generally,  any  assist- 
"  ance  whatever  given  to  one  known  to  be  a 
"  felon,  in  order  to  hinder  his  ...  .  suffering 
"  the  punishment  to  which  he  is  condemned, 
"  is  a  sufficient  receipt  for  this  purpose."  (By 
the' word  condemned  he  means  no  more  than 
doomed  by  the  general  disposition  of  the  law, 
not  condemned  in  consequence  of  a  particular 
prosecution  instituted :  for  in  all  the  examples 
Be  gives,  the  assistance  spoken  of  is  given 
before  prosecution.)  The  lawyer  who,  know- 
ing from  the  confession  of  his  client  that  such 
client  has  committed  a  felony,  enables  faim  by 
his  counsel  to  avoid  "  suffering  the  punishment 


*  To  prove  that  the  client  was  the  aame  person  who  took 
an  oath,  for  which  he  is  under  eui  ttidictment  for  pcijury  :  so 
abo  to  prove  the  handwriting  of  the  client  to  a  note  or  other 
inatniment. 

t  Hawkins,  S  91-  I  Cap.  29.  S  26-  vol-  iv.  p.  209. 
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"  to  which  he  is  condemned,"  is,  according  to 
the    abuve    definition,    an    accessary    to   such 
felony ;   viz.  an  accessary  after  the  fact.     In 
practice  he  certainly  would  not  be  deemed  so. 
What  I  mention  the  case  for,  is  to  shew  the 
inconsistency.     In  the  case  of  the  law  adviser, 
tbe  "  policy,"'*  as  it  is  called,   of  the  law, 
is  to  protect  that   sort  of  man   in   affording 
to  a  crime  that  very  sort  of  assistance,  the 
giving  of  which  it  punishes  in  any  other  sort  1 
of  man, — punishes,  and  even  to  such  a  degree  ' 
as  to  treat  him  as  an  accomplice.     In  a  case 
like  this,  it  would  certainly  be  too  much  to 
punish  the  law  adviser  as  an  accomplice,  for 
leading  his  advice  (which  is  his  mode  of  assist- 
ance) to  a  guilty  client,  or  for  not  spontaneously 
disclosing  such  lights  towards  the  ascertain-  . 
ment  of  his  guilt,  as  it  has  happened  to  him  to  | 
collect.  It  might  deter  the  lawyer  from  lending 
his  assistance  to  an  innocent  person  when  ac<  ■ 
cused,  by  the  fear  of  being  involved   in  the  \ 
punishment  in  case  of  his  proving  guilty.    But 
to  what  nse,  or  with  what  consistency,  forbid 
his  disclosing  any  such  proof  of  guilt,  even 
though  called  upon  so  to  do? 

A.  distinction,  which  seems  an  important  one, 
is  one  of  which  1  sec  no  traces  in  the  books. 
The  confidence  supposed  to  be  reposed  in  the 
law  adviser,  —  is  it  reposed  after  prosecution, 
for  the  purpose  of  the  guilty  party's  being  en- 
abled to  escape  the  punishment  due  to  his 
guilt?  or  is  it  reposed  before  prosecution,— 
reposed  (suppose)  wliilc  the  offence  is  in  con- 
templation, and  in  the  view  of  learning  the 

*  HawkinE'v  Leach,  iv.  434  :  1>.  i*.  c.  46.  h  84. 
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■DcanB  of  committing  it  witli  impunity  and 
success  ?  In  the  foi-mer  case,  the  relation  of 
tiic  law  adviKcr  to  tlic  ufl'encc,  in  case  of  crimi- 
nal consciousness  on  his  part,  is  that  of  an 
accessary  aflcr  the  fact;  in  the  other,  that  of 
an  accessary  before  or  during  the  fact;  that 
sort  of  accessary  who,  in  the  technical  lan- 
guage of  the  taw,  is  in  many  cases  termed  a 
principal.  I  say.  in  case  of  criminal  conscious- 
ness: for,  Irom  the  circumstance  of  an  attor- 
ney's having  it  in  his  power  to  give  evidence, 
the  effect  of  which,  added  to  other  evidence, 
may  be  tu  give  birth  lo  the  conviction  of  his 
client  in  respect  of  a  crime  or  other  offence, — 
it  does  not  follow  by  any  means  that  there 
must  have  been  any  criminal  consciousness  on 
his  part;  that  the  picture  of  the  transaction 
should  have  been  present  to  his  mind,  clothed 
with  all  those  circumstances  the  union  of  which 
is  necessary  to  the  constituting  it  a  crime.  In 
case  of  perjury  (for  example),  the  attorney  may 
have  learnt  from  his  client  the  existence  of  a 
fact  incompatible  with  another  fact,  the  exist- 
ence  of  which  the  client  has  averred  upon  oath, 
but  without  having  heard  of  his  ever  having 
made  any  such  averment:  or,  vice  vernd,  he 
may  have  been  privy  to  the  making  of  such 
averment  upon  oath,  without  having  ever  re- 
ceived information,  eitlicr  from  tiie  client  or 
any  body  else,  of  the  existence  of  the  fact  by 
"which  such  averment  is  demonstrated  to  be 
Jlteijurious. 

"  A  counsel,  solicitor,  or  attorney,  cannot 
*'  conduct  the  cause  of  his  client"  (it  has  been 
obcerved)  "  if  he  is  not  fully  instructed  in  the 
"  circumstances  attending  it:  but  the  client" 
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(it  is  added)  "  could  not  give  the  instructions 
ff  with  safctif,  if  the  facts  conHdi'd  to  hi«  advo- 
"  catewere  to  be  disclosed."*  Not  with  safety? 
So  much  the  better.  To  what  object  in  Uie 
whole  system  of  peual  law  directed,  if  it  be  not 
that  uo  man  ishati  have  it  in  his  power  to  flatter 
himself  with  the  hope  of  safety,  in  the  event  of 
his  engaging  in  the  CDiutnission  ufan  act  which 
the  law.  ou  account  of  its  supposed  raischie- 
vousnuss,  has  thought  fit  tu  prohibit?  The 
argument  employed  as  a  reason  against  the 
coin[ii;lliiig  such  disclotiuirc,  is  the  very  argu- 
ment that  pleads  ie  favour  of  it. 

Tliis  beini;  the  professed  object  of  the  En- 
glish system  of  law,  as  well  as  of  every  other 
system  of  law,  viz.  the  prevention  of  olrcuces ; 
i.s  it  reconcilable  to  the  idea  of  wisdom  or  con- 
sistcncy.  that  it  should  lay  down  a  rule,  the 
effect  of  which,  without  contributing  to  tiie 
protection  of  the  innocent,  or  preventing  vexa- 
tion in  any  other  shape,  ts  purely  and  simply 
to  counteract  its  own  designs  ? 

In  vain  would  it  be  to  impute  the  favourii^. 
of  treacher)'  to  a  regulation  by  which  sueft 
disclosures  were  to  be  made  obligatory.  In 
saying,  "  a  criminative  fact,  stated  by  a  delin- 

3uent  to  his  law  adviser,  shall,  if  called  for,  be 
isclosed  by  him  in  evidence,"  it  gi\'es  sufficient 
warning  to  otfenders  not  to  seeir  for  safety  in 
such  means. 

Thus  much  as  to  the  case  where  the  effect  of 
the  disclosure  may  be  tu  .subject  the  client  to 
suffer  as  for  an  offence.  Where  the  effect  of  it 
does  not  go  beyond  the  subjecting  him  to  some 
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non-nenalobligation  towhichheothenvisemight 
not  DC  subjected,  or  to  debar  tiini  from  some 
right  of  which  he  otherwise  might  have  come 
iuto  possession,  or  remained  ])osscssed, — the 
objection  in  no  more  reconcilable  with  the  main 
object  of  the  law  than  in  the  other  case.  In 
erery  such  case,  though  by  a  process  grievously 
and  unnecessarily  dilatory  and  expensive,*  what 
the  law  does,  or  to  be  consistent  ought  to  do.  is 
to  compel  each  party,  out  of  his  own  mouth, 
(or,  to  speak  literally,  by  his  own  band,)  to  make 
disclosure  of  such  facts  as,  lying  within  his 
own  knowledge,  are  of  a  nature  to  contribute 
towards  substantiating  the  claim  of  the  adver- 
sary. Can  there  be  any  reason  why  that  infor- 
mation, which  he  is  compelled  to  give  by  his 
own  hand,  should  not  be  obtained  with  equal 
facility  fruni  anuthcr  hand,  from  which,  if  there 
be  any  difference,  it  may  be  extracted  with 
Wss  reluctance?  Disclosure  of  all  legally- 
operative  facts,  facts  investitive  or  divestitive  of 
right,  of  all  facts  on  which  right  depends, — 
such,  without  any  oxecption,  ought  to  be,  such, 
with  a  few  inconsistent  exceptions,  actually  is, 
the  object  of  the  law.  On  the  part  of  the  indi- 
viduals of  all  descriptions  by  whom  information 
to  such  cH'mX  happens  in  each  instance  to  be 
possessed,  the  two  species  of  behaviour  by 
which  the  fulfilment  of  this  design  may  be 
counteracted  in  such  instance,  are  falsehood 
and  concealment.  If  falsehood  is  not  favoured 
by  the  law,  why  should  concealment  ?  a  mode 
(^conduct  which,  without  the  guilt,  (at  least  in 
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as  far  as  guilt  is  measured  by  punislimcnt),  is 
attended,  so  far  as  it  takes  place,  with  the 
same  perniciuus  and  undesirable  effect. 

Concealment  of  tliose  facts,  the  knowledge 
of  which  is  necessary  to  the  fulfilment  of  the 
predictions  delivered  by  the  substantive  branch 
of  the  law,  is  a  mode  of  conduct  punished  in  1 
Rome  instances  as  an  offence,  and  even  as  a 
crime.      The   least    that    can   be  required    by 

r  consistency  is.  that  the  species  of  fraud  thus  •■ 
punished  in  some  cases,  should  not  in  any  case  I 
be  protected  and  encouraged.  M 

To  give  encouragement  to  Uie  spirit  of  chi-  I 


\ 


cane,  is  an  imputation  which,  on  here  and  there 
an  occasion,  men  are  bold  enough  to  cast  upon  * 
the  general  complexion  of  the  law,  though  not 
in  a  hundredth  part  of  the  instances  in  which 
a  just  warrant  might  be  found  for  it.  An  ob- 
jection to  a  proposition  in  which  any  such  terra 
as  chicane  is  the  characteristic  word,  is.  that  it 
is  indistinct  and  vague.  The  rules  of  the  class 
of  that  against  which  I  have  been  here  contend- 
ing, may  serve  at  once  to  hx  the  import,  and  to  ■ 
exemplify  the  ground  of  it.  f 

Expect  the  lawyer  to  be  serious  in  his  en- 
deavours to  extirpate  the  breed  of  dishonest 
litigants!   expect    the    fox-hunter  first  to  be 
serious  in  his  wishes  to  extirpate  the  breed  of  J 
foxes.  ■ 

Idle  as  a  reproach, — as  a  memento  this  ought 
never  to  be  out  of  mind.  It  i.H  thus^  and  thus 
only,  that  it  can  be  visible  to  the  legislator, 
where  to  look  for  opposition,  and  where,  if  any 
where,  for  assistance. 
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[Farthtr  Remarks  by  the  Editor.] 

In  the  notice  of  the  IVaiti  dcs  Preuves  Judi- 
cittire*,  in  the  Edinburgh  Review,*  the  rule 
which  excludcR  the  testimony  of  the  profes- 
sional assistant,  is  with  much  earnestness  de- 
fended. The  grounds  of  the  defence,  in  so  far 
as  they  are  intelligible  to  me,  reduce  them- 
selves to  those  which  follow  : 

1.  Ttie  first  argument  consists  of  two  Ktcps, 
whereof  the  former  is  expressed,  the  latter 
understood ;  and  cither  of  them,  if  admitted, 
destroys  the  other.  The  proposition  which  is 
asfierted  is,  that  the  aid  which  is  affordi-d  to  an 
accused  person  by  his  advocate,  is  of  exceedingly 
greAt  importahce  to  justice.  The  proposition 
which  is  insinuated  is,  that  of  this  aid  he  would 
bedej)rivcd,  if  his  advocate  were  rendered  sub- 
ject to  examination. — If  the  only  purpose,  for 
which  an  advocate  can  be  of  u.se,  be  to  assist  a 
criminal  in  the  concealment  of  his  guilt,  tlie 
last  proposition  is  true :  but  what  becomes  of 
the  former?  If,  on  the  other  hand  (as  is  suffi- 
ciently evident)  an  advocate  be  needful  on 
other  accounts  than  this, — if  he  be  of  use  to 
the  innocent,  as  well  as  to  the  guilty,  to  the 
man  who  has  nothing  to  conceal,  as  well  as  to 
the  man  who  has ;  what  is  to  hinder  an  inno- 
cent, or  even  a  giiil''y  defendant,  from  availing 
himself  of  his  advocate's  assistance  for  all  pur- 
poses, except  that  of  frustrating  the  law? 

2.  The  second  argument  consists  but  of  one 
proposition  :  it  is,  that  Lord  Russeirs  attomev  ■ 
would  have  been  a  welcome  visitor,  with  his 
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notes  in  his  pocket,  to  the  office  of  the  solicitor 
of  tiic  Trcasiirj'.  To  the  exalted  personages, 
whose  desire  it  was  to  destroy  Lord  RusmtU, 
any  person  would,  it  is  probable,  have  been  a 
welcome  visitor,  who  came  with  information 
In  his  pocket  tending  to  criminate  the  pri- 
soner. From  this,  what  does  the  reviewer 
infer?  That  no  information  tending  to  crimi- 
nate the  prisoner  should  be  received  ?  That 
the  truth  should  not,  on  a  judicial  occasion,  4 
be  ascertained  ?  Not  exactly :  only  that  one 
means,  a  most  efficient  means,  of  ascertaining 
it,  should  be  rejected.  Are  we  to  suppose,  | 
then,  that  on  every  judicial  occasion  the  thing 
which  is  desirable  is,  that  the  laws  should  not 
be  executed?  then,  indeed,  the  reviewer's  con-  J 
elusion  would  be  liable  to  no  other  objection  ' 
than  that  of  not  going  nearly  far  enough ;  since 
all  other  kinds  of  evidence  might,  and  indeed 
ought,  on  such  a  supposition,  to  be  excluded 
likewise. 

So  long  as  the  law  treats  any  act  as  a  crime 
which  is  not  a  crime,  so  long  it  will,  without 
doubt,  be  desirable  that  some  acts  which  are 
legally  crimes  should  escape  detection  :  and  by 
conducing  to  that  end,  this  or  any  other  exclu- 
sionary rule  may  palliate,  in  a  slight  degree,  the 
mischiefs  of  a  bad  law.  To  make  the  conclusion 
hold  universally,  what  would  it  be  necessary  to 
suppose?  Only  that  the  whole  body  of  the  law 
is  a  nuisance,  and  its  frustration,  not  its  exe- 
cution, the  end  to  be  desired. 

Laws  are  made  to  be  executed,  not  to  be  sot 
aside.  For  the  sake  of  weakening  this  or  that 
bad  law,  would  you  weaken  all  the  laws  ?  How 
monstrous  must  that  law  be,  which  is  not  better 
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than  such  a  remedy !  Instead  of  making  bad 
laws,  and  then,  by  excliisionary  rules,  undoing 
with  one  liand  a  jtart  of  the  mischief  which  you 
have  been  doing  with  the  other,  would  it  not 
be  wiKcr  to  make  no  laws  but  sucii  as  nro  6t  to 
be  executed,  and  then  to  lake  care  that  they  be 
executed  on  all  occasions  ? 

3.  The  third  argument  is  of  that  ingenious 
and  sometimes  very  puzzling  sort,  called  a 
dilemma.  If  the  rule  were  abolished,  two 
courses  only,  according  to  the  reviewer,  the 
lawyer  would  have :  he  must  enter  into  com- 
munication with  the  opposite  party  from  the 
beginning,  to  which  course  there  would  be 
objections;  or  he  must  wait  till  he  had  satis- 
fied biniKelf  that  his  client  was  in  tlie  wnnig, 
and  must  enter  into  communication  with  the 
opposite  party  t/ien ;  to  which  course  there 
would  be  other  objections.  What  the  force  of 
these  objections  may  be,  it  is  not  necessary, 
nor  would  it  be  pertinent,  to  inquire:  since 
neither  justice  nor  Mr.  Uentham  demand  that 
he  should  enter  into  communication  with  the 
opposite  party  at  all.  What  is  required  is 
only,  that  if,  upon  the  day  of  trial,  the  opposite 
party  should  choose  to  call  for  his  evidence,  it 
may  not  be  in  his  power,  any  more  than  in  that 
of  any  other  witness,  to  withhold  it. 

One  would  not  have  been  surprised  at  these 
argaments,  or  even  worse,  from  an  indiscri- 
tninatc  eulogizer  of  "  things  as  they  are  ;" 
this,  however,  is  by  no  means  the  character 
of  the  writer  of  this  article  :  it  is  the  more 
surprising,  therefore,  that  he  should  have  been 
able  to  satisfy  himself  with  reasons  such  as 
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the  three  which  we  have  examinc^l.     Not  that 
tliLiie  are  alt  the  reasons  he  has  to  give :  the   l 
t'oUowing  paragraph  seems  to  be  considered  by   1 
him   as   containiag  additional  reasons  to  the 
same  effect ; —  -j 

■•  Even  in  the  very  few  instances  where  the  I 
accused  has  intrusted  his  defender  with  a  full 
confession  of  his  crime,  we  hold  it  to  be  clear 
that  he  may  still  be  lawfully  defended.  The 
guilt  of  which  he  may  be  conscious,  and  which  J 
he  may  have  so  disclosed,  he  has  still  a  right 
to  see  distinctly  proved  upon  him  by  legal 
evidence.  To  suborn  wretches  to  the  com-  J 
mission  of  perjury,  or  procure  the  absence  of  " 
witnessci  by  bribes,  is  to  commit  a  separate 
and  execrable  crime;  to  tamper  with  the  purity 
of  the  judges  is  still  more  odious:  but  there  is 
no  reason  why  any  party  should  not.  by  fair 
and  animated  arguments,  demonstrate  the  io- 
suflScieney  of  that  testimony,  on  which  alone 
a  righteous  judgment  can  be  pronounced  to  his 
destruction.  Human  beings  are  uever  to  be 
run  down  like  beast.s  of  prey,  without  respect 
to  the  laws  of  the  chase.  If  society  must 
make  a  sacrifice  of  any  one  of  its  members,  let  it 
proceed  according  to  general  rules,  ujion  known 
principles,  and  with  clear  proof  of  necessity: 
'  let  us  carve  him  as  a  feast  fit  for  the  gods, 
not  hew  him  as  a  carcass  for  the  hounds.'  Ue- 
versing  the  paradox  above  cited  from  Palcy,  we 
should  not  despair  of  finding  strong  arguments 
in  support  of  another,  and  maintain  that  it  is 
desirable  that  guilty  men  should  sometimes 
escape,  by  the  operation  of  those  general  rules 
which  form  the  only  security  for  innocence." 
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In  reading  the  above  declamation,  one  is  at 
a  luM  to  discover  what  it  is  which  the  writer 
is  aiming  at.  Does  he  really  think  that,  all 
other  things  being  the  same,  a  system  of  pro- 
cedure is  tnc  better,  for  affording  to  criminals 
a  chance  of  escape  ?  If  thiH  be  his  scrtuus  opi- 
nion, there  is  no  more  to  be  said;  since  it  must 
be  fl'eely admitted  that,  rea.soningiipon  this  prin- 
ciple, there  is  no  fault  to  be  found  with  the  rule. 
If  it  be  your  object  nolle  find  the  prisoner  guilty, 
there  cannot  be  a  better  way  than  reliising 
to  hear  the  person  who  is  most  likely  to  know 
of  his  guilt,  if  it  exist.  The  rule  is  perfectly 
well  adapted  to  its  end  :  but  is  that  end  the 
true  end  of  procedure  ?  This  question  surely 
reauires  no  answer. 

But  if  the  safety  of  the  innocent,  and  not  that 
of  the  guilty,  be  the  object  of  the  reviewer's 
solicitude;  had  he  shewn  how  an  innocent  man 
could  be  endangered  by  his  lawyer's  telling  all 
he  has  to  tell,  he  would  have  delivered  som«- 
thing  more  to  the  purpose  than  any  illustration 
which  tlie  subject  of  carcasses  and  hounds 
could  yield.  If  he  can  be  content  for  one 
moment  to  view  the  question  with  other  than 
fox-hunting  eyes,  even  he  must  perceive  that, 
to  the  man  who,  having  no  guilt  to  disclose, 
bas  disclosed  none  to  his  lawyer,  nothing  could 
be  of  greater  advantage  than  that  this  should 
appear;  as  it  naturally  would  if  the  lawyer 
were  subjected  to  examination. 

"  There  is  no  reason  why  any  party  should 

not,  by  fair  and  animated  arguments,  demon* 

te  the  insufficiency  of  that    testimony,  on 

ich  alone  a  righteous  judgment  can  be  pro- 
nounced to  his  destruction."    This,  if  I  rightly 


318, 


EXCTbUSION. 


tBooB  IX. 


understand  it,  means,  that  incomplete  evidence 
ought  not.  for  wajit  of  comments,  to  be  taken 
for  complete;  we  were  in  no  great  danger  of 
supposing  that  it  ought.  But  the  real  question 
is, — should  you,  because  your  evidence  is  in- 
complete, shut  out  oilier  evidence  which  would 
complete  it.  After  tlie  lawyer  has  been  ex- 
amined, ifi  the  evidence  incomplete  notwith- 
standing ?  then  is  the  time  for  your  "  fair 
and  animated  arguments."  Is  it  complete  ? 
then  what  more  could  you  desire? 

The  denunciation  which  follows,  againnt  hunt- 
ing doion  human  beings  without  respect  for  the 
laws  of  the  chase,  is  one  of  those  proofs  which 
meet  us  every  day,  how  little,  as  yet,  even  in- 
structed EngUshmcn  are  accustomed  to  look 
upon  judicature  as  a  means  to  an  end.  and  that 
end  tlie  execution  of  the  law.  They  speak  and 
act,  every  now  and  then,  as  if  they  regarded  a 
criminal  trial  as  a  sort  of  game,  partly  of 
chance,  partly  of  skill,  in  which  the  proper  end 
to  be  aimed  at  is.  not  that  the  truth  may  be 
discovered,  but  that  both  parties  may  have  fair 
play:  in  a  word,  that  whether  a  guilty  person 
shaJl  be  acquitted  or  punished,  may  be,  as 
nearly  as  possible,  an  even  chance. 

I  had  almost  omitted  the  most  ibrntidable 
argument  of  all,  which  was  brought  forward 
by  M.  DumoDt,  not  as  decisive,  but  as  desenr- 
ing  of  consideration,  and  which  the  reviewer^ 
who  adopts  it.  terms  "  a  conclusive  rednctio  ad 
^dsurduHi."  Thu\  consists  in  a  skilful- applica- 
tion of  tiic  words  spi/  and  informer  (espton. 
d^-lateur).  two  words  forming  part  of  a  pretty 
■exlvusivc  ussortincnl  of  vaguely  vituperative 
expressions,  which    possess    the   privilege  of 
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serving  as  conducive  objections  againfit  anjr 
person  or  thing  which  it  is  resolved  to  con- 
demn, and  against  which,  it  is  supposed,  ao 
other  objections  cau  be  found. 

Spies  aud  informers  are  bad  people;  a  lawyer 
who  disclosc^t  liis  client's  guilt  is  a  spy  and  an 
informer;  be  is  therefore  a  bad  man,  aiid  such 
disclosure  is  a  bad  practice,  and  the  rule  by 
which  it  is  prohibited  is  a  good  rule.  Such, 
when  analysed  into  its  steps,  is  the  argument 
which  we  arc  now  called  upon  to  consider. 

But  to  form  a  ground  for  condemning  any 
practice,  it  is  not  enough  to  apply  to  the  person 
who  practises  it  an  opprobrious  name :  it  is 
necessarj',  moreover,  to  point  out  some  per- 
nicious tendency  in  the  practice ;  to  shew  that 
it  produces  more  evil  than  good.  It  cannot  bu. 
pretended  that  the  act  of  him,  who,  when  a 
crime  comes  to  his  knowledge,  (be  it  from  the 
malefactor's  own  lips,  or  from  any  other  source), 
being  called  upon  judicially  to  declare  the  tnith, 
declares  it  accordingly,  is  a  pernicious  act.  On 
Uie  contrary,  it  is  evident  tlial  it  is  a  highly 
useful  act:  the  evil  occasioned  by  it  being,  at 
tile  very  worst,  no  more  tlian  the  punishment 
uf  the  guilty  person;  an  evil  which,  in  tliu 
opinion  of  the  legislature,  is  outweighed  by  the 
consequent  security  to  the  public.  Call  this 
man,  iherefore,  an  informer  or  not,  as  you 
please;  but  if  you  call  him  an  informer,  re- 
member to  add,  that  the  act  which  constitut&S' 
him  one,  is  a  meritorious  act. 

M.  Dumont  expresses  an  appreliension  that 
DO  honourable  man  would  take  upon  him  the 
funclioDS  of  un  advocate,  if  conii>clled  to  put  ou 
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what  he  is  nleasefl  to  call  the  character  of  ao 
iiitbrmer.  Further  reflection  would,  I  think, 
have  convinced  him  that  this  apprehension  is 
chimerical.  There  is  scarcely  any  thing  iu 
common  between  the  two  characters  of  an  in- 
former nnd  of  a  witness.  The  an(i[>utliy  which 
exists  against  the  former  extends  not  to  the 
latter.  A  witness,  as  such,  does  not  take 
money  for  giving  evidence,  as  an  informer  iVe- 
<|uently  does  for  giving  information.  The  act 
of  an  informer  is  spontaneous :  he  is  a  man  who 
goes  about  of  his  own  accord  doing  mischief  to 
others  :  so  at  least  it  appears  to  the  eyes  of  un- 
reflecting prejudice.  The  evidence  of  the  wit- 
ness may  be  more  fatal  to  the  accused  than  the 
indications  given  by  the  informer;  but  it  has  the 
appearance  of  not  being  equally  spontaneous; 
he  tells  what  he  knows,  because  the  law  com- 
pels him  to  say  iiomething,  and  because  being 
obliged  to  speak,  he  will  speak  nothing  but  the 
truth  :  but  lor  anv  thing  that  appears,  if  he  had 
not  been  forced,  he  would  have  held  his  tongue 
and  staid  away.  An  honourable  man,  acting  in 
the  capacity  of  an  advocate,  would,  by  giving 
true  evidence,  incur  the  approbation  of  all 
lovers  of  justice,  and  would  not  incur  the  dis- 
approbation of  any  one :  what,  therefore,  is 
there  to  deter  him  ?  unless  it  be  a  hatred  of 
justice. 

The  reviewer  adds,  that  M,  Dumont's  argfu- 
ment  "  might  be  assisted  with  a  multiplicity  of 
reasonings :"  these,  as  he  has  not  slated  them, 
Mr.  Bentham,  probably,  may  be  pardoned  for 
being  ignorant  of.  The  reviewer  is  modest 
enough  to  content  Iiimself  with  the  "  sitigle 
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and  very  obvious  reraaric,  that  the  author 
evidently  prcHiimcx  the  ^uilt  from  the  accu- 
sation:" a  remark  which  could  have  had  itn 
wurcu  in  nothing!;  but  the  thickent  confusion 
of  ideas.  Had  Mr.  Bentham  recommended 
condcmuation  without  evidence,  or  any  other 
practice  which  would  be  indiscriminately  inju- 
rious to  all  atctived  personfi,  innocciil  or  siiilly; 
rl  might  then  Imvc  Wen  said  of  him,  with  some 
colour  of  justice,  that  be  presumed  the  guilt 
from  the  aceuKalion.  But  when,  of  Ihe  prac- 
tice which  he  recommends,  it  is  a  charactcrhttic 
property  to  be  a  security  to  the  innocent,  a 
source  of  danger  to  the  guilty  alone, — under 
what  poasibic  ])retence  can  he  l>e  charged  with 
presuming  the  existence  of  guilt? — though  he 
may  be  charged,  sure  enough,  with  desiring 
that  wiiere  then-  is  guilt,  it  may  be  follnwed  by 
puoishmeut ;  a  wish  probably  blameable  in  the 
eyes  of  the  rericwcr,  who  thmks  it  "  desirable 
that  guilty  men  shoidd  sometime.**  escape." 

Thus  weak  are  all  the  arguments  which  could 
be  produced  against  this  practice,  by  men  who 
would  have  been  capable  of  finding  belter  argu- 
ments, had  any  better  been  to  he  found.  It 
may  appear,  and  perhaps  ought  to  appear. 
iiurpriHmg,  that  men  generally  unprejudiced, 
and  accustomed  to  think,  should  be  misled 
by  sophistry  of  so  Hiuisy  a  texture  as  this 
bas  appeared  to  be.  Cnhappily,  however, 
there  is  not  any  argument  so  palpably  unten- 
able and  absurd,  which  is  nut  daily  received, 
eveu  by  instructed  men,  as  conclusive,  if  it' 
makes  in  favour  of  a  dr>ctrinc  which  they  are 
predetermined  to  uphold.  In  the  logic  of  the 
schools,  the  premises  prove  the  conclusion.    In 
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the  logic  of  the  affections,  some  cause,  hidden 
or  apparent,  having  produced  a  prepossession, 
this  |)reposscssion  proves  the  conclusion,  and 
the  conclusion  proves  the  premises.  You  may 
then  scatter  the  premises  to  the  winds  of  hea- 
ven, and  the  ctinciusion  will  nut  stand  the  less 
firm: — the  affections  being  still  enli.sted  in  its 
favour,  and  tlic  shew,  not  the  substance,  of  a 
reason  bein^  that  which  is  sought  for, — if  the 
former  premises  are  no  longer  defensible,  others 
of  similar  quality  arc  easily  found.  The  only 
mode  of  attack  which  has  any  chance  of  being 
successful,  is  to  look  out  for  the  cause  of  the 
prepossession,  and  do  what  may  be  ]}ossible  to 
be  done  towards  its  removal :  when  once  the 
feeling,  the  real  support  of  the  opinion,  is  g»jne. 
the  weakness  of  the  ostensible  supports,  the  so 
eallcd  reasons,  becomes  manifest,  and  the  opi- 
nion falls  to  the  ground. 

What  is  |)lainly  at  the  bottom  of  the  pre- 
possession in  the  present  case,  is  a  vague  ap- 
prehension of  danger  to  innocence.  There  is 
nothing  which,  if  listened  to,  is  so  sure  to  mis- 
lead as  vague  fears.  Point  out  any  specific 
cause  of  alarm,  any  thing  upon  which  it  is 
possible  to  lay  your  hand,  and  say,  from  this 
source  evil  of  this  or  that  particular  kind  is 
liable  to  flow;  and  there  may  be  some  chance 
of  our  being  able  to  judge  whether  the  appre- 
hension is  or  is  not  a  reasonable  one.  Coofine 
yourself  to  vague  anticipations  of  nndefined 
evils,  and  your  fears  merit  not  the  slightest  re- 
gard :  if  you  cannot  tell  what  it  is  you  are  afraid 
of,  how  can  you  expect  any  one  to  participate  in 
your  alarm?  One  thing  is  certain:  that,  if  there 
be  any  reason  for  fear,  that  reason  must  be 
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capable  of  being  pointed  out:  and  that  a  dan- 
ger which  does  not  admit  of  being  distinctly 
state<l,  iR  no  danger  at  all.  Let  any  one, 
therefore,  ask  himself,  —  supposing  the  law 
good,  and  the  accused  innocent, — whiii  pos- 
sible harm  can  be  done  him  by  making  his 
professional  assistant  tell  all  that  he  knows? 

He  may  have  told  to  his  lawyer,  and  his 
lawyer,  if  examined,  may  disclose,  circum- 
stances which,  though  ihey  afford  no  inference 
against  him,  it  would  have  been  more  agreeable 
to  him  to  conceal.  True;  but  to  guard  him 
against  any  such  unnecessary  vexation,  he  will 
have  the  considerate  attention  of  the  judge: 
and  this  inconvenience,  after  all,  is  no  more 
than  what  he  may  be  subjected  to  by  the  de- 

Eosition  of  any  other  witness,  and  particularly 
y  that  of  his  son,  or  his  servant,  or  any  other 
person  who  livcit  in  his  house,  much  more  pro- 
bably than  by  that  of  his  lawyer. 

Whence  all  this  dread  of  the  truth?  Whence 
comes  it  that  any  one  loves  darkness  better 
than  light,  except  it  be  that  his  deeds  arc  evil  t 
Whence  but  from  a  conhrmecl  habit  of  viewing 
the  law  as  the  enemy  of  innoceQce,'-as  scatter- 
ing its  punishments  with  so  ill-directed  and 
90  tmsparing  a  hand,  that  the  most  virtuous  of 
mankind,  were  all  Iuk  actions  known,  could  no 
more  hope  to  escape  from  them  than  the  most 
abandoned  of  malefactors?  Whether  the  law 
be  really  in  this  state,  I  will  not  take  upon 
mysL-lf  to  say :  sure  1  am,  that  if  it  be,  it  is  high 
time  it  should  be  amended.  But  if  it  he  not. 
where  is  the  cause  of  alarm  ?  In  men's  con- 
Kciou-iness  of  their  own  improbity.  Children 
and    servants    hate    tell  -  tales ;    "thieves    hate 
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inforiners,  and  peacliiog  accomplices ;  and,  in 
general,  he  wlio  feels  a  desire  to  do  wron^, 
hates  all  things,  and  nilcs  of  evidence  among 
the  rest,  which  may,  and  he  fears  will,  lead  to 
his  detection. 

Thus  much  in  vindication  of  the  proposed 
rule.    As  for  its  advantages,  they  are  to  be 
Bouprht  for  not  so  much  in  its  direct,  as  in  its 
indirect,  operation.    The  parly  himself  having 
been,  as  he  ought  to  be,  previously  subjected 
to  interrogation;  his  lawyer's  evidence,  which, 
tliough  good  of  its  kind,  is  no  better  than  hear- 
say evidence,  would  not  often  add  any  new 
facts  to  those  which  bad  already  been  extracted 
from  the  lips  of  the  client.     The  bene6t  which 
would  arise  from  the  abolition  of  the  exclusion- 
ary rule,  would  consist  rather  in  the  higher  tone  " 
of  morality  which  would  be  introduced  into  the 
profession  itself.    A  rule  of  law  which,  in  the 
case  of  the  lawyer,  gives  an  express  license  to   _ 
that  wilful  concealment  of  the  criminal's  guilt,  I 
which  would  have  constituted  any  other  person 
an  accessary  in  the  crime,  plainly  declares  tbat    . 
the  practice  of  knowingly  engaging  one's  self  as  I 
the  hired  a('-vocate  of  an  unjust  caust,  is,  in  the 
eye  of  the  law,  or  (tf>  speak  intelligibly)  in  that   " 
of  the  law-makers,  an  innocent,  if  not  a  virtuous 
practice.     But  for  this  implied  declaration,  the 
man  who  in  this  way  hires  himself  out  to  do 
injustice  or  frustrate  justice  with  his  tongue,  I 
would  be  viewed  in  exactly  the  same  light  as 
he  who  frustrates  justice  or  does  injustice  with 
any  other  instrument.     We  should  not  then 
hear  an  advocate  boasting  of  the  artifices  by 
which  he  had  trepanned  a  deluded  jury  into  a 
verdict  in  direct  opposition   to  the  strongest 


LAWVBK  AND  CUBXT. 


335 


evidence ;  or  of  the  eflfFontery  with  which  he 
had,  by  repealed  insults,  thrown  the  faculties 
of  a  boiidjkk  witness  into  a  state  of  confusion, 
which  had  caused  him  to  be  taken  for  a  pep- 
jurer,  and  as  such  disbelieved.  Nor  would  an 
Old  Bailey  couni>el  any  longer  pltiniE:  himself 
upon  the  number  of  pickpockets  whom,  in  the 
course  of  a  long  career,  he  had  succeeded  in 
rescuing  from  the  arm  of  the  law.  The  profes- 
sional lawyer  would  be  a  minister  of  justice, 
not  an  abettor  of  crime ;  a  guardian  of  truth, 
not  a  suborner  of  mendacity:  and  not  at  his 
hands  only,  in  another  sphere,  whether  as  a 
private  man  or  as  a  legislator,  somewhat  more 
regard  for  truth  and  justice  might  be  expected 
than  now,  when  resistance  to  both  io  hi^  daily 
business,  and,  if  successful,  his  greatest  glory; 
hut,  through  his  medium,  the  same  salutary 
influence  would  speedily  extend  itself  to  the 
people  at  large.  Can  the  paramount  obliga- 
tion of  these  cardinal  virtues  ever  be  felt  by 
them  as  it  ought,  while  they  imagine  that,  on 
^■uch  easy  terms  as  those  of  putting  on  a  wig 
ind  gown,  a  man  obtains,  and  on  the  most 
iportant  of  all  occasions,  an  exemption  from 
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Sect.  III.  —  TVustee  and  ctstuy  que  trust. 

Ov  the  subject  of  truit-pr^wticiiig  evidence, 
he  decision,  if  not  quite  so  simple  as  in  the 
>receding  case*,  will  be  grounded  on  consider- 
ktious  not  less  conclusive. 

The  testimony  being  that  of  the  trustee; 
vhoee  are  the  feelings,  in  consideration  of 
|v(hich  the  testimony  in  this  case  can^be  pro- 
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posed  to  be  excluded?  The  feelings  of  the 
cxslii'/  t/ue  trust,  the  Jidei-committet,  to  whose 
prejudice  it  redounds?  But  if  the  testimony 
thus  proposed  to  be  called  for,  were  his  own, 
nu  vexation  of  which  the  obligation  could  be 
productive,  could  form  any  sufficient  ground  for 
tJie  exclusion  of  it.  Will  it  be  said,  that  the 
vexntion  produc-ed  in  his  breast  by  jwirceiving 
the  evil  in  question  brought  on  him  by  the  tes- 
timony of  another  person,  his  trustee,  will  be 
greater  than  what  would  be  produced  by  seeing 
the  same  evil  brought  on  him  by  his  own  testi- 
mony? The  answer  will  hardly  be  in  the 
Affirmative  :  but, — be  it  on  the  one  side  or  the 
other, — ^in  regard  to  the  question  of  exclusion  it 
is  ttot  in  the  nature  of  things  that  It  should 
make  any  material  difference. 

Is  it  in  tenderness  to  the  feelings  of  the 
trustee,  that  the  proposed  wound  should  be  in- 
flicted on  the  vitals  of  justice?  But  the  vexa- 
tion attendant  on  the  delivery  of  the  testimony 
could  never  rise  to  such  a  pitch  as  to  constitute 
a  sufficient  ground  for  the  exclusion  of  it,  al- 
though it  were  on  the  deponent's  <nim  head  that 
the  evil  were  to  fall:  much  less  where  the  head 
iii  another  person  iS  the  head  to  bear  it.  Will 
the  prospect  of  the  suffering  of  the  cestuy  que 
trait  be  more  insupportable  to  the  trustee  than 
if  it  were  his  own?  Good,  as  between  Nisus 
and  Euryalus,  Nisus  being  trustee.  But  our 
trustee  is  no  hero;  neither  of  an  epic  poem, 
nor  a  romance,  nor  even  of  real  hfe.  lie  is  an 
average  man :  an  exact  likeness  may  be  ttecn 
of  him  in  the  Propositus  of  Blackstone  and 
Lord  C\(kc. 

Putting  together  the  self- regarding  feelings 
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of  the  suffering  ccstuy  que  trust,  and  the  Rympa- 
Ihetic  feelings  of  the  trustee,  will  they  by  their 
joint  force  constitute  a  sufficient  ground  for  the 
exclusiati  ?  That  nothing  may  be  overlooked, 
even  this)  case  shall  undergo  examination.  Be 
it  ever  so  strong,  it  will  never  be  strong  enough 
to  support  the  exclusive  rule.  That  practical 
point  settled,  the  speculative  question,  whether 
the  effect  of  the  decomposition  will  be  on  the 
side  of  diminution  or  increase,  may  be  led  to 
take  its  chance. 

The  case  of  trusteeship,  at  least  in  the  com- 
mon as  well  as  technical  import  of  the  word, 
will  not  rise  above  the  level  of  tliat  sort  of  evi- 
dence which,  were  it  self- regarding,  would  fall 
under  the  denomination  of  sclf-onerative  evi- 
dence: it  will  not  rise  to  the  level  of  seif- 
crtminating.  It  has  never  been  proposed  that, 
on  the  ground  of  his  being  trnstee  for  a  Ihief  or 
murderer,  a  man  should  be  exempt  fruni  the 
obligation  of  delivering  testimony  tending  to 
convict  such  thief  or  murderer  of  his  crime. 
In  this  more  afflictive  ease,  however,  the  ground 
for  exclusion  is,  in  proportion  to  the  difference 
in  point  of  afflictivcness,  stronger  than  in  the 
less  afflictive  case,  where  the  loss  of  money  or 
moncy'ft  worth  would  constitute  the  worst  evil 
that  could  be  made  to  fall  on  the  ccjitaif  que 
trust  by  the  testimony  of  the  trustee. 

»■         Sect,  \V.— Husband  and  Wife. 
The  question,  of  which  the  species  of  evi- 
dence, for  the  designation  of  which  the  epithet 
JitmUf-peace-difturbiiig  has  been  ap|iointcd,  is 
the  subject,  is  a  question  iu  no  small  degrco 
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complicated.  The  necessity  of  grappling  with 
it,  owes  its  birth  to  the  arraogements  made  on 
this  subject  by  Eagliiih  jurisprudence. 

Whatsoever  be  the  relations  (natural  or  fac- 
titious, temporary  or  perpetual)  subsisting  be* 
tween  a  number  of  persons  living  together  in 
the  compass  ul'  the  same  family,  —  relations 
between  husband  and  wife,  parents  and  child-  - 
ren.  masleni  or  mistresses  and  servants,  bouse*  | 
keeiiers  and  inmates, — any  event  by  which  the 
emotion  of  ill-will  is  produced  in  any  one  of 
them  towards  any  other,  may  ,»ro  taiito,he  said  to 
operate  to  the  disturbance  of  the  family  peace : 
and  ill-will  being  a  bad  Uiing,  and  peace  a  good 
thing,  the  more  effectually  any  disturbance  can 
by  any  arrangement  of  law  be  prevented  from 
being  given  to  it,  so  much  the  better.  Dis- 
turbance of  the  peace  of  a  family  is  vexation; 
and  of  vexation,  if  not  necessary  to  the  averting 
of  a  preponderant  vexation,  the  pruiiuctioD 
ought  always  to  be  avoided. 

That, — testimony  being  delivered  by  a  person 
standing  in  any  one  of  Uicse  relations,  such  ae 
to  operate  to  the  prejudice  of  the  person  stand- 
ing in  the  opposite  and  corrcsi>onding  relation, 
— vexation  will  be  likely  enough  to  be  pro- 
duced in  the  breasts  of  both,  is  manifest 
enough.  But  in  any  of  these  instances,  ought 
such  vexation  to  be  considered  as  forming  a 
sulhcieut  ground  for  the  exclusion  of  the  testi- 
mony? Over  and  over  again,  the  answer  has 
been  already  made. 

The  case  of  husband  and  wife  is  the  only 
sample  which  will  here  be  taken,  being  the 
only  one  which  is  taken  in  English  law  for  tlie 
ground  of  an  exclusionary  rule. 
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To  prciicnt  a  distinct  conception,  the  e\il  of 
the  vexation  capable  of  flowing  from  this  source 
must,  in  the  first  place,  be  deeomposcd. 

£vil  flowing  from  sympathy,  evil  flowing 
from  antipathy  or  ill-will ; — to  one  or  other  of 
these  two  element«,  the  whole  evil  of  the  mixed 
maiis  may  be  referred. 

1.  As  to  the  evil  from  sympathy,  it  has 
already  been  put  into  the  balance,  under  the 
head  of  tnist-prejiidicing  evidence.  In  the  case 
of  husband  and  wife,  whether  considered  on 
the  part  of  tlic  male  or  on  the  part  of  the 
female,  the  affection  of  syni|)athy  may  naturally 
be  cun^idert'd  as  operating  with  greater,  much 
greater,  force,  than  in  the  case  of  an  average 
trustee.  On  the  other  hand,  a  point  not  to  be 
overlooked,  is,  tliat  the  opposite  affection,  (and 
that  actmg  vritb  a  force  proportioned  to  the 
mutual  vicinity  of  the  two  parties,  and  to  the  in- 
Rexibility  of  the  ties  of  various  kinds  by  which 
they  are  connected),  is  no  less  capable  of  find- 
ing a  place.  Yet,  af^er  all  allowances  made, 
it  will  not  be  less  true,  that,  as  between  an 
average  husband  and  an  average  wife, — as  be- 
tween Baron  and  Feme  in  the  character  of  Pro- 
positus and  Propo.iita, — an  affection  of  the  sym- 
pathetic kind  cannot  in  reason  but  be  considered 
as  subsisting,  and  in  a  degree  of  force  exceed- 
ing that  which  can  reasonably  be  considered  as 
subsisting  on  eitlicr  side,  as  between  an  average 
trustee  and  his  average  ccsiuy  ^uc  trtut. 

Justice  thus  done  to  all  partlea;  the  propriety 
of  admission  in  this  case,  and  the  impropriety  of 
the  exclusionary  rule,  considered  as  placed  on 
the  ground  of  sympatliy,  will  not  be  the  less 
unquestionable. 
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With  all  possible  disposition  to  do  justice  to 
the  coDJugal  atfection  maintained  on  the  one 
hand  in  the  breast  of  Propositus  by  the  amiable 
qualities  of  Proposita,  on  the  other  hand  in  the 
bosom  of  Proposita  by  the  estimable  qualities 
of  Propositus, — it  seems  difficult  to  avoid  ad- 
mitting, that  the  affection  of  Propositus  towards 
Proposita  will  not  be  altogether  upon  a  level 
with  the  affection  of  the  same  Propositus  for 
his  earlier  and  still  more  intimate  acquaintance, 
himself:  and  no  less  so  as  between  the  aflbc- 
tion  of  Proposita  towards  Propositus  on  the 
one  hand,  and  the  affection  of  the  same  Pro- 
posita towards  the  amiable  partner  of  Proposi- 
tus on  the  other.  For,  let  it  not  be  forgotten, 
that  the  bosoms  to  which  the  thermometer  is 
for  this  purpose  to  be  applied,  arc  the  bosoms 
of  Propositus  and  Proposita.  not  of  Arria  and 
Pffitiis,  any  more  than  of  Nisus  and  Euryalus 
in  the  other  case. 

Thus  much  seemed  necessary,  yet  not  more 
than  necessary,  to  give  the  corrective  requisite 
for  reducing  to  the  standard  of  plain  and  ordi- 
nary nature  the  heroic  dimensions  given  to  the 
conjugal  flame  by  the  sentimentality  of  English 
lawyers. 

'  As,  therefore,  vexation  on  a  self-regarding 
account  has  been  shewn  not  to  be  a  sufficient 
ground  for  exclusion,  neither  can  the  image  of 
the  same  vexation,  presented  by  sympathy. 

Turn  next  to  the  evil  from  antipathy. 

The  law  will  not  suffer  the  wife  to  be  a  wit- 
neM  for  or  against  her  husband  :  this  is  a  pro- 
position put  by  a  reporter  into  the  moutn  of 
the  first  Earl  of  Uardwieke.  "  The  rea^jioQ 
"  is  ....  to  preserve  the  peace  of  families: 
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and  therefore  I  shall  never  encourage  such  a 
"  const-lit."*  Here,  by  good  fortune,  we  have  a 
diMinct  proposition,  with  an  assignable  author, 
and  he  of  the  first  degree  of  profettsional  re- 
spectability. 

When,  on  failure  of  the  beaten  track  of 
analogy,  we  find  among  the  opinions  of  pro- 
fessional lawyers  an  argument  that  wears  ujMn 
the  face  of  it  any  cunucxiou  with  the  principle 
of  utility,  it  consistfi  commonly  in  a  reference 
to  some  one  head  of  inconvenience  or  advan- 
tage, no  account  being  taken  of  any  other. 
But  it  is  of  the  essence  of  law  to  be  a  choice 
of  evils;  including  under  the  notion  of  evil,  the 
absence  or  negation  of  this  or  that  lot  of  posi- 
tive good.  It  will  happen,  in  many  cases,  that 
not  only  tliere  shall  be  an  advantage  on  one 
side  to  set  against  an  inconvenience  on  the 
other,  but  in  the  one  scale  there  shall  be  a 
number  of  perfectly  distinct  advantages,  weigh- 
ing against  a  number  of  equally  distinct  incon- 
veniences in  the  other,  A  narrow  and  imperfect 
lot  of  reason,  is  better  than  a  mere  caprice, 
having  no  relation  to  good  or  evil,  to  pain  or 
ileasure,  on  either  side  :  but  from  an  imperfect 
lot  of  reason,  no  better  than  imperfect  conclu- 
sions cau  reasonably  be  expected. 

In  Icgislativi-  argumentation  it  is  not  un- 
common to  have  a  number  uf  reasons,  such  as 
they  are,  all  grounded  on  the  principle  of  utility. 
adduced  on  both  sides :  but  in  judicial  argu- 
ment, if  you  get  a  single  article  in  the  shape  of 
an  original  reason,  an  indication  of  convenience 

>  *  PmIw,  123.     Buber  v.  Sir  Wool>ton  Diiic.     Com 
Unp.  llartlwick,  264. 


« 


^ 


h 


333  BXCLVfllON.  {Boos  IX. 


Qr  iacoavenieoce.  it  is  a  sort  of  a  prize.     Cases 

against  cases,  i.  c.  decisions  against  decisions, 
you  will  have  in  plenty ;  but  if  you  have  any 
thing  in-  the  shape  of  a  rational  reason,- — of  a 
reason  referable  to  the  principle  of  utility,- — you 
will  find  it  Ktand  alone;  and  a  mere  allusion, 
as  vague  and  incompletely  expressed  as  it  is 
possible  to  conceive,  is  the  shape  in  which  it 
comes.  Hard — hardship — pdlicy — peace  of  fa- 
milies— absolute  necessity: — some  such  wordH 
as  these  are  the  vehicles,  by  which  the  faint  spark 
ofreason  that  exhibits  itself  is  conveyed.  These 
are  the  leadiug  terms,  and  these  are  all  you  are 
furnished  with ;  and  out  of  these  you  are  to 
make  an  applicable,  a  distinct  and  intelligible 
proposition,  as  you  can. 

Hawkins,  one  of  the  best  and  most  compre- 
hensive heads  the  profession  of  the  law  ever 
(KisscsKcd,   had   already  taken  up  the  same 
argument,  and  added  to  it  anotlier.     "  Regu-     ■ 
"  larly,  the  oue  shall  not  be  admitted  to  give    | 
•'  evidence  against  the  other,"  (husband   and 
wife),  "  nor  the  examination   of  the  one   be    _ 
"  made  use  of  against  the  other,  by  reason  of   I 
"  the  implacable  dissension  which   might  be 
"  caused  by  it,  and  the  great  danger  of  perjury 
"  from  takmg  the  oaths  of  persons  under  so 
"  great  a  bias,  and  the  extreme  hardship  of  the 


case."* 


*  Lord  Coke  (C.  Litt.  6.)  addi  a  teclinical  reEtson,  tnJj 
VOfthTofthe  pufpoM  for  which  it  btultluced. 

"  note,  it  liKth  b«en  TMolvcd  by  the  jttelices  (Parch.  10. 
Jl  in  Com.  BaiKO  npoo  Hit  Sua.  of  BaDkrouta),  that  a 
wife  cannot  be  product-d  citlter  ufuiniit  or  for  Iwr  hutband, 
fma  tunt  dita  aitimit  in  carta:  uu/.-  nnd  it  iniKhl  be  t  mue 
t>f  iroplnoblc  diiKord  mid  disKJitiuii  bi.-tween  the  husba^id 
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Implacable  diflsenoion  is  one  argument:  the 
tiajnc  in  substance  as  that  which  occurred  to 
and  weighed  with  Lord  Hardwicke. 

Great  danger  of  perjury  is  another,  not 
stated  m  having  been  noticed  by  Lord  Hard- 
wicke. 

Of  tlie  words ' '  extreme  hardship  of  the  ca«c, " 
I  cannot  make  out  any  argument  disUnct  from 
the  two  preceding  ones. 

These  are  the  reasons  for  winch,  not  only 
te  wife  is  not  allowed  to  be  called  as  a  wit- 

XinM  her  husband,  but  even  her  extra- 
declarations  are  not  admitted  in  evi- 
dence against  him,  though  his  own  extrajudicial 
declarations  are. 

The  argument  from  the  danger  of  [icrjnry 
arises  out  of  the  supiwscd  sympathy,  and  there- 
fore need  scarcely  receive  any  farther  notice. 

Suffice  it  to  say,  that  if  the  danger  of  perjury 
be  an  objection  against  the  calling  iu  the  sanc- 

tnd  the  <rifc,  oind  n  mcunit  «r  c^reat  inconvcnicnci;."  Thus 
ht  Lord  C^okc,  ihr  xupcirnHnt'iitiy  lenniect  ex -chief  justice. 

Mr.  Justice  Bullcr  "  thought  the  rule  a  very  proper  oae, 
H  it  tended  lo  prevent  diucntiions  in  families."  (2.  Tcim 
Rm.  368.) 

Before  tiiat  time,  tn  the  TcentiM  on  the  Law  of  Ni«i  Priui 
by  the  nine  Uaraod  juitgc  (ihrtn  but  ait  ndrornte),  tlte  n»aon 
KM  been  tiibtiltMnl  And  gcnrrili«ed  to  Kuch  n  det^rce  n*  to 
hiTe  lost  nil  RicoRing:  "  hushnnd  «nd  irif»  rannat  be  ad- 

■ilted  u  witticaiM aenlnst  each  other,  heeauiie 

MBtmv  to  the  legal  policT  of  mftrnnge."  (Bull.  Nisi 
PriM.  4ft6.) 

Accofdiii^lT,  anno  1792,  the  Komc  leamed  jud|;e  (4.  Tena 
Rep.),  ftgrccing  with  hi*  Irnmcd  chief  Lord  Kenton,  it  repre- 
KBtMl  as  laying  down  th<'  Inn  on  the  fiiil>Ji?cl  in  theM>  wordi: 
"  It  '»  now  eaiu!d«r«d  as  a  itettled  principle  of  law,  tliat 
hMb«nds  and  wivM  cannot,  in  Kny  case,  be  admitted  as 
VftMMM  for  or  against  on«  another." 
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tion  of  an  oath  in  this  case,  it  is  an  objection 
against  it  in  all  other  cases,  and  an  objection  that 
applies  to  the  Kanctiou  with  the  greater  force, 
the  greater  the  need  there  is  of  it.  If  applied 
to  the  testimony  considered  in  respect  of  the 
danger  of  falsehood,  apart  from  the  considera- 
tion of  the  sanction,  it  is  an  objection  to  all 
testimony : — if  it  applies  to  the  case  of  the  wife, 
considered  with  respect  to  her  presumable  un- 
willingness to  do  au  act  whereby  her  husband 
may  sustain  a  prejudice,  it  applies  with  still 
greater  force  against  all  the  instances  in  which  a 
man's  own  testimony  is  permitted  to  be  called 
for  against  himself:  it  applies  to  one  of  the 
characteristic  features  of  the  practice  of  the 
courts  styled  courts  of  equity. 

As  to  dissension ;  which,  to  give  force  to  the 
argument,  is  presumed,  without  the  smallest 
alleged  reason,  to  be  implacable ; — 

The  rule,  if  carried  as  far  as  it  would  go, 
being  altogether  destructive  of  the  peace  i^ 
families,— of  that  peace,  which  it  is  its  professed 
object  to  protect, — in  comes,  in  consequence,  one 
class  of  exceptions,  and  that  a  very  large  one.  • 


*  Turn  back  to  the  dielum  oT  Lord  Kenyou,  in  a  fimner 
note.  In  this  you  have  a  spccimeii,  aud  that  &  fair  one, 
of  tlie  degree  of  certainty,  reasonableness,  and  coDwiltncy, 
tliat  penadc  (he  whole  of  the  system  of  juiisprudentinl  law: 
of  tlie  dcf^ree  of  dependency  fit  to  he  placed  on  tlic  oiiinionf, 
the  dicta,  tlie  statements,  delivered  by  the  most  eniini-tit  ainoi^ 
tilt!  oflicial  professora  of  it ;  of  tbe  legaid  due  to  thoae  paai^- 
gyrics  which  ilaprofeMors  of  all  ranks  and  classes  never  mmc 
to  auoiut  it  with,  and  from  which  the  opiiiious  eolertiuned  of 
it  by  ftliidenl*,  and  even  lawycn ,  ate  iinbibed. 

Bad  BS  this  braoch  of  the  law  is  iu  itself,  ita  badiieat  coiiMi- 
lutM  not  by  iuiy  iaeaii»  tlie  whole  of  its  misibievousDew.  An 
uldilioiKil  mischief  is,  that  where,  U  here,  tbe  proposition  po^ 
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In  case  of  an  offence  involving  a  personal  in- 
jury committed  by  the  husband  against  the 
wife,  the  testimony  of  the  wife  against  the 
husband  is  admissible,  and  admitted  in  ordi- 
nary practice.  * 

■MMS  ■  certain  degree  of  extent,  them  i»  no  tniKting,  wiili  any 
lolenMe  decree  of  safely,  t«  ihr  ncrounti  delivered  of  ti,  uu 
it  ii  (i.  e.  (u  it  in  aaid  to  be) :  though  delivered  iiom  the  most 
tnutworthy  of  the  hands  employed  in  the  diknensation  of  it. 

Lavyer.  OH  1  but,  the  cnsc  of  a  >uit  in  which  one  of  theiD 
r fU^  beinj;  the  case  in  hand,  the  propoiiition  is  to  bo 

edA  •■  being  conBaed  in  iu  extent  to  the  ground  oc- 

ciipned  \n  that  cnse. 

ffon-Lawycr.  Be  pleased  to  look  at  the  words;  they  ex- 
pressly exclude  all  limits:  of  the  testimony  of  oitbor  a^nst 
the  otbcr,  tlie  admission  cannot  lake  ptaco  "  tn  uny  case." 

Lawyer.  Nay,  lint  there  may  haT*  been  a  want  of  correct- 
■en  in  thit  pnrt  of  the  report :  by  the  judge,  the  reijuisite  ex- 
ception was  made ;  by  the  renorter  it  is  omitted  to  be  stated. 

Ktm-Laicver.  Powihle,  indeed,  jnst  iH»sibtc,  bm  not  pro- 
bable. HmI  the  rule  stnorl  by  itself  without  the  reason,  then, 
indeed,  jrou  might,  with  tumi^whnt  hftlrr  gtnre,  have  aMiiiued 
the  libciiy  of  imagining  clauses  to  limit  the  extent  of  it.  But 
tloog  with  tlic  rule,  the  reason  k  actually  brought  to  view,  and 
the  leuon  ii  •uch  as  admiu  not  of  any  tlie  sniitlli^t  dcfalca- 
tkm  to  be  made  from  tliat  uutimited  extern.  What?  is  the 
danger  of  future  inplacable  di»ensiou  greater,  from  their 
being  TCsTpeclitelv  admitted  to  tesdfy  one  against  the  other 
in  a  protcculion  Drought  by  one  agutnst  the  other,  than  in  a 
citil  suit  brought  sgftinst  ouo  of  tJiem  by  a  Btranger,  or  by  one 
of  tboin  aguiDit  a  Hranger  ? 

*  In  llie  ciue,  however,  of  one  of  tlie  mott  cnuil  of  all  in- 
juritt,  >  wife  is  di^pHTed  of  this  remedy. 

In  (he  case  of  a  prosecution  for  bigamy,  the  evidence  of  the 
firM  wife  ha»  been  deemed  inaihnimible,  oti  the  intend  that 
ibe  b  the  only  luwful  wife.  If  ilit  fact  can  be  proved  nitboDt 
ihc  tutimony  of  tlie  wife,  iiu  inconvenience  ermue*,  unlcM  it 
be  e  quanlity  of  auneeesiary  vcxiUion  and  expense  ; — vexa- 
lioa  to  ibe  ntranger,  who  is  eompi'Ued  to  tiike  a  journey,  per- 
haps, to  give  his  testimony:  expcmc  lo  tlie  prosecutor  (or 
lay  the  proaccutrix)  who  has  to  defray  the  cxpenae  of  the 
witncn**  cbni^e*.   But  what  iu  tliat  cute  is  the  tiiconvenicocc 
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When  a  man  Ims  inflicted  severe  bodily  guf- 
fering  on  his  wife, — has  been  in  the  habit  of 

saved  ?  an  inconvenience  scnrce  nonb  saving.  Id  the  iiut  of 
th«  celebration,  the  relebratlon  of  ihe  original  and  valid  niar- 
riage, — ill  tliia,  taken  by  itxf  If,  there  is  natliing.lhe  ditcianans 
of  which  cftn  of  itself  have  the  elTect  of  criminating  the  hus- 
band :  iioUiing,  of  which,  cithci  on  thni  or  any  other  aeconat, 
the  sliitcment  can  naturally  be  siippotcd  to  be  attended  vilh 
aity  (larticulnr  uncanincaa  to  the  wife.  By  the  auupooition, 
the  fact  will  be  proved  by  other  testimony,  if  her  a  be  not 
called  in  to  prove  it:  what  nuit«rial  difference  can  it  maku  to 
her,  H'heUiiet  it  be  by  her  teMimony  or  that  of  any  tMxIy  eUc  ? 
Dy  declaring  heraeli'  the  lawful  wife,  she  docs  not  in  uny  ilo> 
gree  sacrifice  bis  charartor  ;  on  the  contrary,  she  curoorta  iL 
It  is  not  by  the  tirtt  marriage  that  the  disgrace  Mna  ruja  it 
thrown  upon  the  guilty  htuband ;  it  is  by  the  second. 

On  the  oilier  liand,  sapfiose  the  celebration  iiicupal>le  of 
being  proved  by  any  other  evidence ;  suppose  the  ease  tuch. 
that  for  die  ptovirig  of  ibc  celebration  no  other  evidence  can 
be  obtained.  Here  the  operation  of  giving  the  evidence  might 
be  attended  with  a  seusalion  more  or  leas  painful  to  the 
injuTcd  wife :  but  un  the  otlier  hand,  what  is  the  eonfc(|iM!nco 
if  ilberHpctcd?  An  injury  of  ihe  mofil  cruel  kind  tliat  can  be 
suttuiuea.  remainH  without  sntufnction  of  any  kind :  the  crime, 
a  very  heavy  one,  remains  unpunished ;  the  criminal  triompha 
in  hi«  guilt. 

In  the  cases  that  gave  rise  to  the  dacisJon,  the  indueemtnl 
for  calling  in  the  injured  wile,  was,  probably,  the  wi^  to  nn 
the  vexation  and  vijicnsc  that  would  have  attended  the  pro- 
curement of  other  (Tidence.  Had  the  objection  been  forCKecii, 
had  this  ground  ofi-xclusion  been  known  to  bo  pTe-eatablinhed, 
such  other  evidence  would  have  been  roaorted  to,  and  th4t  of 
the  wife  not  employed.  But  the  evidence  being  deemed  in- 
admissible, the  result  wa*,  not  that  the  fact  w^a  proved  by 
Other  uneKceplionnble  evidence,  but  that  the  fact  could  not  be 
proved  at  all,  and,  in  ccinnrquenco,  that  Uic  crime  was  mvq  to 
go  unpunished,  for  in  a  criminal  cause,  if  the  deirtmina- 
tiua  be  in  the  first  instance  in  favour  of  the  guilty  defcndani, 
no  omiasions  can  be  i>ii|iplied,  no  false  steps  rectified  :  the 
example  of  guilt  triumphing  in  impunity,  is  the  price  that. 
under  the  reign  of  common  law,  must  be  paid  for  every  point 
that  comes  to  be  established  on  thii  side. 

[Technical  law  is  never  consistent,  even  in  iti  badnen.  On 
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thus  filling  her  life  with  misery;  here  is  a  cause 
of  dissension,  which,  powerful  as  it  is,  expe- 
rience proves  to  be  by  no  means  implacable. 
Injuries  of  the  like  kind,  it  will  (tumctimes 
happen  (though,  by  reason  of  the  usual  supe- 
riority of  tbrcc  on  the  male  side,  not  so  fre- 
quently), shall  be  inflicted,  habitually  indicted, 
on  tho  husband  by  the  wile.  A  man  forgives 
the  wife  who  has  put  him  to  bodily  torture ; 
but  it  is  not  in  the  nature  of  a  man  ever  to 
forgive  the  wife,  who,  bein);  called  upon  in  a 
court  of  justice  for  the  purposes  oi  justice, 
shall  have  dared  to  speak  the  trutii!  Where 
there  is  injury,  and  the  highest  degree  of  in- 
jury, forgiveness  is  expected,  being  in  every 
day's  experience  ;  where  there  is  no  injury, 
where  the  supposed  cause  of  offence  is  a  com- 
pliance with  the  injunctions  of  duty,  forgive- 
oess  is  regarded  as  alto^^ethor  hupeless  ! 

To  be  consistent  with  itself,  the  law  should 
strew  danger  before  every  step  which  it  could 
occur  to  a  man  to  take  in  the  path  of  crimi- 
nality. Instead  of  tliat,  it  is  the  care  of  the 
law  itself  to  remove  the  principal  source  of 
danger  out  of  his  way.  To  be  consistent  with 
itself,  it  should  reni()ve  out  of  his  way  every 
possible  assistance  that  can  contribute  to  en- 

ft  pmecatian  for  bi^my,  tlie  fim  husband  ot  wife  ■  not  ail- 
Duuil^e  to  pruvc  tlic  fuct  uf  ()ie  former  roarriage.  Bui,  ndtt  a 
long  period  of  uncertainly,  il  lina  lieen  setUeil  as  lale  as  lli<;  year 
1817,  duit  ill  aiiy  colliitenJ  suit  or  proceeding  bctwi-ed  ihrrd 
|«eniona,  the  rule  is  i|uil(!  diflennt:  a  pervon  may  itien^on.-  he 
ncidcDUlly  chanjid  with  bignray  by  tht-  testimony  of  the  Brat 
*tlc  or  hunbntiil,  ati'l  wilh  thi'  effect  of  imuishcuoot,  viz.  m  llw 
dupe  of  Ion  of  chnr.ictcr;  n  piinialmieat  iiut  the  1cm  rciil,  for 
bnog  inftided  br  other  hands  than  tliuse  of  Ibe  i,-xccutioiwni 
oftbttlMW.— £iftW.] 
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gage  him  in  any  course  of  conduct  which  it 
reprobates  and  endeavours  to  prevent.  Instead 
of  that,  it  secures,  to  every  man,  one  safe  and 
unquestionable  and  ever  ready  accomplice  for 
every  imaginable  crime. 

If  the  dissension  were,  in  the  nature  of  the 
case,  so  implacable  as  the  argument  supposes, 
it  should,  consistently  speaking,  operate  as  a 
motive  with  the  law  to  prescribe,  rather  than 
exclude,  this  source  of  information.  If  I  at- 
tempt this  crime,  it  may  happen  to  my  wife, 
from  whom  I  cannot  hope  to  conceal  it,  to  be 
called  upon  to  bear  witness  against  me :  and 
then, — even  if  I  should  escape  from  the  punish- 
ment of  the  law, — the  pain  of  seeing,  in  the 
partner  of  my  bed,  the  once  probable  instru- 
ment of  my  <lcstruction,  will  never  leave  me. 

In  the  days  when  the  exclusive  rule  in  ques- 
tion took  itit  rise,  the  reason  in  favour  of  it 
operated  with  a  degree  of  force  considerably 
beyond  that  with  which  it  acts  in  these  our 
days.  The  power  of  the  husband  over  the  wife 
Mras  much  stronger  and  more  absolute.  A  time 
there  appears  to  have  been,  when  the  excep- 
tions, by  which  a  wife  is  permitted  to  seek  pro- 
tection m  a  court  of  justice  against  ill-usage  by 
the  husband,  were  not  yet  established.  Mo- 
rality  was  at  tlie  same  time  more  loose  ;  man- 
ners more  harsh  and  savage;  resentment,  on  so 
unbecoming  a  ground  as  that  of  a  submissioo  to 
the  laws  of  truth  and  justice,  was  more  likely 
to  be  conceived  and  haiboured,  more  easy  to 
be  gratified  with  impunity,  and  more  apt  to  be 
implacable. 

A  law  which  should  exclude  the  testimony 
of  the  wife  in  the  case  of  a  prosecution  against 
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the  husband  for  ill-usage  done  to  the  wife, 
would  be  tantamount  lo  authorizing  the  hus- 
band to  inflict  on  the  wife  all  imaginable  cruel- 
ties, so  long  as  nobody  else  was  present:  a 
condition  which,  having  by  law  the  command 
in  and  over  his  own  house,  it  would  in  general 
be  in  his  power  to  fulfil, 

A  law  which  excludes  the  teMimouy  of  the 
wife,  in  the  case  of  a  prosecution  against  the 
husband  for  mischief  done  to  any  other  indivi- 
dual, or  to  the  state,  is,  in  like  manner,  in  other 
words,  a  law  authorizing  him  to  do,  in  the 
presence  and  with  the  assistance  of  the  wife, 
every  kind  of  mischief,  that  excepted  by  which 
she  herself  would  be  a  sufferer.  The  law, 
which,  in  the  former  case,  affords  its  pi-otcction 
to  the  wife, — with  what  consistency  can  it,  in  the 
latter  case,  refuse  its  protection  to  every  human 
creature  bei>ides  ? 

So  often  as  the  mask  has  been  stripped  off, 
can  it  be  necessary  to  Hy  bare  the  real  policy 
that  lies  at  tlie  bottom  of  this  business? 

A  cause  between  Doe  and  Ux  admits  as 
many  fees  as  a  cause  between  Doe  and  Roe. 
In  a  case  where  there  is  nobody  to  swear  for 
Ux,  if  Vx  were  not  admitted,  there  would 
be  no  cause,  no  fees.  Rule : — admit  her  evi- 
dence. 

Very  different  is  the  case,  where  the  cause  is 
between  one  of  the  married  pair,  viz.  the  hus- 
band (by  whom  tlie  cause,  in  a  dispute  with 
a  stranger,  is  in  general  conducted),  and  a 
stranger. 

If  a  man  could  not  carry  on  schemes  of  in- 
justice, without  being  in  danger,  every  moment, 
of  being  disturbed  in  them, — and  (if  that  were 
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Dot  enough)  betrayed  and  exposed  to  punish- 
ment,— by  his  wife ;  injustice  in  all  its  shapes, 
and  with  it  the  NuJts  and  the  Ices  of  which  it 
is  prolific,  would,  m  comparison  of  what  it  is 
at  pre^nt,  be  rare.  Let  us,  therefore,  grant 
to  evciy  man  a  license  to  commit  all  mrts  of 
wickedness,  in  the  presence  and  with  the 
assiKtance  of  his  wife:  let  us  suture  to  every 
man  in  the  bosom  of  his  family,  and  in  his  own 
bosom,  a  safe  accomplice :  let  us  make  every 
man's  house  his  cattle ;  and,  as  far  as  depends, 
uiwn  us,  let  us  convert  that  castle  into  a  den 
of  thieves.* 

Two  men,  both  married,  are  guilty  of  error* 
of  exactly  the  same  sort,  punishable  with  ex- 
actly the  same  punishment.  In  one  of  the  twu 
instances  (so  it  happens),  evidence   sufficient 


•  Advice  10  judges.  When  you  have  a  reason  lo  give  foe 
a  rule  or  supposed  rule  orjurispnidcnlial  law,  copy  Mr.  Jiu- 
dce  Buller;  let  po/tq/ be  your  word ;  keep  to  generals :  keep 
to  the  gcneralitiaima  among  generals.  Behold  the  cotiie- 
qucDCc,  the  ffttol  consequence,  of  descending  into  parti- 
culais;  of  talking  of  "  vnplaeable  duKniton  belwetn  man 
and  v>ifo:"  you  cooimit  yourselves ;  you  give  a  handle  to 
iion-bwyers.  They  are  Ihiis  enfiblea  to  look  into  your 
reasong.  and  to  see  whether  there  Ije  :tii^  trutli  in  them.  No, 
neiTF  mure  MifTer  yourselres  lo  fall  into  itiiy  siich  snare. 
Keep  to  policy,  and  such  other  arguments  a*,  in  ibc  region 
of  the  cluuils,  nre  of  equal  altitude,  or,  if  that  lie  difficult,  oC 
ncorly  equal  lUtilude,  with  it.  Keep  to  polici/,  you  arc  omai- 
potciit.  With  the  word  policy  m  your  mouths,  the  law  is, 
what  you  pUAxn  to  make  it;  any  thing  to>day —  the  nmc,  or 
any  different  thmg,  lo-niurtDw. 

King,  Lords,  and  Commons,  what  dnidges  in  compahsoo 
of  you  I  Toiling  fur  a  whole  se^ion.wiih  committees  upon, 
committee*,  exiuuinations  upon  examinations,  papers  apon 

Etpcn;    while  to  make  the  law,  by  declaring  it,  costs  you 
Dt  ■  word:    you  tpe-jOn  the  word,  the   law  is  made,  and 
ev«ty  ihiDg  i*  Eu  it  should  be. 
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for  conviction  is  obtainable,  without  having  re- 
course to  the  testimony  of  the  wife;  in  the 
other  instance,  not  without  having  recourse  to 
the  testimony  of  the  wife.  While  the  one 
suffers, — capitally,  if  such  he  the  punishment, 
—  to  what  use,  with  what  consistency,  is  the 
other  to  be  permitted  to  triumph  in  impunity? 

The  film  of  prejudice  once  removed,  a  very 
loose  system  of  morality,  or  rather  (to  speak 
plainly)  a  system  of  gross  immorality,  will  be 
ficen  to  be  at  the  bottom  of  these  exemptive 
rules.  The  very  crime  which  it  punishes  in 
one  man — punishes  even  with  death — it  affords 
its  protection  to  in  another.  It  converts,  or 
seeks  to  convert,  the  house  of  every  man,  into 
a  nursery  of  unpunishable  crimes.  The  same 
age  of  barbarism  and  superstition,  the  same 
age  of  relaxed  morality,  which  gave  birth  to 
the  institution  of  asi//um,v,  gave  birth  (there 
seems  reason  to  think)  to  this  privilege,  which 
gives  to  each  man  a  safe  accomplice  in  his 
bosom.  The  mischievousness  of  the  domestic 
asylum  goes,  however,  far  beyond  that  of  the 
asylum  commonly  so  called.  The  church. 
churchyard,  or  monastery,  whatever  it  was, 
did  nut  aSbrd  to  the  criminal  any  thing  like  a 
complete  exemption  firora  all  punishment:  it 
was  itself  a  punishment:  it  was  banishment 
from  Ills  family :  it  included  impriRimmcnt,  or 
a  degree  of  confinement  so  close  as  to  be  scarce 
distinguishable  from  it :  it  placed  him  in  a 
state  of  penury,  humiliation,  and  dependance. 

A  rule  like  this,  protects,  encourages,  incul- 
cates fraud.  For  falsehood,  positive  falschowl, 
is  but  one  modification  of  fraud  :  concealment, 
a  sort  of  negative   falsehood,    is   another:    I 
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mean  concealment  of  aoy  facts,  of  which,  for 
the  protection  of  their  rights,  individuals  or  the 
public  have  a  right  to  be  informed.  The  con- 
cealmeot  which  is  authorized  by  the  law,  it 
may  be  said,  ceases  to  be  fraud.  No;  that  it 
does  not:  I  mean  in  this  case.  A  concealment 
which  is  authorized  by  the  substantive  branch 
of  the  law,  cannot  be  fraudulent:  the  authoriza- 
tion does  away  the  fraud :  what  is  authorized 
is  legalized :  crimiuality,  and  legality,  are  re- 
pugnant and  incompatible.  But  the  law  can- 
not, without  authorizing  fraud,  authorize  by  its 
adjtxtivt  branch,  the  doing  of  that  which,  by  its 
substantive  branch,  it  has  constituted  a  crime. 
By  the  punishment  annexed  to  ttie  act  by  the 
substantive  branch  of  the  law,  the  law  has 
acknowledged  and  proclaimed  its  mischievous- 
Dcss :  if  the  act  be  not  mischievous,  the  legis- 
lator has  no  warrant  for  marking  it  out  for 
punishment.  But  if  the  act  be  mischievous, 
on  what  ground,  with  what  consistency,  does 
it  in  any  instance  seek  to  exempt  it  from 
punishment,  as  if  it  were  innocent  ?  er.empt  it 
iQ  consideration  of  a  fact  purely  irrelevant;  a 
fact  by  which  the  mischievousncss  of  it  is  not 
so  muci)  as  pretended  to  be  diminished  ?  An 
article  of  adjective  law  which  is  at  variance 
with  the  substantive  law,  is  itself  a  fraud. 
The  substantive  branch  of  the  law  declares, 
undertakes,  engages,  for  the  benefit  of  all  par- 
ties interested,  that  all  persons  offending  so 
and  so  shall  be  punished  so  and  so.  The  ju- 
dicial authority,  which,  by  a  law  of  the  adjec- 
tive kind,  of  its  own  making,  takes  upon  itself 
to  exempt  a  man  from  such  punishment,  on  a 
ground  by  which  his  case  is  not  varied  in  point 
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of  guilt,  violates  that  cnf<;agemcut.  Fraudulent 
in  itself. — so  far  as  it  encourages  others  to 
pursue  that  plan  of  concealment  by  which  the 
«tiga^ment  is  violated,  it  'm  the  cause  of  fraud 
in  others.  By  ag^regnting  the  act  to  the  class 
of  crimes,  and  rendering  ii  punishable  as  such, 
it  declarer  it  to  be  a  mischievous  act,  and  to 
such  a  degree  as  to  be  a  crime.  By  authorizing 
an  individual  to  conceal  it,  in  a  ca»e  in  which 
it  is  not  so  much  as  pretended  that  iu 
miscliievousncss  is  in  the  smallest  degree  less 
than  in  other  ca.ses,  it  at  once  protects  and 
encourages  two  dift'erent  acts,  of  tnc  mischiev- 
ousness  and  criminality  of  which  it  shews 
itself  sufficiently  sensible  on  other  occasions; — 
the  principal  (rnnio,  and  that  concealment  of  it, 
which,  when  the  act  so  concealed  is  criminal,  is 
itself  a  crime. 

It  debases  and  degrades  the  matrimonial 
union ;  converting  into  a  sink  of  corniption 
what  ought  to  be  a  source  of  purity.  It  defiles 
the  marriage -con  tract  itself,  by  tacking  to  it  ia 
secret  a  license  to  commit  crimes. 

I  say  iu  secret  j  for  the  probability  is,  that 
an  institution  so  repugnant  to  moral  sentiments 
is  not  generally  known,  and,  on  that  account, 
is  not  productive  of  all  the  mischief,  of  which, 
if  known  universally,  it  would  be  productive. 
No  care  being  taken  to  enable  men  to  possess 
themselves  of  that  knowledge,  on  which  their 
security,  in  every  branch  of  it,  is  iu  a  state  of 
continual  dependence ;  the  degree  of  informa- 
tion which  they  actually  have  of  it,  depends 
upon  its  natural  aptitude  for  being  guessed  at. 
To  the  knowledge  of  what,  on  each  head,  /* 
law,  they  have  no  other  clue  than  such  con- 
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ceptiuD  as  they  are  led  to  form  to  themselves  of 
what  it  ought  to  be. 

Ob !  but  think  what  must  be  the  sufTering  of 
my  wifa,  if  com|ieIlcd  by  her  testimoDy  to 
bring  destruction  on  my  head,  by  disclosing  my 
crimes! — Think?  answers  tJie  legislator;  yes, 
indeed,  I  think  of  it;  and,  in  thinking  of  it, 
what  I  think  of  besides,  is,  what  you  ought  to 
think  of  it.  Think  of  it  as  part  of  the  punish- 
ment whicb  a^'aits  you,  in  case  of  your  plun- 
ging into  the  patlis  of  guilt.  The  more  forcible 
the  impression  it  makes  upon  you,  tlic  more 
effectually  it  answers  its  intended  purpose. 
Would  you  wish  to  save  yourself  from  it?  it 
depends  altogetjicr  upon  yourself:  preserve 
your  innocence. 

To  the  legislators  of  antiquity,  the  married 
state  was  an  object  of  favour:  they  regarded  it 
as  a  security  for  good  behaviour;  a  wife  and 
children  were  considered  as  being  (what  doubt- 
less tliey  are  in  their  own  nature)  so  many 
pledges.  Such  was  the  policy  of  the  higher 
antiquity.  The  policy  of  feudal  barbarism,  of 
the  ages  which  gave  birth  to  this  immoral  rule, 
is,  to  convert  that  sacred  condition  into  a  nur- 
se^  of  crime. 

The  reason  now  given,  was  not,  I  suspect, 
the  original  one.  Drawn  from  the  principle  of 
utility,  though  from  tJie  principle  of  utility 
imperfectly  applied,  it  savours  of  a  late  and 
polished  age.  The  reason  that  presents  itself 
as  more  likely  tu  have  been  the  original  one,  is 
the  grimgribber,  nonsensical  reason,^ — that  of 
the  identity  of  the  two  persons  thus  connected. 
Baron  and  Feme  are  one  person  in  law.  On 
questions  relative  to  the  two  matrimonial  con- 
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ditions,   this  quibble   is    the   fountain  of  all 

reason ing. 

Amon^  lawyers,  among  divines,  among  all 
candidates  setting  up  for  power  in  a  rude  age, 
working  by  fraud  opposed  to  force,  scrambling 
for  whatever  could  be  nicked  up  of  the  venera- 
tion and  submission  of  the  herd  of  mankind,— 
there  hait  been  a  sort  of  instinctive  predilection 
for  absurdity  in  its  absurdest  shape.  Paradox, 
as  far  as  it  could  be  forced  down,  has  always 
been  preferred  by  them  to  simple  truth.  lie 
who  is  astonished,  is  half  subdued.  Each  ab- 
Burdity  you  get  people  to  swallow,  prepares 
them  for  a  greater.  And  another  advantage  is, 
the  same  Hgure  of  rhetoric  which  commands 
the  admiration  and  obedience  of  the  subject 
cla>is,  helps  the  memory  of  the  domineering 
class:  it  is  a  sort  of  iHcmoria  techuica. 

All  these  paradoxes,  all  these  dull  witti- 
cisms, have  this  in  common, — that,  on  taking 
tfaem  in  pieces,  yon  find  wrapped  up,  in  a 
covering  of  ingenuity,  some  foolish  or  knavish, 
and  in  either  case  jicrnicious.  He.  It  is  by 
tfaem  that  men  are  trained  up  in  the  degrading 
habitoftaking  absurdity  for  resison,  nonsense  for 
sense.  It  is  by  the  swallowing  of  such  potions, 
that  the  mind  of  man  is  rendered  feeble  and 
rickett}'  in  the  morning  of  its  days.  To  bum 
tliem  all,  without  exception,  in  one  common 
■bonfire,  would  be  a  triumph  to  reason,  and  a 
blessing  to  mankind. 

[Further  ranarks  b^  the  Editor.} 

The  exclusion  of  the  testimony  of  husband 
and  wife,  for  or  against  each  other,  is  in  the 
Dumber  of  the  exclusions  wluch,  in  an  article 
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already  alluded  to,  are  defended  by  the  Edm- 
burgh  Review :  "  yet  not  entirely,"  says  the 
reviewer,  "  on  account  of  ttiat  dread  enter- 
tained by  the  English  law,  of  conjugal  feuds, 
though  these  are  frequently  of  the  most  deadly 
character.  But  the  reason  just  given,  in  the 
case  of  the  priest,  ajiplies;"  (this  refers  to  the 
opinion  of  Mr,  Bentham,  that  the  disclosure, 
by  a  catholic  priest,  of  the  secrets  coatiiicd  to 
him  by  a  confessing  peniteot,  should  not  be 
required  or  permitted)  "  for  the  conBdence 
between  married  persons  makes  thuir  whole 
conversation  an  unreserved  confession ;  and 
they  also  could  never  be  contradicted  but  by 
tlie  accused :  while  external  circumstances 
might  be  fabricated  with  the  utmost  facility, 
to  give  apparent  conBrmatiou  to  false  charges. 
But  our  stronger  reason  is,  that  the  passions 
must  be  too  much  alive,  where  the  husband 
and  wife  contend  in  a  court  of  justice,  to  give 
any  chance  of  fair  play  to  the  truth.  It  must 
be  expected,  as  an  unavoidable  consequence  of 
the  connexion  by  which  they  are  bound,  that 
their  feelings,  either  of  affection  or  hatred, 
must  be  strong  enough  to  bear  down  ihe 
abstract  regard  for  veracity,  even  in  judicial 
depositions." 

Want  of  space  might  form  some  excuse  to 
this  writer  for  not  having  said  more ;  but  it  is 
no  apology  for  the  vagueness  and  inconciusive- 
ness  of  what  lie  has  said. 

The  confidence,  say  you,  between  married 
persons  makes  their  whole  conversation  an  un- 
reserved confession  ?  So  much  the  better  : 
their  testimony  will  be  the  more  valuable.  It 
is  a  strange  reason  for  rejecting  aii  article  of 
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evidence,  that  it  is  distiuguistied  from  other 
articles  by  its  fulness  and  explicitness. 

The  reviewer  must  have  read  Mr.  Bentliam 
very  carelessly,  to  suppose  that  his  reason  for 
excluding  the  teetimony  of  the  priest  is,  be- 
cause tile  discourse  of  the  penitent  is  an  "  un- 
reserved confession :"  this  would  be  a  reason 
for  admittinf^,  not  for  rejecting,  the  evidence. 
The  true  reason  for  the  exclusion  in  the  case 
of  the  confessor,  is,  that  putiishineut  attaching 
itself  upon  the  discbarge  of  a  religious  duty 
would  m  effect  be  punishment  for  religious 
opinions.  Add  to  which,  that  the  confidence 
reposed  by  the  criminal  in  bis  confessor  has 
not  for  its  object  the  furtherance,  nor  the  im- 
punity, of  offences;  but  for  its  effect,  as  far  as 
■  it  goes,  the  prevention  of  them.  To  seal  the 
I  lips  of  the  wife  gives  a  facility  to  crime:  to  seal 
those  of  the  confessor  gives  none ;  but,  on  the 
contrary,  induces  a  criminal  to  confide  the 
secret  of  his  guilt  to  one  whose  only  aim  will 
in  general  be  to  awaken  him  to  a  sense  of  it. 
_  Lastly,  it  is  to  be  remembered  that,  by  com- 
P  pelling  the  disclosure  in  the  case  of  the  confes- 
sor, no  information  would  ullimately  be  gained: 
the  only  effect  being,  that,  on  the  part  of  the 
criminal,  no  such  revelations  would  be  made. 
Not  so  in  the  case  of  the  wife,  who  may  have 
come  to  a  knowledge  of  the  crime  indepcnduntly 
of  any  voluntary  confession  by  her  criminal 
husband. 

That  the  testimony  of  the  wife  could  not  be 
contradicted  but  by  the  accused  person,  her 
husband,  and  vice  «t-w/,— which,  if  true,  would 
be  a  good  reason  for  distrusting,  but  no  reason 
for  rejecting  their  evidence, — is,  in  the  majority 
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of  cases,  not  true.  What  the  husband  and 
wife  have  told  one  another  in  secret,  no  one 
but  they  two  can  know ;  and,  consequently, 
what  cither  of  them  says  on  the  subject  of  it, 
nobody  but  the  other  has  it  in  his  power  to 
contradict.  But  is  uot  thi»i  likewise  the  case 
between  the  criminal  and  bis  accomplice,  or 
between  the  criminal  and  any  otiier  person, 
with  respect  to  any  fact  which  occurred  when 
they  two  were  the  only  persons  present?  while, 
with  respect  to  all  other  facts,  the  testimony  of 
husband  or  wife  would,  if  false,  be  just  as 
capable  of  being  refuted  by  counter-evidence  I 
as  the  testimony  of  any  other  witness.  ' 

The  aphorism  on  which  the  reviewer  founds 
what  he  calls  his  "  stronger  reason,"  one  would 
not  have  wondered  at  meeting  with  in  a  German  n 
tragedy ;  but  it  is  certainly  what  one  would  | 
never  have  looked  for  in  a  discourse  upon  the 
law  of  evidence.  Strange  as  it  may  sound  in 
sentimental  ears,  1  am  iirmly  persuaded  that 
many,  nay  most,  married  persons  pass  through 
Jife  without  either  loving  or  hating  one  another 
to  any  such  uncontrollable  excess.  Suppose 
them  however  to  do  so,  and  their  "  feelings," 
whether  of  affection  or  of  hatred,  to  be  "  strong 
enough  to  bear  down  the  abstract  regard  for 
veracity :"  will  they,  in  addition  to  this  "  ab- 
stract regard," — a  curious  sort  of  a  regard, — be 
strong  enough  to  bear  down  the  fear  of  punish- 
ment and  of  shame  ?  Will  they  render  the 
witness  proof  against  the  vigilance  and  acute- 
ness  of  a  sagacious  and  experienced  cross- 
examiner  ?  Or  rather,  are  not  the  witnesses 
who  are  under  the  influence  of  a  strong  passion, 
precisely  those  who,  when  skilfully  desilt  with. 
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are  least  capable  of  maintaining  the  appearance 
of  credibility,  even  when  speaking  the  truth ; 
and,  ^fortiori,  least  likely  to  obtain  credit  for 
a  lie? 

But  I  waste  time,  and  fill  up  valuable  space, 
in  arguing  seriously  against  such  solemn  trifling. 
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PART  V. 

VIEW  OF  THE  CASES  IN  WHICH  RVIDEKCE  HAS 
IMPKOPER1.Y  BEO  EXCLUDED  ON  THE  DOUBLE 
ACCOUNT  OF  VEXATIO^  AND  DANGER  OP  DECEP- 
TION. 


CHAPTER  I. 

IHPSOPRIBTY  OF  KXCLDDIN6  TUB  TESTIMONY  Of  A 
PARTY  TO  THE  CAUSE,  FOR  OR  AGAINST  1I1MIKI.P. 

Of  the  case  iu  which  the  exclusion  appears 
to  have  rested  on  a  double  ground, — thai  which 
respeclRi/cttyjf/W,  and  that  which  respects  I'txa- 
tion, — one  exemplilicaiion  is  constituted  by  the 
case  in  wluch  the  testimony  iu  question  is  that 
oi^  parly  to  the  cause. 

Receive  his  testimony  at  his  own  instance,  the 
testimony  will  be  false,  and  you  will  be  deceived 
by  it.  Call  for  it  at  the  instance  of  his  adversary, 
it  will  be  hardship  to  him  to  be  obliged  to  give 
it.  Such  (it  may  be  presumed)  are  the  reasons, 
by  which  the  exclusions  put  upon  the  evidence 
of  a  person  bearing  this  relation  to  the  suit, 
have  Ijcen  suggested.  But.  in  each  instance, 
the  insufficiency  of  the  reason  has  been  already 
brought  to  view:  nor,  though  they  are  appli- 
cable to  the  same  person,  does  the  force  of 
either  make  any  addition  to  that  of  the  other ; 
for  wherever  the  one  applies,  the  other  docs  not. 
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Tbe  consequence  is,  that  there  is  not  an  imagin- 
able case  iu  which  the  testimony  of  a  party,  be 
he  plaintitf  or  be  he  defendant,  ought  to  be 
excluded. 

At  his  own  instance, — the  reason  which  for- 
bids the  admission  of  the  testimony,  is  weaker 
in  this  case  than  in  the  case  of  an  interested 
extraneous  witness.  The  real  magnitude  of  tlie 
interest  being  the  same  in  both  cases, — in  the 
case  of  a  party  the  interest  is  more  palpable: 
the  objection  created  by  it  is  likely  to  act  with 
greater  force  upon  the  judicial  faculties  of  the 
magistrate:  his  mind  is  more  surely  open  to  it: 
the  danger  of  deception  is  therefore  less.* 

If,  in  so  far  as  it  operates  in  his  own  favour, 

the  testimony  of  the  party  is  liable  to  be  drawn 

a^idu  from  t))e  line  of  truth  by  the  action  of 

this  force,  which  is  so  obvious  even  to  the  most 

unobser^'ant  eye ;  in  so  far  as  it  operates  in  his 

disfavour,  it  possesses,  in  a  degree  superior  to 

all  other  testimony,   a  claim  to  confidence. 

That,  in  this  case,  the  en-or,  if  any  there  be 

an  the  testimony,  is  not  a  wilful  one, — is  not 

accompanied,  at  the  same  time,  with  a  know- 

Tedge  of  the  falsity  of  the  information,  and  of 

llie  tendency  it  has  to  operate  to  the  deponent's 

*  On  the  other  h&tid,  wliat  must  not  pau  unaoUccd  if, 

t^U,  MppMtng  tli«  probability  of  miscliief  Irani  lliia  (^iiaiteT 

"«ir«e  realiy  prei>oiiderowl,  the  mischief  would  in  Ibia  cuic  l» 

^noit  fre(|ueiitlv  realized  than  in  the  other.     Wliy  ?     Oecattse 

t<o  ([un  an  uadue  advantage  by  the  party**  Htiigle  testimony, 

wquires  no  more  than  the  opcratiou  of  that  one  person  : 

^"Imicu,  to  gain  tlie  same  advanlagi-'  by  ttie  fiilse  trt^timony 

of  u  extrtneouB  wttuess,  requires  the  co-operation  of  two 

fMilMHitbc  party,  and  the  extraneous  witness  his  nccomplice; 

CMd  of  ihem  eonicions  of  guilt ;  each  of  iheni  liable  to  be 

^winjcd  by  the  unfaithfulnes*  or  imprwlcnce  of  the  other. 
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prejudice, — is  a  proposition  the  truth  of  which 
IS  far  more  certain  in  this  instance,  than  it  can 
be  in  any  other. 

Accordingly,  as  oflen  as  the  testimony  of  a 
]>arly  is  received  -so  sure  as  it  enters  into  the 
mind  of  any  one  who  has  to  judge  of  it— so  sure 
is  it  to  be  analysed,  and,  as  it  were,  divided 
into  two  parts.  To  the  part  which  is  regarded 
as  operating  in  tlie  deponent'^;  own  favour,  the 
incredulous,  the  diffident  part  of  the  judge's 
mind,  applies  itself  of  course  :  while  the  \^at 
regarded  as  operating  in  his  disfavour,  com- 
mands, on  the  part  of  the  judge,  an  almost 
unlimited  share  of  confidence :  in  a  word,  what 
portion  of  the  matis  is  understood  as  belonging 
to  this  division,  is,  by  the  common  sense  and 
consent  of  mankind,  universally  regarded  as 
the  best  evidence. 

Such  is  the  evidence,  of  wliich,  on  the  ideal 
supposition  of  extraordinary  vexation,  the  raab- 
nesa  of  a  certain  class  of  jurists  has  not  hesi- 
tated to  rob  the  treasury  of  justice.* 

*  The  Edinburgli  lUview,  in  an  article  which  has  beat 
Mverul  limes  refurreti  lo,  makes  a  lonx  attack  upon  "  iLa 
French  lOL-iliod  of  iiiierrogaiitig  pereoiis  under  u  cliorp."  with 
a  view  to  llie  extraLtiori  of  Uicir  sclf-critninatire  tnthnony.  Ii 
is  not  necessary  lo  enter  piirticulatly  inlo  tlie  objcciions  ad- 
vanceil  by  ibe  reriewer  tifpnnst  lliis  praclice.  They  mny  aU  be 
Bumroiil  up  ill  two  propositions,  neither  of  which  secnu  my 
likely  lo  lie  [liipulcd  :  1.  thnt  an  iunucent  man  may  vciy  po»- 
■ibly  tie  unatile  tu  furnish,  all  at  unci^,  those  ex|)liuiatiODa 
whicli  ve  necE^siiry  to  make  his  innocencir  appear ;  and  2. 
that,  such  inabilitvon  the  pan  of  a  prisoner  nol  being  cone  la- 
tin  evidence  of  an  guilt,  it  would  be  very  vroRg  to  traat  ■ 
it  ■*  if  it  were  so.  V 

TtiG  nnivwcr  do«s  not  state  whether  hi*  objection  extendi 
to  the  examination  of  the  priiwiier  on  the  occULticD  of  the  He- 
JbiittM  ttial :  but  ire  may  presume  that  it  docfl  not,  tiuve  his 
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.  A  party  is  not  suffered  to  be  examined  on 
his  own  bcliair.    Observe  the  consequence :  be 

upimnte  do  not  apply  to  thiit  csxk.     By  thu  lime,  the  pri- 


bc 


II 


(onir  atity  reasonably  lie  suppose 
iiuch  cxpliiniliom  lu  the  circumMsncc*  will  admit  of;  sod  jf 
he  i*  not,  I  Tmr  it  will  m  hard  with  him,  whvlhcr  the  inwffi- 
cioBt  ufrfAniitiutiit  whioi  he  doct  give,  are  riven  ibrongh  his 
advocuic  only,  or  portly  fnm  the  lips  or  hit  advocate  ood 
panly  from  hi*  owa. 

But,  cvoo  agiiinM  the  prrliminary  intnrro^tioR  of  the  pri- 
Mner  as  sooo  as  posnible  nfW  his  apptehonmon,  (he  objcc- 
tioiw,  it  is  evitlent,  arc  altogether  inconclusive.  I'hat  nw 
re^onsion  and  cvsnivc  rrcpoiisior)  urc  slvong  nrticlrs  of  cir- 
cuiDiUmial  evidence  against  n  misoner,  is  what  will  hardly 
be  denied : — ihiil,  by  nn  inroiisi derate  judge,  more  than  the 
due  weight  mny  he  attiirhrd  to  thum,  n  a  oosnalty  to  which 
they  are  liable,  in  commuii  with  all  other  sorts  of  circiiro- 
Manliid  evidKneu,  but  not  more  liable  than  other  sorts.  Were 
the  ptMsibihty  of  deception  a  siitlirient  ground  fur  putting 
an  enclusion  upon  evidence,  can  it  be  necessary  to  sny,  that  no 
endencc  would  be  »dmit.trd  at  all?  But  trie  exclusionists 
fMiT«r  ucnt  to  consider,  thai  if  deception  may  arise  from  on- 
dence.  it  is  itlll  more  likely  ta  arise  from  th«  nin  of  evidcoc*. 

Adcf  all,  tiic  reviewer,  when  he  comes  to  his  proctirol  con- 
chuion,  explains  away  the  whole  effect  of  his  prrvitwis  nr^ii- 
Blunts,  niid  ends  by  prwcribing  "  o  middle  course,  whicli 
tnies  the  paily  lojndgeand  act  for  liimself.  If  be  is  btevtod 
witli  tclf-cDnnsand,  and  is  in  pouession  ot  the  meama  of  at 
Oiic«  refuting  his  pursuers,  why  should  his  vindication  bs 
dtlajcd  ?  but  as  he  may  be  incompetent  to  do  ro,  or  nnptor 
ridcd  with  the  necessary  proofs,  let  him  be  c«lmly  told  by 
tiM  Dwgtitraie.  that  no  unfair  inlcnnee  will  be  drawn  from 
hit  rrsemng  bis  defence  for  a  more  eonvcnieni  season." 

Tliat  Kmtlhwg  of  this  sort  should  be  told  him,  i*  obviously 
proper:  to  «hich  I  will  add,  that  no  promise  could  1>e  nwrc 
mUj  given  than  u  promise  not  to  draw  any  unjair  infer* 
tBCM:  though  It  may  be  doubted  how  far  sucli  ai>  assurance 
■OuM  tjuirl  ibe  aUims  of  an  innocent  prieomi,  until  he 
ikouhl  be  mfonnnl  itluit  iiiiercncrs  ihc  inugiitrutc  would 
GMsidvr  unfair.  IV  proper  ihiuK  to  tvit  him  would  be,  that 
if,  ftvin  the  unexpcctcdiwia  of  tna  accusulion,  he  felt  bis 
hcttltios  lo  be  in  too  bewildered  a  stale  to  qualifv  him  foi 
■aluof  ■  clear  itatcment  of  the  truth  (and  of  ttiis  the  inagis- 
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is  delivered  without  mercy  into  the  hands  of  a 

mendacious  witness  on  the  other  side.  Your 
adversary,  to  make  evidence  for  a  suit  he  means 
to  bring  against  you,  sends  an  emissary  to  you 
to  engage  you  in  a  conversation,  that,  when  called 
upon  as  a  witness,  he  may  impute  confessions  to 
you  such  as  you  never  made.  When  the  evidence 
comes  to  be  given  at  the  trial,  the  %vitness  tells 
what  slory  be  pleases :  as  for  you,  you  must 
not  open  your  mouth  to  contradict  him :  al- 
though, were  you  admitted,  to  state  what 
paKsed,  it  might  be  in  your  power  to  satisfy 
the  judge,  that  the  account  given  of  the  conver- 
sation by  the  witness  could  not  possibly  have 
been  true. 

If,  instead  of  sending  bis  agent,  the  plaintiff 
had  gone  with  him,  his  testimony,  it  is  true, 
would  have  been  excluded  as  well  as  yours. 
In  words,  here  is  a  sort  of  reciprocity ;  but  in 
efTect,  no  liuch  thing.  The  ptaintitf  has  no 
need  to  tell  his  own  story  :  he  nas  bis  witness, 
by  the  supposition  a  partial,  and  even  corrupt 
one,  to  tell  it  for  him.  The  plaintiff,  instead  of 
being  a  sufferer  by  the  exclusion  put  upon 
himself,  is  a  gainer  by  it:  understand,  where 
his  plan  of  defence  is  dishonest,  as  it  is  here 
supposed  to  be.     In  his  spontaneous  examina- 

lrat«  would  be  in  some  mciuure  able  to  jitdg«),  or  if  any 
RiifKciciit  rtoson  rendered  him  unnbic  or  averse  (o  give  lh« 
iMceturjr  etnlonations  without  delay,  he  would  be  at  liberty 
to  say  u  little  or  as  much  at  he  pleased ;  but  that  ir.  when 
Uic  tiial  shoDM  come  on,  and  he  should  come  to  be  finally 
nomined,  the  explanations  aDbrdcd  by  him  should  appear  to 
be  sach  M  might  with  equal  Tncilily  and  propriety  have  been 
gnwo  on  the  spot:  his  having  refrained  IVom  giving  them  al 
that  linne,  would  be  considered  as  strong  evidence  (tltou^ 
even  (hen,  not  conclusive  evidence)  of  his  gnilt. — Editor, 


i 


Cb«f.  1.1         PLAINTrFP  AJfD  DEFENDANT. 


sse 


tioD,  he  would  have  had  the  advantage,  it  is 
irue,  of  joining  his  witness  in  thr  concerted  lie  ; 
but  in  their  cross-examination  (being  kept  out 
of  each  other's  hearing  lor  that  purpose),  they 
might  have  been  brought  to  contradict  one 
another,  and  \\m&  the  lie  might  have  been  dis- 
covered. 

On  this  occasion,  as  on  so  many  others, 
muiato  /tomirie  the  law  departs  from  its  own 
principles :  the  same  evidence  which  it  refuses 
to  hear  at  one  time,  in  a  cau.se  called  by  one 
name,  it  admits  at  another  time,  in  a  cause 
called  by  another  name :  but  the  repentance 
comes  too  late  for  justice.  In  the  original  cause, 
the  corrupt  witness  (things  being  as  in  the 
case  above  sup|>osed)  stands  up  uncontradicted, 
and  carries  his  [Kiint.  In  another  cause,  if  the 
injured  plaintiH'  has  courage  and  money  to 
Tenture  upon  it, — in  a  derivative  cause,  grow- 
ing out  ot  the  originnl  one,  —  in  an  indictment 
brought  against  Uie  perjured  witness  for  the 
perjury,  —  the  mouth  of  the  corru}it  witness 
(now  converted  into  a  delendam)  is  stopped, 
while  that  of  the  quondam  plaintiff',  now  called 
a  prosecutor,  and  under  that  name  a  witness  in 
bis  own  caust;  without  ditticulty,  in  opened.* 

Here  there  are  two  causes,  one  after  another, 
in  cachofwhie*)  the  judge  hears  but  on  one  side; 


*  In  lUe  stip^u&ition  of  a  proMCUlion  ^uoi}cd  on  such 
eridcDce,  llier«  J*  oothiiig  al  all  uniiutural.  On  your  single 
ttMinonv,  the  jury  (suppow)  would  not  roovii^l :  but,  ihouKh 
nobcNiy  bill  yourself  and  the  jwrjiitt-T  wa*  pn-Miii,  it  muy 
ba)>|>en  lo  yout  tustiinoiiy  lo  nti-ive  luppuit  ftoin  <-in:um- 
■bnlial  evukiii-'i' :  or  fioiu  exltujudiciul  rotifoMorial  evidence 
of  the  pcfjiirer's,  coming  from  another  fiitnCM  in  ibe  shape 
of  beam*  evulc^nce. 
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instead  of  a  single  cause,  in  which  he  might 
have  heard  on  both  sides.  Nor  even  by  this 
second  cause, — supposing  the  truth  to  come 
out,  and  the  judge  to  be  satisfied  about  it, — is 
it  in  his  power  to  do  justice:  for  in  this  second 
cause  nothing  more  can  be  done  than  the  con- 
victing  the  perjured  witness  of  the  perjury :  to 
do  justice  to  the  party  injured  by  the  perjury, 
tlierc  must  be  a  third  cause,  of  ihc  same  de- 
nomination as  the  first.  And  this  is  what 
justice  gets,  by  the  care  taken  to  defend  the 
wisdom  of  the  judge  from  deception,  and  the 
feeUngs  of  the  j)arties  from  vexation,  by  a  ram* 
part  of  excluding  rules.  Tlie  man  of  law  is 
satisfied,  becau.se  suits  are  multiplied ;  but 
where  is  the  satisfaction  to  the  injured  suitor 
and  to  justice  i 

Another  circumstance  concurs  in  rendering 
the  remedy  still  more  inadequate.  In  the  pro- 
secution for  the  perjury,  conviction  ought  not 
to  take  place,  and  naturally  will  not  take  place, 
without  the  degree  of  persuasion  commensurate 
to  the  punishment  attuc-hed  to  so  high  a  crime: 
whereas,  in  the  original  non-penal  suit,  any 
the  slightest  degree  of  preponderant  probability 
would  have  hi.'en  sulhcient  to  turn  the  scale. 

On  this  head,  compared  uith  English  law, 
I^oman  law  (with  nil  its  fault<:)  distinguishes 
itself  to  great  advantage.  In  simplicity,  though 
absolutely  imperfect,  it  is  relatively  transcen- 
dent. 

[n  his  own  favour, — that  is,  at  his  own  in- 
stance,— it  suAers  not  the  testimony  of  any 
party,  of  any  person  at  least  whom  it  recog- 
nizes in  that  character,  to  be  received :  and 
thus  far  it  does  wrong. 
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But  in  his  own  disfarour.  that  is,  at  the 
instance  of  his  adversary,  (or  oi"  the  judge,  in 
the  case  of  inquisitorial  procedure,)  the  testi* 
mony  of  the  parly  is  in  every  case  received, 
and  allowed  to  be  called  for :  and  thus  far 
it  docs  right. 

As  to  admissibiiitv,  thi-re  is  no  such  irre- 
levant and  iudctinable  distinction  as  that  be- 
tween civil  and  criminal.  The  only  ditFercnce 
is,  that  in  a  case  recognized  as  a  criminal  case, 
the  testimony  of  the  defendant  is  called  for  of 
course,  and  in  the  lirst  instance; — whereas,  in 
a  case  recognized  as  a  civil  (that  is,  a  non- 
criminal) case, — though  the  testimony  of  each 
party  may  be  called  for  by  the  other, — unless 
called  for  by  tlie  opposite  party,  it  is  not  called 
for,  or  received,  by  the  judge. 

It  is  to  English  law  that  we  must  look  for 
modification  upon  modification ;  and  that  con- 
fusion and  inconsistency,  with  the  delectable 
and  ever-cherished  intricacy,  which,  where 
there  is  but  one  straight  course,  is  the  neces- 
sary consequence. 

Courts  upon  courts;  each,  in  this  part  of  the 
field,  proceeding  and  judging  by  a  different  set 
of  rules  :  as  if  the  suitors  were  human  creatures 
in  some  one  of  them,  and  beings  of  a  different 
composition  in  the  other.  Harmonious  dis- 
agreement! all  tending  to  one  common  end. 

Which  shall  we  take  for  the  general  nde  ? 
For  elucidation's  sake,  let  it  be  the  rule  of  ex- 
clusion :  the  rather,  as  being  consigned  to  one 
of  those  Latin  maxims,  which,  though  in  uni- 
rersal  currency,  express  with  e<|ual  infidelity, 
both  what  is  the  practice,  and  what  ought  to 
be.     biemo  debet  esse  testis  in  proprid  causa. 
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Taking  this  for  the  general  rule,  we  shall 
find  it  cut  into  by  exceptions  upon  excep- 
tions ;  and  that  in  each  of  the  two  parts  into 
which  we  have  seen  it  dividing  itself. 

This,  for  the  rule  with  regard  to  the  admission 
of  the  party's  testimony,  in  his  own  behalf. 
Next,  with  regard  to  the  compulsory  extraction 
of  it,  in  behalf  and  at  the  instance  of  the  other 
party,  comes  another  Latin  maxim,  the  absur- 
dity of  which  has  already  been  fully  exposed  : 
nemo  tenetur  seipsum  accusare. 
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eXAUINATION  OF  THE  COUESE  I'UBSUED  IM 
REGARD  TO  THE  PLAINTIFf's  TESTIMONY 
BT   ENGLISH    LAW. 


Sect.  I. — Plaintiff's  testimony,  in  what  cases  re- 
cfivable  in  his  own  behalf.  Inconsisttncia  of 
English  taw  in  this  respect. 

Amonu  tlie  inviolable  rules  of  English  juris- 
prudence, one  of  the  most  inviolable  is  this, 
that  no  man  (understand,  at  his  own  instance) 
is  to  be  a  witness  in  bis  own  cause.  Like  other 
inviolables,  it  i.s  continually  violated :  let  us 
obscn'e  the  violations,  and  the  contrivances  by 
which  they  are  reconciled  to  the  rule. 

In  the  first  place,  in  atl  causes  that  are  called 
criminal,  (and  more  especially  capital  ones), 
the  plaintitr  is  admitted.  In  cases  of  this  class, 
supposing  deception  to  take  place,  the  mischief 
of  It  is  at  its  maximum.  The  plaintiff  is  called 
proxecutor.* 

By  this  change  of  name,  he  is  divested  of  all 
bias;  no  less  effectually  than  if  it  was  by  a 
little  seal,  a  broad  seal,  or  a  sceptre. f 

*  Tlat  you  may  be  sure  he  ii  Dot  a  plaintiff,  that  title  it  made 
over  to  llie  king ;  who  liaa  been  rendered  the  fitter  Tor  the 
lUtion,  by  his  beiog  already  in  {lOiMMion  of  that  of  Jucl|^. 

t  Vide  Part  II.  DucerTiox.     Chap.  vii.  RetlorativeM  to 
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Oh  !  but  at  any  rate  the  prosecutor  has  no 
pecuniary  interest;  and  pecuniary  interest  is 
the  only  sort  of  interest  which,  in  the  opinion 
of  an  English  lawyer,  can  produce  any  bias  la 
the  mind. 

Indeed,  but  he  has  a  pecuniar^'  interest;  as 
substantial  a  one  in  these  criminal  cases,  as  he 
can  have  in  any  civil  (/.  e.  noQ>crtniiDal)  case. 

In  theft,  and  other  cases  of  criminiU  depre- 
dation, (it  would  be  too  much  to  say  precisely 
which, — a  book  might  be  written  upon  it,)  the 
prosecutor,  upon  whose  testimony  the  thief  is 
convicted,  gets  back  the  stolen  goods :  and 
that  (by  an  almost  unexampled  exertion  of 
summary  justice)  without  the  expense  of  an 
additional  suit. 

In  forgery,  he  does  or  does  not,  by  the  same 
means,  make  good  his  damage.  But  here,  if 
he  docs,  there  must  be  another  suit  fur  it. 

In  assaults,  in  case  of  success,  money  may 
visit  him  in  cither  of  two  shapes.  Instead  of 
being  fined,  (the  money  going  to  the  green 
wa.\,  that  is,  to  llie  kings  private  purse), — the 
defendant  may  be  sent  "to  talk  with  the  pro- 
secutor:" or,  being  fined,  a  part  of  the  fine 
(it  must  not  exceed  a  third  part)  may  be  put  _ 
openly  into  the  prosecutor's  pocket.*  ■ 

Upon   affidavit   evidence,    introduced    by   a 
motion  "  for  an  attachment,"  or,  by  a  polite  ^ 
circumlocution,  "  that  the  defendant  may  an-  I 
swer  the  matters  of  the  atlidavit ;"  causes  of  a 
pecuniary  nature  are  tried  every  day  in  all  the 


*  Hod  the  mtit  been  of  tliat  sort  which  it  called  an  action, 
(n  civil  action),  hn  testimony  would  not  iiavc  been  rsceiniblc 
For.  in  B  Riit  of  lluU  sort,  tli«  plunttff  b  ctJled  pUiotiff,  wiibout 
cpwtmony. 
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couru.  No  sooner  U  the  cause  intituled  "Ihe 
King  against  such  a  one,"  (but  care  tnual  be 
taken  tliat  the  title  be  not  put  upon  it  too 
soon),  than  the  cause  becomes  a  criminal  one : 
and  the  money,  by  which  the  plaintifT  would 
ottierwisc  have  been  turned  into  a  liar,  and  the 
judges  deceived,  loses  all  its  inHucnce. 

One  thing  is  clear  enough,  to  any  one  at 
least  whose  eyes  arc  not  closed  by  science:  — 
viz.  that  50/.  is  not  made  less  than  50/.,  by 
being  given  under  the  name  of  costs.  There- 
fore.— of  whatever  nature  may  be  tlie  satisfac- 
tion, pecuniary,  vindictive,  or  hi»norary,*  the 
prospect  uf  which  is  the  motive  that  gave  birth 
to  the  suit;  if  reirabursemcttt  (]>artial  as  it  is 
at  i>e8t)  under  the  name  of  costs,  be  among 
the  coQscxiuences  of  success  in  the  suit,  Uie 
interest  of  it  is  of  a  kind  as  strictly  pecuniary, 
as  it  in  ill  the  power  of  money  to  create. 

in  actions  not  comprehend etl  under  the  de- 
nomination of  penal  ones,  the  exclusion  put 
upon  the  evidence  of  the  party  (provided  always 
there  is  hut  one)  is  no  less,  in  eti'ect,  as  well  as 
design,  inexorable,  than  in  design  it  is  in  peoiU 
actions. 

in  the  case  we  have  just  been  viewing,  tlie 
extensive  case  of  injuries  to  person, ~tbe  same 
individual,  who  i^uing  by  a  civil  action,  and 
called  pUiiiUiff,  would  not  be  heard,  suing  by 
an  indictment  or  information,  and  calling  him- 
self prosecutor,  is  admitted  without  difficulty. 
But  so  Innt;  as  tlie  words  employed  arc  action 
and  phiniiff,  the  difficulty  is  insurmountable, 
the  judge  inexorable. 


*  S«c  Oumoni,  Truts*  de  ligitluUoB. 
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To  the  admissibility  of  the  prosecator  in  the 
capacity  of  a  witness,  there  is,  however,  one 
remarkable  exception.  There  is  a  class  of 
offences  io  regard  to  which,  how  noxious  soever 
to  the  public,  (that  is  to  say,  to  any  or  every 
individual),  no  one  iudi vidua! can  be  found,  who 
(unless  by  accident)  has  any  interest  capable 
of  engaging  him  to  take  upon  himself  the  ex- 
pense and  vexation  attached  to  the  function  of 
prosecutor.  In  all  these  cases,  either  a  fac- 
titious interest  must  be  created,  or  the  offence 
go  unpunished,  and  society  fall  to  pieces.  Ac- 
cordingly, in  cases  of  this  description,  as  often 
as,  by  the  prohibition  and  punishment  attached 
to  it  by  the  legislature,  an  act  was  created  ioto 
an  offence,  rewards  were  offered  to  the  indi- 
vidual by  whose  exertions  the  conditions  ne- 
cessary to  the  infliction  of  the  punishment 
should  be  fulfilled.  In  the  whole,  or  in  part, 
the  punishment  was  put  into  a  pecuniary  shape, 
and  termed  a  penalty:  the  penalty,  in  case  of 
success,  (or  a  part  of  it),  constituted  the  remune- 
ration of  this  temporary  servant  of  the  public. 
Costs,  that  is,  a  reimbursemeDt  (never  more 
than  partial)  of  expenses  of  .suit,  under  that 
name,  were  added  or  not  added,  according;  as 
the  lawyer  by  whom  the  legislator  was  led, 
happened,  for  this  purpose,  to  be  faithful  or 
treacherous,  awake  or  asleep. 

What,  OD  this  occasion  as  on  all  others,  was 
the  care  of  the  man  of  law,  was,  that  rules  of 
law  should  be  observed:  what,  on  this  occasion 
88  on  others,  was  no  part  of  his  care,  was,  that 
ofTcnres  should  be  prevented.  It  was  decided, 
therefore,  that  the  testimony  of  a  witnes-s  of 
this  sort. — a  witness  who.  in  case  of  conviction. 
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expected  to  receive  the  penalty,  or  any  part  of 
it, — was  bad,  that  is  to  say,  inadmis.sible.  Had 
the  person  to  whom  the  reward  wan  offered, 
been  allowed  to  earn  it  by  giving  his  testimony, 
he  would  have  comraitted  perjury:  judge  and 
jury  would  constantly  have  been  deceived  by 
the  perjury,  and  so.  instead  of  the  guilty,  pu- 
nishment would  have  fallen  upon  the  innocent. 
How  so?  For  this  plain  reason:  because  the  suit 
was  called  civil ;  and,  in  a  suit  denominated 
civil,  the  plaintiff  is  called  plaintiff.  Whatsoever 
else  the  king  may  get  by  the  suit,  what  he 
docs  not  get  by  it  is.  the  title  of  plaintiff:  which, 
consequently,  finding  uo  other  place  to  rest  on, 
rests  upon  the  shoulders  of  him  by  whom  the 
function  IK  performed. 

All  instances  of  the  exclusion  of  witnesses  on 
prosecutionx  for  offences  created  by  statute,  are 
acts  of  usurpation  committed  by  the  judicial 
authority  against  the  legislative.  But,  in  the 
cueofUie  exclusion  of  informers,  the  usurpa- 
tion is  more  particularly  flagrant — I  had  almost 
said  inipudait.  The  legislature  beckons  a  man 
into  court ;  the  judge  shuts  the  door  in  bis 
face. 

All  this  while,  unless  those  who  know  of  an 
offence  tell  of  it,  it  cannot  be  punished ;  and 
unle.<is  those  who  know  i»f  it  arc  paid  for  telling 
of  it,  they  will  not  tell  of  it :  this  the  legislature 
is  convinced  of,  and  therefore  offers  money  for 
the  telling  of  it. 

The  legislature,  satisfied  that,  without  a  fac- 
titious inducement,  a  man  who  has  not  the  in- 
terest of  revenge  to  prompt  him,  will  not  subject 
himself  to  the  trouble,  expense,  and  odium  of 
bringing  to  punishment  an  offender,  whose  of- 
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fence,  bow  prejudicial  soever  to  the  public, 
produces  no  mischief  that  comes  home  in  the 
shape  of  suH'ering  to  any  particular  mdividual, 
—  orders  that  a  reward  to  a  certain  amount 
shall  be  given  by  the  judges  to  bim  by  whom 
the  iniurniation  rc({uiKite  lor  that  purpose  shall 
have  been  given.  When  the  man  comes  for 
his  reward,  the  judges  refuse  to  give  it  him. 
Why  ?  Is  it  that  it  was  not  the  will  of  the  legis- 
lature  be  should  have  it  ?  No :  but  because  the 
will  of  the  legislature  is  contrary  to  their  rules.  ■ 

Such  are  tlie  effects,  political  aud  moral,  of  f 
these  excluding  rules :  breach  of  faith,  as  to- 
wards individuals;  breach  of  obedience,  as  to- 
wards the  legislature. 

It  is  among  the  maxims  of  men  of  law.  that 
no  man  ought  to  be  sutfcred  to  be  wiaur  than 
themselves :   but  unless  many  men  had   been 
wiser,  as  well  as  more  honest,  tlian  thcmsirlvcs, 
society  would  long  ago  have  gone  to  wreck. 
The  maintenance  of  society  has  ail  along  de- 
pended upon  the  evasion  of  this  rule  of  law. 
Society  exists :    tlicrcfore  the   rule    has    been  _ 
evaded.    The  intention  of  the  judges  was  to  f 
defeat  the  inti^nlions  of  the  hrgislaturc  :  indivi- 
duals, by  defeating  the  intention  of  the  judges, 
have  rendered  to  (he  public  that  service  which 
it  was  their  object  to  prevent,  and  to  the  legb- 
lature  lliat  obedience  on  which  the  preserva^^^ 
of  society  depends.  flH 

If  the  man  who  saw  the  offence  commira^^ 
has  nothing  to  get  by  telling  of  it,  he  is  an 
unexceptionable  witness :  but  having  nothing 
to  get  by  telling  of  it,  he  has  no  inducement  to 
engaftie  him  to  tell  it ;  and  as  telling  of  it  in  the 
character  of  a  testifying  witness  at  a  distan 
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from  home,  and  under  a  certaiDtjF  of  being 
baited  by  lawyers,  is  attended  with  both  vexa- 
tion and  expense,  he  has  jual  so  nmch  induce- 
ment to  prevent  Kim  from  telling  it.  One  of 
two  things :  either  the  man  who  on  these  occa- 
sions appears  in  the  character  of  an  uninte- 
rested witness,  and,  upon  being  interrogated, 
declares  himseirupon  oath  to  be  uninterested, 
is  really  an  interested  one;  or  he  acts  without 
a  motivt; :  the  effect  is  produced  without  a 
cause. 

As  often  as  the  effect  can  be  produced  with- 
out a  cause,  they  arc  willing  (these  men  of 
science)  that  it  shall  be  produced ;  they  arc 
willin}^  (these  upright  luinislurs  of  justice  and 
patterns  of  constitutional  obedience)  that  the 
will  of  (heir  superior,  the  legislator,  shall  be 
done.  As  oiten  as  the  effect  cannot  be  pro- 
duced without  a  cause,  their  determination  is, 
that  it  shall  not  be  produced,  and  that  the  will 
of  the  tegislutor  sliall  remain  undone:  that  the 
law.  wliich  they  are  sworn  to  execute,  shall 
remain  unexecuted. 

But  they  have  a  reason  for  what  they  do; 
and  it  is  lliis : — to  gain  twenty  pounds,  a  man 
will  speak  the  truth ;  by  coming  and  speaking 
the  truth,  he  will  lend  his  exertions  to  give 
execution  to  the  laws :— therefore,  for  the  same 
price,  he  will  be  ready  to  commit  perjury, 
Vonder  roan  cut  the  throat  of  a  pig,  the  other 
day,  for  six[)€nce ;  therefore  he  would  cut  the 
throat  of  his  brullier  for  the  same  price.  Such 
is  the  logic  of  these  lawyers. 

That  by  this  logic  and  this  wisdom,  perjury 
was  ever  pre%-ented  in  any  one  instance,  seems 
not  in  the  smallest  degree  probable :  that  by 
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the  same  exertions  it  has  in  many  instances 
been  produced,  seems  in  the  highest  degree 
probable. 

By  what  contrivance  the  existence  of  the  in- 
terest can  be  denied  in  words,  in  such  manner  as 
to  save  the  witness  Irom  the  danger  of  legal  con- 
viction,— what  expedient  is  in  these  cases  most 
usually  relied  on,  and  u[>on  occasion  employed, — - 
I  do  not  undertake  (for  it  is  not  necessary)  to 
know.  As  promising  a  one  as  any,  appears  to  be 
this :  in  the  pre.sent  cause,  in  which  I  am  plaintift', 
you  give  me  your  testimony  ^'ftf(;j;  in  the  next 
cause  you  will  be  plaintiff,  and  then  it  will  fall 
to  my  share  to  return  the  accommodation. 

Another  arrangement  may  be  this.  The 
only  man  who  knows  of  the  transgression  is 
forbid  to  tell  of  it.  True;  but  the  prohibition 
docs  not  extend  to  those  who  know  nothing 
about  the  matter.  Well  then:  when  a  man  who 
means  to  earn  the  reward,  comes  to  me  (A.  B. 
an  attorney)  to  know  how  he  is  to  gel  it,  tliis  is 
the  way  in  which  wc  will  settle  it  between  us. 
Though  he  must  not  tell  the  judge  in  the  first 
Instance:  though  be  must  not  put  in  for  the 
reward,  (since  if  he  did,  the  judges  would  not 
let  him  give  the  evidence  which  he  must  give 
to  earn  it);  this  will  be  no  hindrance  to  me, 
who  have  no  evidence  to  give.  Let  him,  then, 
tell  me  the  story:  and  I,  or  (what  will  do  as 
well)  John  Doe,  will  put  the  story  into  grim- 
gribber,  to  make  it  intelligible  to  the  judge. 
When  the  trial  comes  on,  the  witness  tells  the 
story ;  when  execution  comes,  1  pocket  the 
reward.  The  witness  cannot  receive  a  penny 
of  it :  but  I  am  a  man  of  honour,  and  too 
generous  to  suffer  a  good  witness  to  be  a  suf- 


PLAINTirrs  TESTIMONY. 


307 


I 


I 


I 


I 


I 

I 


ferer  by  the  time  he  iias  expended  in  the  public 
service. 

Is  interest  in  reality  cleared  away  by  this 
manoeuvre  ?  Are  eftccts  produced  without 
causes,  as  the  sa^es  of  tlic  bench  intended 
they  should  be  prociuced?  Is  the  self- purgative 
oatb,  which  must  be  swallowed  upon  occasion 
by  the  witness,  nothing  worse  than  an  equivoca- 
tion, pure  from  the  taint  of  perjury?  This  will 
depend  upon  the  skill  and  attention  of  the  pre- 
ceptor, and  the  capabilities  of  the  pupil. 

■In  the  first  instance,  the  laws  turned  into  a 
dead  letter  by  the  precipitancy  of  a  judicial 
rule ;  in  the  next  place,  something  (to  say  the 
least)  nearly  ap[>roaching  to  perjury,  the  con- 
stant result  of  their  connivance  at  tlie  evasions 
put  upon  their  own  rules !  Which  is  the  worst  ? 
the  disorder,  or  the  remedy? 

An  the  rule  which  admits  the  evidence  of  the 
pUintiH*  when  called  a  prosecutor,  is  not  with- 
out exceptions,  so  neither  iH  the  rule  which 
excludes  the  evidence  of  the  plaintiff  when 
called  a  plaintiff.  One  exception,  a  very  co- 
lossus of  inconsistency,  stares  us  in  the  face. 
and  figures  in  all  the  books.  A  statute  had 
been  made,  entitling  a  traveller  to  receive  com- 
pensation at  the  ex()cnse  of  the  hundred,  in 
case  of  his  being  robbed  between  sun  and  sun. 
A  decision  was  pronounced,  by  which  iu  this 
one  instance  the  inviolable  rule  was  violated, 
and  the  party  (the  plaintiff  in  an  action  on  this 
ground)  was  admitted  to  support  bis  demand 
upon  the  district  by  his  own  evidence.  The 
word  given  by  way  of  reason  was  neceatUy: 
— unless  this  evidence  be  admitted,  the  law  will 
fail  of  its  effect. 
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It  is  difficult  to  see  on  what  gi-ound  to  r««t 
the  passinj^  of  this  statute.  Whs  it  to  excite 
the  Imndreders  to  vigilance?  Was  it  to  dis- 
sipate the  loss,  by  breaking  it  down  iato 
hiipalpable  portions,  upon  the  principle  of  in- 
suninccs !  The  tirst  conception  in  altogether 
[visionary. and  the  second  is  in  repugnancy  to  it. 
he  this  as  it  may.  obedience  to  the  legislator 
is  always  laudable,  and  eispecially  on  the  part 
of  a  judge.  But,  for  begianiDg  the  practice  of 
admitting  the  plaintiflTs  evidence,  it  seems  dif- 
ficult to  imagine  a  case  in  which  the  demand 
for  the  exertion  could  have  been  less,  or  the 
danger  more  formidable.  Even  without  any 
view  to  protection,  more  journeys  aru  taken  in 
company  than  in  solitude.  In  this  case  it 
would  have  been  easier  than  in  9  thousand 
others  that  might  be  mentioned,  lor  a  man  to 

Srovide   himself  with   preapitointed   e\-idence. 
'o  carry  a  witness  with  him  might  be  attended 
'with  expense;    to  shew  to  a  friend  the  con- 
tents of  bis  purse  at  starting  would  involve  no 
exficnse. 

One  circumstance  fills  up  the  measure  of 
absurdity.  Conceive  the  whole  number  of 
rateable  inhabitants  in  the  hundred  escorting 
the  traveller  the  whole  time  he  employed  in 
traversing  il.  The  traveller  swears  he  was 
robbed  :  the  hundredera  swear  he  was  not,  for 
thev  were  with  him  all  the  time.  The  one 
really  interested  witness  would  command  the 
verdict;  the  live  hundred  nominally  interested, 
but  really  not  interested  witnesses,  would  not 
be  suffered  to  open  their  mouths.* 


I 
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Absurd  as  the  admission  is  in  a  relative, 
1  mean  not  to  hold  it  up  as  such  in  an  absolute 

int  of  view.  Under  favour  of  such  encourage- 
lent,  here  and  there  a  case  has  probably  hap- 
pened in  which  a  fraudulent  demand  has  been 
made  on  this  ground,  not  impossibly  a  success- 
ful one.  But,  from  the  station  which  such  a 
law,  supported  by  such  a  decision,  atiU  main- 
tains in  the  statute  book,  a  pregnant  proof  is 
purely  afforded  (were  all  others  wanting)  how 
ittic  the  interests  of  truth  aud  justice  would 
have  to  apprehend  from  the  unreserved  admis- 
Bion  of  the  ]>arty's  testimony  in  his  own  favour- 
in  any  imaginable  case. 

Ecpiity  presents  a  difterent  scene:  for  the 
same  mode  of  searching  after  the  truth  is  good 
or  bud,  according  as,  in  speaking  of  it,  you 
pronounce  the  words  common  law  or  ttjuilt/. 


txt  to  timit  ihfi  impon  of  the  tcnn  by  tbe  adjunct  rateable. 

"hecuutioii  wn:>  i-iipirHiions. 

Anno  1713.     In  the  Kinc's  Bench.    Parker,  chief  jiwticc. 

No  one  livatQ  in  a  hundred  shnll  he  allowed  to  zivc  rvidrnce 

anv  mutter  in  Tnvour  of  thnt  hiinttred,  thungfi  to  poor  n< 

UtBt  ticcixinl  t»  he  excused  from  ihr  {inymcnl  of  Uxm  : 

B,  though  poor  nl  present,  he  mtiy  beionie  rirh."— {The 

againtl  tne  Inhnhttanls  nf  IKimM-y,  HI   Mod.  150.) 

I  judge,  whoH-  sciisibdily  lo  ihc  idea  »('  prcuniuty  interest 

^irna  lnu>  cxr]niu(e,  wit;  ani-rwRtdi  clianrcllor,  with  the  title 

tfRsriofMncrlnficId. 

On  Ihii  fooling  continued   the  low  till  iha  ]r«er  1735; 
(8000.11.0.  m.scct.  15.    Set' aUo  33  Geo.  11.  c.  34 :  and  22 
.  II.  r.  4S.);  when  n  italute  wa«  made  to  Hitcr  it.    Kecog- 
J^  for  Inw  the  ndmiiuion  given  to  the  tcMimonv  of  the 
Htiffffippowtl   to    hnre  licen  lobbeil,  (tliongh   cfoctrincs 
n«eh  belter  supported  were  then,  nnd  are  siill,  ovcr-raled 
;  dH)r  it  give*  admiHion  to  the  ictlinmny  of  hundredcn, 
nfines  it  to  tlii«  xingic  case.     <">«  all  other  nccationg, 
iet*,  that  is,  all  the  good  people  of  England  wiihoin 
Joioeplioo,  cmitiniie  u  certainly  liiin  und  deeeivcn  as  l^efore. 
VOL.  V.  B  B 
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Ask  an  equity  lawyer,  ask  any  lawyer;  he 
will  tell  you  without  difficulty,  and  without 
cxceptiuii,  that  in  equity  the  testimony  of  the 
plaintiff  never  is  admitted  :  no,  not  in  any  case 
whatever.  Thus  much  certainly  is  true,  that 
it  never  is  admitted  to  any  good  purpose :  but 
thus  much  is  uo  less  true,  that  it  is  admitted  to 
every  bad  purpose. 

Here,  on  this  occasion,  the  arraDg:emenl  we 
set  out  with  is  unavoidably  departed  from. 
Striving,  iu  behalf  of  existing  establishments, 
to  hnd,  us  far  as  possible,  for  every  thing  an 
honest  reason,  a  reason  referable  to  the  ends  of 
justice, — I  set  out  with  taking  the  fear  of  pro- 
ducing deception,  and  the  fear  of  producing 
vexation,  as  the  causes  of  the  existing  arrange- 
ments. But  here,  both  principles  of  arrange- 
ment fail  us  altogether.  The  phenomena,  as 
wc  see  and  feel  them,  will  be  effects  without  a 
cause,  if  any  thing  but  the  pursuit  of  the 
spurious  ends  of  judicature,  the  ends  really 
pursued  in  the  formation  of  the  technical  sys- 
tem, the  professional  interests,  had  been  in 
view  and  aimed  at. 

In  the  first  place,  to  consider  tlie  testimony 
of  the  plaintiff  as  proffered  by  himself. 

For  the  purpose  of  the  ultimate  decision,  for 
the  purpose  of  giving  termination  to  the  suit,  it 
is  not  admitted.  Why  ?  Lest,  pcradvcnture, 
the  suit  should  be  brought  to  an  untimely  end. 
But,  for  the  purpose  of  giving  commencement 
to  the  suit,  the  testimony  of  this  same  party  is 
admitted.  And  here,  lest  groundless  demands 
should  be  excluded,  and  mnld  fide  suits  pre- 
vented, by  the  fear  of  punishment  as  for  perjury, 
that  punishment  is  taken  off;  and  the  men- 


I 


CM«r.  If.)  PI^INTIPrS  TRSTrsiUNV.  371 

dacity-liceose,  which  we  have  seen  constituting 
the  basis  of  the  technical  system  of  [>rucpdure 
in  the  common  law  hranch  uf  it,  is  extended  to 
this  pretended  purer  hranch,  the  equity  branch. 

In  the  instruments  by  which  suits  are  com- 
menced in  the  way  of  cuniinon  law,  the  men- 
dacity could  be,  and  accordingly  wa«,  cloaked 
lu  a  certain  de','ree  by  the  generality  of  the 
terni8.  To  the  e<iui(y  branch,  this  cl<»ak  could 
not  be  extended :  for  neither  the  grounds  of 
demand,  nor  the  services  demanded  at  the 
bands  of  the  judge,  having  been  put  into  any 
lort  of  method,  (not  even  that  wretched  method 
into  which  the  matter  of  common  law  has  been 
shaken  by  the  fortuitous  c(mcour»e  of  atoms), 
a  particular  story  required  in  every  instance  to 
be  lold. 

A  court  of  equity  being  a  shop,  at  which,  for 
the  accommodation  of  those  for  whose  purposes 
the  delays  sold  by  the  common  law  courts  are 
not  yet  sufficient,  ulterior  delays  are  sold  to 
crery  man  who  is  content  to  i«iy  the  price; 
mits  arc  every  day  instituted  in  the  equity 
courts,  by  men  who  themselveK  areas  perfectly 
conscious  of  being  in  the  wrong  as  it  is  po&sible 
for  man  to  be.  A  man  who  owe»i  a  sum  of 
noney  which  it  is  not  agreeable  to  him  to  pay, 
fightx  the  battle  as  long  as  he  can  on  the  ground 
of  common  law,  and  when  he  has  no  more 
ground  to  stand  upon,  he  applies  to  a  court  of 
equity  to  stop  the  pniccedings  in  the  cnmmon 
law  court,  and  the  equity  court  stop*  them  of 
course.  Among  the  uses,  therefore,  of  a  court 
of  equity,  one  is,  to  prevent  justice  from  being 
done  by  a  court  of  eomniun  law. 

There  ore  nuiny  men  who,  though  they  have 
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no  objection  to  reap  ttie  pro6t  of  falsehood, 
would  not  be  content  to  bear  the  sliame  uf  it. 
notwitltstanding  the  suspension   put  upon  all 

Suninhment,  legal  punishment,  by  the  men- 
acity-license  above  mentioned.  The  fear  of 
shame  would  be  apt  to  stare  a  man  in  the  face, 
if,  after  reading  a  slory  composed  more  or  less 
of  facts  which  he  knew  to  be  false,  it  were 
necessary  for  him  to  adopt  them,  and  make 
himself  known  for  a  liar  by  his  signature. 
Accordingly,  care  has  been  taken  that  no  such 
unpleasant  obligation  shall  be  imposed.  The 
story  is  settled  between  two  of  his  professional 
assistants,  his  attorney  (In  equity  language,  his 
solicitor),  and  his  counsel:  as  for  the  complain- 
ant himself  (for  so  in  equity  the  plaintitf  is 
called),  the  orator  (for  so  m  tnc  same  language 
he  is  made  to  call  himself),  what  is  probable  is 
that  he  does  not,  what  is  certain  is  that  he  need 
not,  ever  set  eyes  on  the  story  thus  told  under 
bis  name. 

Such  as  the  seed  is,  such  will  the  harvest  be. 
Even  when  the  plaiutiH'  is  in  the  right,  his  b'lU 
(such  is  the  name  ^ven  to  his  story)  is  a  great 
part  of  it,  to  the  knowledge  of  every  body,  a 
tissue  of  falsehofKl.s.  Tht;  great  judge,  who 
knows  better  than  to  administer  equity  unless 
a  compn^itiim  of  this  complexion  has  in  regular 
form  been  delivered  in  at  the  proper  office, 
knows  it  so  to  be.  It  is  accordingly  a  settled 
maxim  with  him,  that  do  credit  is  to  be  given 
to  any  thing  that  is  put  into  a  bill.  Falsehood, 
in  equity  as  well  as  common  law, — falsehood 
(every  equity  draughtsman  is  ready  to  tell  you) 
is  necessary  to  justice.  Accordingly,  if  through 
delicacy  (which  never  happens),  or  from  some 
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other  cause  (which  frequently  happens),  the 
attorney  and  the  counsel  between  them  fail  of 
inserting  the  requisite  quantum  of  falsehoods, 
no  equity  is  to  be  had  till  the  deficiency  has 
been  supplied.  To  assert,  in  positive  terms,  a 
fact  concerning  which  a  man  is  in  a  state  of 
ignorance,  is  to  assert  a  falsehood ;  and  if  there 
be  such  a  thing  as  a  lie,  it  is  a  lie.  A  lie  of 
this  sort  a  court  of  equity  exacts  from  every 

filaintiff.as  a  condition  precedent  to  his  learning 
rom  the  pen  of  the  defendant  what  it  happens 
to  be  necessary  for  him  to  know. 

Thus  then  at-ands  the  practice,  with  regard  to 
the  admission  of  the  plaintiffs  testimony,  con- 
sidered as  delivered  at  his  own  instance.  For 
the  purpose  of  justice,  it  is  not  admitted :  to 
the  effect  of  vexation  and  expense,  and  for  the 
pur[K>se  of  the  profit  extracted  out  of  the  ex- 

Rense,  it  is  admitted, — admitted  and  exacted, 
for  need  he  entertain  the  smallest  hope  for 
justice,  unless,  to  swell  the  account  of  profitable 
eX|)enKC,  this  testimony  (xuch  as  it  is)  is  stuffed 
with  falsehoods. 

The  real  purpose  of  equity  procedure  will  be 
seen  standing  in  a  still  more  conspicuous  point 
of  view,  when  we  come  to  consider  how  far, 
under  the  rules  of  the  same  courts,  admission 
is  given  to  the  testimony  of  the  plaintiff,  when 
called  for  at  the  instance,  and  consequently 
with  a  view  to  the  advantage,  of  the  defendant. 

Sect.  U.~Plahtt!ff"s  testimony,  hi  what  cases 
compellable  at  the  i/isttinct  oflitt  drfcndant.  In- 
mmisieticiea  of  English  law  in  this  nspect. 

TtiE  plaintiff,   is  he  compellable  to  testify 
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against  himself?  — to  testify  at  the  instance  of 
the  defendant  ? 

Under  this  remaining  head,  as  under  the 
former,  let  us  observe,  in  the  hrst  place,  how 
the  matter  stands  at  commnn  law. 

In  cases  called  criminal  cases,  at  the  trial, 
the  plaintiff  (we  have  seen]  is,  under  the 
name  of  prosecutor,  always  a  witness  at  his 
own  instance,  and  consequently  fur  himself; 
frequently  the  sole  witness.  When  in  this 
way  he  has  been  testifying  for  himself,  the 
defendant,  in  virtue  of  the  right  of  cross-ex- 
amination, possesses  the  faculty  of  causing  bim 
to  testify  against  himself.  That  the  plaintiff 
should  bu  called  upnn  to  testify  by  the  de- 
fendant in  the  first  instance,  is  what  can  never 
happen,  3t  least  never  does  happen.  Expecting 
the  plaintiff,  the  prosecutor,  to  come  forward, 
and  testify  of  course  prv  iiitcrcsse  sua*  it  can 
scarcely  occur  to  the  defendant,  (that  is,  to 
the  professional  assistants  of  the  defendant,) 
to  call  for  his  attendance  in  the  defendant's 
name. 

In  those  criminal  cases  in  which,  as  above, 
there  is  but  one  inquiry,  and  that  inquiry  car- 
ried on  (if  tJie  contradiction  may  be  allowed)  by 
uninterrogated  evidence,  neither  party  saying 
any  more  than  lie  thinks  tit; — the  plaintiB',  in 
particular,  is  not  compellable  to  say  any  thing 
at  the  defendant's  instance.  Here  again,  how- 
ever, to  place  the  case  in  a  correct  point  of 
view,  the  distinction  between  compulsion  ab 
tjctr^  and  compulsion  ab  hitrii  must  be  called 
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ill.  The  prosecutor  is  not,  any  more  than  the 
defendant,  compellable  at  the  instance  oC  the 
adversary,  by  tlic  fear  of  any  collateral  punish- 
ment, like  an  extraneous  witness;  the  prose- 
cutor, as  well  as  the  defendant,  in  impelled  by 
the  interest  he  has  at  stake  in  the  cau^,  to 
ny  every  thing  that  he  can  say  with  Kafety  in 
support  of  the  interest  he  has  in  the  cause. 
So  far  then  a»  the  defendant,  in  his  affidavit, 
says  any  thin^'  that  can  operate  to  his  own 
exculpation,  this  defence  is  a  sort  of  call 
(though  an  indirect  call)  u|ion  the  prosecutor, 
to  bring  forward  any  further  facts  (if  he  has  any 
which  be  can  advance  with  safety)  that  promise 
to  operate  in  refutation  of  such  defence. 

The  facts  thus  brought  forward  in  rc|>ly,  at  . 
whose  instance  are  they  bruiufht  forvi-ard  1  At 
the  defendant's,  if  at  any  body's.  But  in  whose 
favour  do  tlicy  operate  ?  As  certainly,  in  the 
prosecutor's,  and  his  only.  Are  there  any,  that, 
if  brouj^ht  fon^-ard,  would  operate  to  the  advan- 
tage of  the  defendant,  to  the  disadvantage  of 
himself?  So  surely  as  he  knows  of  any  such, 
80  surely  docs  be  keep  them  all  to  himself. 
So  far  from  being  railed  upon  for  tlicm  by 
particular  interr<j},^tion,  he  is  not  so  much  as 
called  upon  for  them  by  the  general  terms  of 
his  oath.  Before  a  jury,  the  deponent  being 
an  extraneous  witne^^s,  the  oath  suys,  "  the 
evidence  you  are  about  to  give  itliall  be  the 
whole  truth. "  as  well  as  "nothing  but  the 
tnith."  "  The  contents  of  this  your  attidavit 
are  true,"  says  the  person  by  whom  the  oatb 
is  administered  to  a  deptmont  on  the  occasion 
when  he  is  said  to  make  atHdavit.  Correctness 
is  stipulated  for.  how  ill  soever  secured  :  com- 
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pleleness,  absence  of  partial  imperfection,  is 
uot  so  much  as  stipulated  for. 

Slid)  is  tlie  form,  the  only  form,  in  which  the 
judges  (I  speak  of  that  class  of  which  learning 
is  the  exclusive  attiibute)  will  suffer  testi- 
mony to  be  delivered  to  tliein,  when  the  de- 
cision grounded  on  it  is  to  be  framed  by  them- 
.aelves. 

In  the  case  of  those  accessory,  and  most 
commonly  redundant,  inquiries,  which,  in  in- 
dictments and  informations,  precede  or  follow 
that  principal  one  which  is  called  the  trial; 
the  testimony,  being  likewise  in  the  form  of 
affidavit  evidence,  falls,  in  like  manner,  under 
the  last  preceding  observations.  So  likewise 
in  the  case  of  those  comparatively  summary 
causes,  in  which  (though  ranked  under  the 
I  bead  of  civil  causes)  the  suit, — instead  of  com- 
mencing by  a  declaration  delivered  in  at  an 
office,  and  never  looked  at  by  the  judge, — com- 
mences by  a  motion,  i.  e.  by  a  speech  made 
to  the  judge,  in  open  court,  by  an  advo- 
cate. 

In  the  case  of  the  examinations  by  which, 
in  felonious  ami  peace-breaking  offences,  the 
trial  is  preceded,  (inquiries  performed  by  a 
justice  of  the  peace,)  the  obligation  of  the 
prosecutor  to  testify  at  the  instance  of  the 
defendant,  and  thence  to  the  disadvantage  of 
his  own  cause,  stands  on  the  same  footing  as 
at  the  trial,  as  above. 

In  a  nearly  similar,  though  not  exactly  the 
same,  predicament,  stands  the  er-^fl/'/e  inquiry, 
which,  in  all  suits  prosecuted  by  indictment,  i: 
carried  on    in   secret   before   the   grand  jury,. 
antecedently  to  the  trial.     No  defendant  bein^ 
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there,  nor  any  jierson  on  Iiis  behalf,  the  plain- 
tifi"  catiuot  be  compelled  to  testify  at  the  de- 
fendant's instance.  But  at  the  instance  nf  any 
one  of  those  his  judges,  the  prosecutor— while 
occupied  in  delivering  his  testimony  at  his  own 
instance,  and  consequently  to  the  advantage  vf 
his  side  of  the  cause, — may,  and  frequently 
does,  hy  questions  put  to  him  by  any  of  those 
judges,  find  himself  under  the  obligation  of  dis- 
closing what  may  operate  to  the  disadvantage 
of  it.  Such  counter- interrogation  has  the  effect 
of  cross-examination,  in  so  far  as  the  zeal  and 
probity  of  the  judge  alone  may  be  considered 
as  an  adequate  succedaneum  to  that  same  zeal 
and  probity  added  to  the  interested  zeal  of  the 
party  (the  defendant)  whose  safety  is  at  Ktake. 

Let  us  next  suppose  the  case  civil ;  and  the 
procedure  still  at  common  law,  viz.  by  action. 

Princiiwil  or  sole  inquiry,*  the  trial. 

On  this  occasion,  unless  the  plaintiff,  by  any 
of  the  expedients  above  spoken  of,  has  con- 
trived to  deliver  his  own  testimony  in  his  own 
favour,  the  defendant  cannot,  by  the  single 
powers  of  common  law,  draw  upon  that  same 
Kource  for  any  testimony  which  ne  on  his  part 
may  stand  in  need  of. 

But  if  the  plaintiff  has  contrived,  in  any  such 
'way,  to  give  himself  the  benefit  of  his  own 
testimony,  the  defendant,  in  virtue  of  the  right 
of  cross-examination,  may  also  put  in  fur  his 
share. 

In  general,  therefore,  at  common  law,  the 
■defendant  has  nu  means  of  obtaining  the  benefit 

'  Role  inquiry,  if  the  pleBdiogi  ut  not  Tcckooed  :  piinctpal 
ioquiry.  if  ihey  ore 
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of  the  plaiotitTs  te»tiinony :  in  no  case  without 
the  consent  of  his  adversary;  nor  then,  but  at 
the  adversary's  own  instance,  and  by  the  ad- 
versary's own  coutrivaiiec :  that  is,  in  no  case 
but  where,  in  all  probability,  (and  at  any  rate 
in  the  opinion  of  his  adversary,  the  plainiilF,)  it 
will  be  of  no  use  to  him. 

1  said,  by  the  single  powers  of  common 
law.  The  limitative  clause  was  necessary. 
For  in  certain  cases  (though  nobody  knows 
exactly  what  cases),  by  the  assistance  of  a 
court  of  equity,  the  testimony  of  either  of  two 
persons  about  to  appear  in  the  characters  of 
plaintiff  and  defendant  at  common  law,  may 
be  extracted  at  the  instance  and  for  the  benefit 
of  the  other.  To  the  extent  therefore  of  the  ag- 
gregate, whatever  it  be,  of  these  cases,  (concern- 
ing wbicli,  queere,  quare,  et  in  atermtm  quart), 
the  objection  to  the  admission,  the  forced  ad- 
missiuii,  of  the  plainlitTs  testimony,  has  tiir  its 
psychological  cause — -not  the  fear  of  decep- 
tion, not  the  fear  of  producing  vexation,  (viz. 
excessive  and  preponderant  vexation),  but,  if 
vexation  must  be  mentioned,  the  fear  of  not 
producing  enough  of  it. 

But,  as  the  draft  drawn  upon  the  breast  of 
the  adversary  for  evidence  is  more  apt,  much 
more  apt.  to  he  drawn  by  that  of  one  of  the 
two  ]>arties  who  institutes  the  suit,  than  by  the 
other,  who  is  dragged  into  It :  the  consideration 
of  this  mode  of  making  holes  in  the  door  shut 
against  the  light  of  evidence,  will  be  considered 
to  more  advantage,  when  the  defendant's  side 
of  the  cause  comes  under  review. 

Thus  much  for  common  law :  we  come  now 
to  equity  law. 
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The  lestimooy  of  the  plaintiff,  is  it  allowed, 
in  these  courts,  lo  be  delivered  at  the  instance, 
aud  thence  for  the  benefit,  of  the  defendant? 
Not  it  indeed.  But  why  not?  Because,  if  it 
was,  the  man  of  law,  in  all  his  forms,  would 
lose  the  benefit  of  a  second  cause.  The  delay, 
vexation,  and  expense  of  a  suit  at  comraon 
law,  is  not  eiiuu<^h  for  him :  the  delay,  vexa- 
tion, and  expense  of  an  equity  suit,  coraini; 
U|K)n  the  back  of  a  common  taw  suit,  is  not 
enough  for  him ;  there  must  be  a  second 
equity  suit, — or  (so  it  will  be  in  many  instances) 
I  the  facts  in  the  case  will  be  but  half  brought 
I  out, — will  have  been  brought  out  only  on  one 
I  aide. 

■  There  must  be  what  is  called  a  cross  cause, 
commenced  by  a  cross  bill,  in  which  the  plain- 
til}'  aud  defendant  change  sides  :  and  the  samo 

ft  individual,  on  whose  testimony  not  a  single  fact 
was  deemed  fit  to  be  believed,  is  now  believed; 
and  believed  to  such  a  decree,  that  the  testi- 
mony of  a  disinterested  witness,  by  whom  his 
testimony  should  be  contradicted,  would  tell 
as  nothing :  the  judge  would  not  so  much  as 

ft  stay  to  inquire  which  of  the  two  testimonies. 

■  the  interested  or  the  disinterested,  seemed  most 
deserving  of  credit,  but  would  ground  his  de- 

icree  uiwn  the  interested  testimony,  just  as  if 
the  disinterested  had  never  been  received. 
In  tills  particular,  so  far  as  extortion  and 
denial  of  justice  are  improvements,  the  English 
edition  of  the  Roman  system  of  procL-dure  is  no 
small  improvement  on  the  continental  edition  : 
lo  judge  of  it  at  least  by  the  practice  in  French 
law.  Id  French  law,  in  the  course  of  one  and 
the  same  suit,  though  neither  party  is  supposed 
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to  deliver  his  t£fttimony  at  his  own  instance, 
each  party  obtains  the  testimony  of  the  other. 

The  old  French  law,  with  all  its  plagues,  the 
French  modification  of  the  technical  system, 
enclosed  no  such  curse  as  that  of  two  sets  of 
courts,  each  operating  with  powers  kept  imper- 
fect, that  assistance  and  obstruction  may  be 
obtained  from  the  interposition  of  the  other. 
The  iiKpiiry  which  in  the  English  system  occu- 
pies three  suits, — one  common  law,  and  two 
equity  suits.^was  in  the  French  system  dis- 
patched in  one. 

Even  under  the  English  edition  of  the  Roman 
system,  in  that  division  which,  in  virtue  of  a 
connexion  already  become  obsolete,  goes  still 
by  the  whimsical  name  of  ecclmastical  law, 
more  honesty  or  more  shame  has  been  pre- 
served, than  thus  to  make  two  grievances  out 
of  one.  In  the  courts  called  ecclesiastical,  as 
in  French  law  in  all  the  courts,  in  the  course  of 
one  and  the  same  cause  (I  speak  of  causes  noo- 
pcnal)  each  party  obtains  the  testimony  of  the 
other. 
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EXAMIXATION  OP  TtlF.  COURSK  Pt'KSUED  IN 
REGABD  TO  THE  DEFENDANT'S  TESTIMONT 
BY   EKCLI&H   LAV. 

[Sect.  1. — Defendant's  textimony,  in  what  cases 
recdvabU  in  his  own  behalf.  Inconsistencies  of 
English  law  in  this  respect. 

We  come  next  to  speak  of  the  case  where 
(the  suit,  as  before,  not  affecting  more  than  one 
party  ou  each  side)  the  party  whose  testimony 
ts  in  question  is  the  dcfen<iant. 

Is  the  testimony  of  the  defendant  admitted 
at  hiif  owD  instance  ? 

Here,  as  before,  the  answer  will  he  different 
according  to  the  species  of  the  suit :  i.  e.  whether 
it  be  criminal  or  civi] ;  and  if  civil,  whether  the 
theatre  be  a  court  of  common  law,  a  court  of 
equity,  or  an  ecclesiastical  court :  and  (what- 
ever be  the  suit)  according  to  the  stage  of  the 
cause,  *.  e.  which  inquiry  it  is,  of  the  several 
inquiries  which  the  species  of  suit  admits  of, 
where  it  admits  of  more  than  one. 

I.  Case,  crimittal:  procedure  at  common 
law. 

1.  In  this  case,  as  in  that  of  the  plaintiff,  in 
the  first  place  let  the  cause  be  a  criminal  one; 
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mode  of  procedure  by  indictment;  inquiry,  the 
principal  one.  the  trial. 

At  his  own  instance,  at  the  trial,  is  a  defend- 
ant allowed  to  deliver  his  own  testimony  at  bis 
own  instance,  and  consequently  in  his  own 
favour,  to  his  own  advantage?  No,  and  yesL 
no,  in  words ;  yes,  in  effect. 

In  words,  no :  for  in  that  station,  let  a  man 
say  what  he  will,  it  is  not  cvidaice.  No  oath 
can  be  administered  to  him ;  lest,  if  that  secu- 
rity  for  veracity  were  applied,  it  might  have 
the  effect  of  confining  liis  slatemenls,  his  »««- 
evidaitiary  statements,  within  the  pale  of  truth; 
which  "  would  be  inconvenient."  Not  so  much 
as  a  question  can  he  put  to  him  by  any  body. 
Not  by  his  own  advocate,  if  he  be  rich  enough 
to  have  one ;  not  by  the  advocate  on  the  side 
of  the  prosecution ;  not  even  by  the  judge.  By 
being  circumstantiated,  distinct,  complete,  and 
methodical,  his  statement,  if  true,  might  be 
seen  to  be  so;  if  false,  or  incomplete,  might  be 
made  to  appear  so :  which  again,  according  to 
established  legal  notions  of  inconvenience, 
would  be  inconvenient. 

In  effect,  yes ;  for,  so  long  as  it  is  not  called 
evidence, — -  nor  subjected  to  any  of  those  pro- 
cesses by  which  evidence  is  purged  (or  endea* 
voured  to  be  purged)  of  its  deceplitious  qualities, 
— he  may  say  whatever  he  chooses  to  say,  under 
the  name  of  his  defence. 

As  to  the  judges  ad  hoc,  the  jury, — with  tlic 
uniform  degree    of  suspicion   naturally  called 
forth  by  the  view  of  the  situation  in  which  they 
see  bim  placed,  added  to  the  variable  degree  of", 
suspicion  called  forth  by  the  evidence  that  hi 
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been  delivered  on  the  other  aide,  they  form 
their  judgment  of  the  trustworthiness  of  this 
non-evideDtiary  titatemcnt;  taking  into  account, 
at  the  same  timet  i^  consistency  or  inconsist- 
ency with  itself,  and  with  such  relevant  facts 
&s  are  of  tliemselves  sufficiently  notorious  with- 
out evidence.  What  tliey  do  think  ahout,  in 
judging  of  this  statement,  is,  its  trustworthi- 
ness or  persuasive  force,  intrinsic  and  extrinsic, 
as  above :  what  they  do  not  think  ahout,  in 
judging  of  it,  is,  the  kiss  that  has  not  been 
given  tu  the  book :  for  as  to  any  security  that 
may  be  supposed  to  be  given  by  any  such  kiss, 
for  the  truth  of  the  assertion,  or  the  performance 
of  the  engagement  supposed  to  be  sanctioned 
by  it,  it  cannot  be  a  secret  to  any  one  of  them, 
who,  to  get  out  of  the  box  so  much  tlie  sooner, 
has  joined  in  a  verdict  of  ml  gttilly,  in  favour 
of  a  defendant  of  whose  guilt  he  was  at  that 
Ume  persuaded  in  his  own  mind. 

No  counter-interrogation.  Will  the  abaence 
of  this  security  for  correctness  and  completeness 
present  itself  to  a  juryman  as  a  reason  for  pay- 
ing no  regard  to  what  he  hears?  Y'es;  when 
their  learned  directors  cease  to  receive  affidavit 
evidence,  un interrogated  evidence,  to  the  ex- 
clusion of  interrogated  evidence. 

Id  offences  of  the  rank  of  felony,  the  case  is 
comparatively  so  rare,  in  which  a  man  in  that 
unhappy  situation  has  any  thing  plausible  to 
say  tor  himself  (especially  in  the  character  of 
testimony),  that,  comparatively  speaking,  the 
operation  of  this  non- evidentiary  sort  ot  testi- 
mony seldom  presents  itself  lo  view. 

2.  Case  criminal,  as  before. 

Is  the  mode  of  procedure  by  information  ? 
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The  chance  which  a  defendant  has  of  nrofitiDg 
in  this  way  by  his  own  testimony,  will  not  be 
essentially  different.  But,  hi»  situation  not 
being  in  this  case  so  apt  to  attract  the  coin- 
passion  of  the  public  as  in  the  olher ;  the  ciiian- 
tity  of  suftcring  to  which  he  stands  exposed, 
qot  being  so  great,  as  in  those  cases  which 
occupy  the  largest  space  in  the  list  of  indict- 
ments; the  defectiveuess  of  his  claim  to  have 
his  non-evidentiary  statement  received  on  the 
footijig  of  evidence,  will  not  be  so  apt  to  pa^s 
without  remark. 

Moreover,  among  indictments,  a  considerable 
number  will  always  be  pauper  causes.  Nine* 
tenths,  at  least,  of  the  cases  which  come  ou  in 
the  way  of  indictment,  arc  cases  of  depreda- 
tion; and  these  have,  almost  all  of  them,  either 
by  statute,  or  by  jurisprudential  law,  been 
promoted  to  the  rank  of  felonies.  By  pau]>er 
causes,  I  mean  here  such  wherein  the  defendant 
is  not  rich  enough  to  engage  an  advocate. 
Having  no  one  to  speak  for  him,  on  the  part  of 
a  jury  there  will  naturally  be  the  more  readi- 
ness to  hear  a  poor  culprit  speak  for  himself. 

Besides,  in  felonies,  the  tongue  of  the  defend- 
ant's advocate  (when  there  is  one)  is  but  half 
let  loose.  Questions, — interrogations  and  coun- 
ter-interrogations, for  the  extraction  of  testi- 
mony,— he  is  allowed  to  put.  Statements,  or 
observations  on  the  evidence,  it  is  not  allowed 
to  him  to  make. 

Indictments,  especially  in  cases  of  felony  (by 
far  the  most  numerous  class  of  indictable 
ca.ses),  arc,  therefore,  many  of  them,  pauper 
causes.  But  informatioii.s  are  none  of  them 
pau]>er  causes :  a  principal  recommendation  or 
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this  mode  of  prosecution,  as  compared  with 
indictment,  being  the  property  it  ptwsesses  of 
loading'  tKe  parties  with  an  extra  mass  uf  ex- 
pense,- -the  enormitv  of  which  hai;  no  connexion 
with  the  mcritit, — wKich.  being  never  held  up  to 
view  in  the  sentence,  is  of  no  use  in  the  way  of 
example,  and  has  no  other  effect  than  that  of 
imporerishing  thcRuitor,  and  enriching  the  man 
of  law. 

3.  Case  criminal,  as  before;  mode  of  pro- 
cedure, byattachment:  principal  or  sole  inquiry, 
{if  iQ(|uiry  it  may  be-  called,  where  there  are 
no  questions),  by  receipt  of  affidavit  evidence. 
Here  a)l  discrimination,  all  subterfuge,  in  at 
an  end.  So  long  as  he  is  not  checked  bv  any 
such  inconvenient  curb  as  that  of  counter-mter- 
rogation,  and  on  condition  of  liiR  taking  the  pen 
of  an  attorney  to  speak  through,  instead  of  his 
own  lips,  (or  rather  on  condition  of  his  setting 
his  hand  to  sign  what  the  attorney  has  said  of 
him  and  instead  of  hira — for  in  affidavit  evidence 
the  deponent  never  sjieaks  for  himself,)  let  his 
desigDatinn  be  what  it  mav,  extraneous  witness 
or  party,  plaintitf  or  defendant,  his  testimony 
b  received  with  equal  deference.  Interested 
or  not  interested,  perjure<l  or  unjwrjurcd, — thus 
introduced,  all  doors  and  all  ears  are  open  to 
the  testifier. 

When  an  exclusion  is  put  upon  testimony, 
the  objection  is,  nominally  and  usionsibly  to  the 
station  of  the  proposed  deponent,  really  and  at 
bottom  to  the  shape  in  which  the  testimony  is 
presented.  Give  but  this  shape  to  the  testi- 
mony,— a  shape  to  the  purposes  of  justice  the 
tnost  unsuitable,  to  their  own  purposes  the 
most    protilable.  —  learned  gentlemen  on  this 
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occasion  pay  no  raorc  re^rd  to  their  own  rules^ 
tlicir  own  most  sacred  and  fundamental  rule4,| 
than  ou  this  and  all  uccatiiouii  they  pay  (unless 
it  be  for  tlie  purpose  of  contravention)  to  tha 
ends  of  justice.  jj 

4.  Thetiti  Hame  observations  apply  of  course, 
and  with  equal  force,  to  all  that  muUitudinous 
and  most  t^xtcnsive  list  of  cases,  in  which,  Ujj 
the  exclusion  of  all  better  evidence,  testiinonyi 
is  received   in  this  unquestioned  and  theace 
most  questionable  shape."  I.  Inrecrimintt(i, — on 
indictments,    ui\  ocoasiun  of  the  sui>plen)ental. 
inquiry;  on  informations,  on  the  preliminary  atf 
well  as  on  the  »upp)eniental   inquire',    2,  /jfl 
'eiviii, — at  Common  law  and  equity  law,  iu  alfl 
motion  causes,  on  the  sole  inquiry.   3.  In  the 
sort  of  motion  causeti  called  petitions, — causes 
relative  to  the  estates  of  bankrupts,  and  tward. 
by  the  highest  equity  judge,  in  a  mode  that  b 
its  summariness  forms  the  most  striking  con 
trast  to  the  regular  equity  mode;  on  the  inqui 
which,  in  that  unusually  important  class  of 
also,  is  the  only  one.    4.  On  the  occasion  of  alf 
those   incidental   upplications,   which   (be   the 
cause  where  it  may,  and  what  it  may)  are 
ceived  in  the  course  of  Ihe  cause;  andfor  whici 
the  occasion  has  been  manufactured  in  su 
abundance,  and  with  such  successful  industry. 

5.  Procedure,  by  indictment,  as  before ;  \ti 
quiry,  the  preliminary  one,  the  examination. 
it  is  called,  before  the  sort  ofjudge  called  a 
justice  of  the  peace,  acting  singly. 

*  "  Thou  com'st  in  such  a  questionable  iliape. 
That  I'll  "Of  ".peak  to  tliee :" 
%  ptiiody  surIi  as  Hamlet  could  little  have  expected 
the  bench  of  juilice. 
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Od  this  occasion, — there  being,  or  not  being 
as  yel,  a  person,  established  (under  the  name  of 
prosecutor)  in  ihe  station  and  function  of  plain- 
tiff,— the  testimony  of  the  defendant,  in  relation 
to  himself,  is  called  for  by  the  judge.  Called 
for  from  that  commanding  .station, — the  occa* 
Bion  and  the  station  of  the  respondent  being 
more  or  less  perilons, — for  the  most  part,  if  he 
be  guilty,  (ax  in  most  instances  he  is),  it  comes 
from  him  with  reluctance  :  but,  while  what  he 
thus  winhcs  to  withhold  is  extracted  from  him 
against  his  wishes, — whatever  his  wishes  prompt 
bim  to  deliver  at  the  same  time,  pours  itself 
out  of  conme  at  the  same  gate.  What  he  thus 
advances  on  his  own  behalf,  is  it,  or  is  it  nut, 
evidence  ?  Once  more,  yea  and  no.  Ves,  to 
the  purpose  of  the  question,  whether  he  shall  be 
subjected  or  no  to  ulterior  prosecution,  and  for 
that  purpose  consigned  to  imprisonment  for  safe 
custody.  No,  to  the  purpose  of  the  question 
'  gaitty  or  not  guilty;'  the  question  to  be  de- 
cided at  the  trial.     Vcii,  in  the  tirsi  ease,  in 

_  efTect:  no.  in  both  cases,  in  words. 

f     6.  Procedure,  by  indictment,  as  before  :  in- 
quiry, the  preliminary  one,  before  the  grand 

p      On  the  occasion  of  this  partial  and  .secret 
inquiry,  the  presence  of  the  defendant  being 
neither  compelled  nor  admitted;  his  testimony, 
a»  well  at  his  own  instance,  as  at  the  instance  of 
liis  adversary  or  the  jud^e.  is  out  of  the  question. 
^^      II.  CiviLcascs,  at  common  law. 
■     Case,  8  civil  one ;  procedure,  in  the  way  of 
Kkction :  inquiry,  the  principal  one.   the  trial: 
Vv^^c  ^^^y  <'"^-  except  the  sham  inquiry  com- 
posed of  the  pleadings — the  inquiry  carried  ou 
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by  lawyers  on  both  sides,  for  the  benefit  of 
themselves  and  their  superiors  and  protcctorii, 
by  rcciprucal  cH'usiuiis  ul'  lUlseliood,  o(  vague 
assertion,  and  nonsense>  poured  out  under  the 
niendacity-license,  without  the  signature,  and, 
as  to  detaiU,  witlioiit  so  much  as  the  privity, 
of  the  suitors  who  are  made  to  pay  for  it). 

On  the  occasion  of  the  trial,  occasion  has 
been  taken  to  delineate  the  plaintitl',  appeariug 
in  disguise,  in  causes  of  Uiis  class,  in  the  cha- 
racter of  an  extraneous  witness:  admitted,  in 
that  character,  in  .spite  of  lechuical  rules  and 
principles,  to  employ  his  own  testimony  in  the 
support  of  his  own  claims. 

In  this  advantage  the  defendant  has  no 
means  of  sharing.  At  the  trial,  he  is  not  shut 
out,  because  nobody  is  shut  out.  But  at  the 
trial,  speak  he  must  not ;  not  in  his  own  cha- 
racter ;  nor  is  there  a  crevice  through  which  he 
can  creep  in,  to  speak  in  any  assumed  one. 

Speak  indeed  he  may;  if  mere  speaking  will 
content  him,  without  speaking  to  any  purpose. 
For.  in  cases  of  this  class,  defendant  and  plain* 
tilT  standing  on  even  ground,  and  without  any 
nook  for  compassion  (real  ur  hypocritical)  to 
plant  itself  upon,  and  cry.  Hear  him!  hear  him! 
whatever  he  may  (if  he  have  courage)  insist  upon 
saying,  will  be  watched  by  men  with  sieves  in 
their  hands ;  and  whatever  testimony  he  may 
take  upon  him  to  throw  in  along  with  his  matter 
of  argument  and  observations,  will  be  carefully 
separated,  and  forbidden  to  be  lodged  in  the 
budget  of  evidence.* 

'  There  it  one  ««,  according  to  Phillipps,  in  which  ihc 
cvidnncff  of  the  dcfenitnnl  in  allowed  to  be  girea  tn  his  own. 
bcligJf,  OD  the  oci-ujun  of  an  nclion  iu  the  conanoa  Uir 
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One  case  there  ir<,  which  for  its  oddity,  as 
well  as  its  inconsistency  and  absurdity,  is  worth 
observing. 

This  is  the  case  of  a  mandamus.*  Like  an 
attachment,  a  mandamus  is  a  writ,  of  a  special 
nature.  Like  an  attachment,  this  writ  is  not 
to  be  had  without  asking  for  in  open  court: 

couiU.  Tlie  rase  1  allude  to,  it  that  nf  «n  action  for  ■  mali- 
vioiii  prosecution,  "  where  it  f^cms/'  sRyu  Pliillipm,  "to  have 
beeu  luidenlood,  timl  llie  evidence  which  tW  dcfrndnnt  him- 
telf  gave  on  the  trial  o(  the  indictment,  may,  under  certain 
circunutfinces,  be  received  in  his  favour  on  die  Iriul  of  the 
MIWH."     Phillipps,  i.  66. 

Observe  tliat  in  this,  ai  in  so  many  nthcr  case*,  evidence 
which  mipiht  without  any  trouble  he  obtained  in  n  good  shape, 
it  carefully  put  iulo  a  bud  one.  Whnt  the  dcfrndint  said  on 
the  fimt  occiuiion,  mny  be  received  in  hix  favour  on  the  second ; 
(boogh  bv  what  rviiience,  except  henrsuv  evidence,  he  can 
be  prOTcd  to  have  said  it  (unless  the  juugt-'s  iiulcs  hnnpco 
to  hm-c  lirrn  pn:«(TVcd)  i»  not  clear:  while  the  defend- 
ant himtcll'.  who  i»  there  in  court,  ready  to  be  cxHrninrd, 
and  without  the  slightest  inconvenience  in  the  shape  of  delay, 
vnalion,  or  rxpeniic,  stands  perempturity  debarred  from  open- 
iit£  hit  moulb. 

Whtther  be  in  allowed  in  this  case  to  give  evidence  for 
him»clf,  or  no, — ccrlsin  however  it  is,ih3t  in  thin  one  cam  his 
wife  ii  allowed  to  give  eridence  for  him,  which,  in  the  (pinion 
of  Phillipps,  ceemii  to  be  the  (unie  thing.  The  renson  given 
hj  Lon)  Holt  for  admilling  in  evidence  the  oiiih  of  the  de- 
fcndant'i  wife,  to  prove  the  felony  committed,  in  lui  follows  : 
"  For  otherwific,  one  thnt  iJiould  bu  loblwd  would  be  under 
an  intolerable  minchief:  if  he  prosecuted  for  such  robbery. 
and  ili«  party  should  be  acouitted,  llie  proMcutor  would  be 
liable  to  un  action  for  a  maheious  prosecution,  witbmil  the 
possibility  of  making:  <■  g<^ud  defence,  thoufEh  the  cause  of 
proaeculion  were  ever  so  pregnant."  Tlie  reason  is  a  good 
one :  but  admit  its  i^dnew,  and  what  becomes  of  the  exclu- 
sionaiy  rule  ?  — Editor. 

*  fs  this  a  tvpiUr  cau»o  ?  an  action  ?  or  is  it  not  rather  a 
ton.  of  motion  cause?  By  lawyers  it  is  confounded  with 
actHM».  Bill  in  the  Irnck  of  |>rocedure,  its  march  is  that  of  a 
motioii  caikse. 
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and  it  is  by  affidavit  evidence,  that,  on  this  att 
on  all  other  occasious,  the  application  it:  sup- 
ported  and  opposed.  In  the  case  ot"  the  attacn- 
meot,  the  writ  is  directed  to  the  shcrilf,  and 
commands  him  to  seize  the  body  of  the  de- 
fendant, and  do  with  it,  he  kuows  how :  in  the 
case  of  the  mandamus,  it  is  addressed  to  the 
party,  the  defendant. 

But  the  curious  circumstance,  and  that  which 
brings  it  under  the  present  head,  is  this.-  When 
once  the  writ  is  issued,  not  only  the  testimony 
of  the  defendant  is  admitted,  but  no  other  en< 
dence  is  admitted  :  when  admitted,  it  ia  ad- 
mitted not  only  without  the  check  of  counter- 
interrogation,  but  without  so  much  as  the  sanc- 
tion of  an  oath:  and  in  this  shape,  still  less 
trustworthy  than  even  that  of  affidavit  evidence, 
it  18  not  only  admitted,  but  made  conclusive.* 

*  la  one  case,  one  tort  ti(  com, — vit.  that  wbere  thre 
object  of  Uic  mandamuB  is  lo  procure  the  lilling  up  of  a 
vacant  office  in  »  "  Iwtoiigh  or  coqwraiion,"  or  the  due  filling 
of  it  up,  where  unduly  filled, — provision  hns  been  made  by  s 
tUttute  of  Queen  done  (9  Anne-,  r.  20),  for  putting  this  ion 
of  ptDCGdure  upon  a  footing  nnalogous  to  thai  of  an  ordioarr 
acuon.  But  in  all  the  other  wrta  of  cok-s,  ihe  remedy  tt- 
mains  (till  in  ihe  state  in  which  thai  sl.nlnle  founil  it. 

In  oiw  case, — one  iudividual  eai*,— the  relura  reCMTed 
■oiuehow  or  other  (it  docs  not  appear  liow),  tbc  Moctiao  of 
an  oath;  but  ihii  caou  was  out  of  llu!  cummun  courM  :  a 
special  order  wot  made  for  tlie  purpose.  (3  Car.  I.,  B.  R. 
Aono  1630.  Palmer,  45.5.)  Lawyers,  like  other  men,  an 
■abject  to  (its  of  fornetfulnesa :  in  tlioM  fits,  that  Um  of 
iustice  which,  having  been  planted  by  nature  io  every  huiaan 
KKOiu,  can  never  be  completely  eradicated  in  any,  not  even 
in  that  of  a  lechnicul  bwyer,  breulu  out  into  invgularilics. 
But, — bowvoevcr  it  may  be  with  this  or  that  iadiTidual,  oa 
this  ot  that  particular  occasion, — profeidion!t,  taken  in  Uie 
aggrc|^tt, aicevertteady  to  the protetuioaal  iuteiett :  to  thai. 
afltT  the  general  rule,  whicli  owed  its  birtfa  to  ihc  gencnl 
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III.  Civil  ca«es,  in  equity  law. 

In  equity  proCL'diirt-,  the  case  of  a  defontlant 
proftering  his  own  testimony  witlirmt  lis  Iiaviug 
been  called  for  on  the  part  of  the  plaintilf,  can 
never  happen  :  a  suit  in  eqnity  never  com- 
mencing in  any  otlier  way  than  by  an  instru- 
ment called  a  bill,  in  which  the  pluintilt'  calls 
for  the  defendant's  testimony. 

After  «o  much  as  has  been  said,  it  surely  can-*' 
not  require  in  this  place  any  fresh  an{iimeat  to 
prove,  that  no  real  service  can  be  done  lo  the 
interests  of  tnith  and  justice,  by  taking,  or 
atlciDpting  to  take,  each  man's  testimony  by 
baK'es ;  cutting  out  of  it  whatever  part  of  the 
facts  happen  to  operate  to  his  advantage,  re- 
taining  such  only  as  are  supposed,  on  Uie  other 


I" 

HlMCMit  of  tb«  morcssjon,  has  beeii  broken  tlirough  hy  tbo 

^^BOdtentarf  nua  c-uual  prevutence  o(  (uditiduttl  Tinuv,  or 

^HntCTBt  or  caprice,  \i\e  pretlumiuuiit  force  hqoq  bring*  bock 

^"the  coiir«  of  practice  imo  iu  iiaturul  chaiiiii-I.     Here,  on  a 

parliruluT  o«««ioi>,  we  mm  ibe  nit^niiaciiy-liccime  {uiic  of  the 

~DO>t  officieDt  ifutnuneBU  of  lite  tecbnioal  mtcnt)  unwarily 

Dlted:  OD  anolber  occaaion,  we  sball  see  uie  t«giiltir  pmc- 

i, — bjf  nkicli  Judges   forbid   the  pteaeiitini;  K^sliiuuny  (o 

m,  wncii  for  ilieir  own  tiw,  in  any  ollifr  ihaii  one  or  other 

'  |wo  bwl  ilia|i(><.  nj/irlntil  evtileiice  (i,  «.   uniDierro^ictl 

idenoe),  or  etjailii  dvpoution  evidence  (i.  e.  secretly  ond 

■deouaiely  in Uirotpi led  evidence), — hastily  broken  through, 

laod  toe  d<|)oncnt  convened  before  them  and  exuminod  by 

ItbcDi  riiul  tooc.  juni  a<  if,  on  ihnt  partrcular  occaiion,  a  fmicy 

'took  them  for  coming  at  the  iculh.     Hut  the^e  iiire  tiutanc**, 

nmnenui  enough  to  pmvc  tlie  piowcf  of  doing  right,  serve,  by 

^  tbeir  rwity,  to  shew  tjic  wnnt  of  incliaation  to  euipJoy  it. 

^■^  In  die  caao  in  <iuc<tioii,  fortunately  for  jiulicc,  uofortunalelj, 

^wRrlawYMY,  th«  oath  wb«  ctfccHiul.     Not  staunch  eoou»h  to 

expOMkiniscIf  lo  th<>  pain*  of  perjury,  the  mo/J^/Uf  defend - 

^vMOt,  the  mayor  to  whom  the  mandamut  wv  difcctrd,  restored 

^Hbe  plaifltm  to  Ihn  ofBc«  from  which  hr  had  been  ranwved : 

^*tbQ  bnKfit  of  Ihc  action  on  the  cate*  iot  folx  rcttiro,  was  thus 

lost  to  the  m«n  of  Inw. 
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side,  to  operate  to  bis  disadvantage.  But,  for 
the  purpose  of  illiistration,  the  consequences  of 
the  attempt  as  conducted,  may  not  be  unde- 
serving 01  notice.  Though  neither  party  is 
permitted,  at  his  own  instance,  tu  bring  to  light, 
among  the  facts  that  have  come  to  his  know- 
ledge,  such  as  appear  to  him  to  operate  ia  his 
own  favour;  each  party  has,  in  a  grcaler  or  less 
degree,  the  opportunity  of  bringing  to  view 
those  same  facts,  in  the  event,  and  through  the 
means,  of  the  interrogation  which  may  be  ad- 
ministered to  him  by  the  other.  But  on  what 
dependu  the  defendant's  chance  of  bring^ing  to 
light  the  whole  or  any  part  of  such  of  the  facts 
that  come  to  his  knowledge,  as  appear  to  him 
to  operate  in  his  own  favour?  Not  upon  the 
merits  uf  his  cause ;  not  upon  the  truth  or  im- 
jwrtance  of  these  same  facts ;  but,  in  the  first 
place,  and  in  some  degree,  upon  the  dexterity 
of  his  professional  assistant  in  coupling  the 
facts  of  the  one  description  with  those  of  the 
other;  in  the  next  place,  absolutely  and  con- 
clusively upon  the  pleasure,  upon  the  acci- 
dental circumstances  and  exigencies  of  the 
situation,  of  his  adversary  the  plaintiff,  coupled 
with  the  sagacity  and  judgment  dispiayea  by 
the  professional  assistants  on  that  side,  in  their 
endeavours  to  turn  to  the  advantage  of  their 
client  the  views  of  the  law.  Of  the  facts 
brought  to  view  by  the  defendant,  let  those 
which  operate  in  his  favour  be  ever  so  true  and 
ever  so  im|wrtant,  not  one  of  them  will  the 
judge  ever  hear  of,  if  such  of  the  facts  as 
operate  to  his  prejudice  arc  testiticd  by  such 
other  evidence  as,  in  the  judgment  of  the  ad- 
visers of  the  plaintiff,  are  sufficiently  conclu- 
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sive  :  so  that,  as  to  all  facts  derivable  from  that 
source,  the  chance  which  they  have  of  operatiii|f 
with  Kucli  weight  as  is  their  due  upon  the  mind 
of  the  judge,  depends  not  either  upon  their  truth 
or  tlieir  importance;  but  upon  the  will  and  plea- 
sure of  a  party,  who,  the  juster  the  claim  is  to 
admission,  is  so  much  the  more  strongly  en- 
gaged by  interest  to  refuse  it. 

Sect.  II.  —  Defendant's  testimony,  in  what  cases 
compellable  at  the  instanec  of  the  plaintiff.  In- 
consistencies of  English  law  in  this  respect. 

Tiir,  testimony  of  the  defendant,  is  it  com- 
pelled at  the  instance  of  the  plaintiff?" 

I.  Case,  criminal:  procedure,  at  common 
law. 

1  ftnd  2.  Case,  criminal :  procedure,  by  in- 
dictment or  information  :  inquiry,  the  principal 
one,  tlie  trial. 

On  this  occasion,  no  compulsion,  direct  or 
indirect :  not  so  much  as  ii  question  permitted 
to  be  asked.  The  defendant,  as  already  stated. 
Bays  what  he  pleases  in  his  own  behalf;  tells 
consequently  (as  often  as,  being  fjnilty,  he  savs 
any  thing  in  the  way  of  testimony,)  a  false  and 
imperfect  story :  not  a  question  is  to  be  put 
that  can  tend  to  the  correction  or  completion 
of  it. 

Our  business  here  is  with  the  fact:  the  actual 
state  of  the  law.  With  reference  to  the  ends 
of  justice,  what  the  consequence  is.  has  been 
already  brought  to  view :  to  the  guilty,  notliing 


*  ThOM  criminal  coms  included,  in  which  tli«  judge  uoilct 
to  his  QWD  office  Ibu  of  plsiniiff,  1. 1.  proveeuuv 
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but  impunity  and  triumph ;  to  the  inooccnt,' 
Qotbing  but  dan^r  and  iiicoDvenience. 

It  is  not  that  no  testimony  is  to  be  receired 
from  this  same  source;  on  the  contrary*,  any 
testimony  is  received,  that  either  has  come  from 
it,  or  (though  untruly)  has  been  said  to  come 
from  it.  Any  testimony,  ko  the  purport  or  pre- 
tended purport  of  it  be  but  delivered  through 
the  medium  of  auother  jiair  of  lips — delivered 
hi  the  shape  of  hearsay  evidence, — is  received : 
unsworn,  uninterro;*ated :  if  inaccurate,  uncor- 
rected; if  imperfect,  uncompleted. 

Here,  then,  comes  the  often -presented  ques- 
tion, followed  by  tiic  as  onen-relumcd  answer. 
The  testimony  of  the  defendant,  at  a  criminal 
trial,  is  it  compellable?  No,  and  yes:  no.  in 
the  most  trustworthy  shape ;  yes,  in  an  eare- 
giously  untrustworthy  one.  Blessed  tender- 
ness! Encouragement  to  the  guilty,  injnn,'  to 
the  innocent,  rc&olving  itself  into  a  predilection 
for  bad  evidence. 

3.  Inquiries  of  all  sorts  (sole,  principal,  sup- 
plemental, preliminary,  hi  crimmaii,  in  dviH, 
on  the  principal  point,  on  incidental  points) 
performed  by  the  receipt  iif  affidavit  evidence. 

In  regard  to  admissibility,  at  the  will  of  the 
defendant,  and  consequently  in  his  favour,  how 
Uie  matter  stands  has  been  seen  already.  But. — 
when  coupled  with  tlie  coii-sequenees  that  have 
been  made  to  follow  upon  silence, — admission, 
permission,  is  compulsion.  Every  assertion 
contained  in  the  afhdavit  of  the  plaintiH',  or  of 
any  extraneous  witness  testifying  in  this  way 
in  his  behalf, — every  such  a.sscrliou,  so  it  be 
not  irrelevant,  is  in  effect  a  question,  though  a 
leading,  a  suggestive  one.     Deny  the  fact,  or- 
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you  will  be  considered  as  afBrniiog  it,  as  con- 
fessing it. 

Hut  tbe  mass  of  assertions  contained  in  tUe 
plaintHTd  athdavit,  thtnigh  a  sort  of  f-iicceda- 
neuin  to  a  string  of  interrogatories,  is  a  con- 
stantly imperfect  and  inade<]uate  one :  the 
ID (er rogatories,  if  such  they  may  be  termed, 
delivered  utio  Jlatu,  not  arising  out  of  the 
answers :  the  silent  virtual  confession  returned 
to  Komc  of  the  questions,  smothered  by  the 
responses  (satisfactory  or  evasive,  distinct  or 
"  idistinct)  given  to  others. 

To  display  in  detail  the  impcifcctions  in- 
rent  in  the  nature  of  affidavit  evidence, 
longs  not  to  this  place :  it  has  been  done 
a  former  Book.* 

Thus  much  may  suffice  to  warrant  ibe  intro- 
Euction  of  the  already-prci^entcd  question,' fol- 
owcd  by  the  ambiguous  answer  which  there  is 
uicb  fre(|uei)t  ixxasiiui  to  subjoin  to  it. 

On  tbe  inquiries  (criminal  and  civil),  in  which 
he  evidence  is  cast  into  (he  shajic  of  uHidiivit 
vidence.  is  the  testimony  of  the  defendant 
tompellable  ?  Yes,  and  no  :  not  compelled  in 
uiv  good  shape ;  compelled  in  this  egregiously 
Hid  one.  Tenderness  or  no  tenderness,  at  any 
ite  a  predilection  for,  a  preference  (and  that 
m  exclusive  one)  to,  bad  evidence. 

4.  Procedure,  by  indictment;  inquiry,  the 
»reliminary  one,  the  examination  before  a  jus* 
ice  of  the  peace,  as  above. 

On  this  occasion,  too,  the  defendant,  in  re- 
ipect  of  the  delivery  of  his  testimony,  lies 
lodcr  a  sort  of  compulsion :    and  that  more 

^  Book  III.,  ExTXACTtON.  Gh.  13.  UninfrmyattdTntiMony. 
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efficient  than  we  have  seen  it  in  the  case  of 
ready- written  testimony.    To  produce  the  com- 

Eulsiou,  uo  extraneous  force  is  indeed  employed; 
ut  the  other  sort  of  compulsion  just  described, 
compulsion  ah  hitrii,  in  this  as  in  those  other 
cases.  On  this  occasion,  it  will  Kcldom  happen 
that  the  testimony  of  the  defendant  is  called 
for,  that  he  is  put  to  the  bar  to  be  examined, 
till  some  other  evidence,  some  extraneous  testi- 
mony bearing  against  him,  has  been  previously 
delivered.  The  question  here  is,  whether  he 
shall  be  prosecuted  and  committed,  or  libe- 
rated ?  trom  silence,  as  well  as  from  evasive 
responsion,  or  false  responsion.  proved  to  be  so 
by  contradiction  ab  ej-tr^,  or  self-contradiction, 
the  magistrate  will  draw  his  inference.  To 
whatever  evidence  (direct  or  circumstantial) 
may  have  been  brought  out  from  other  lips, 
the  circumstantial  evidence  consisting  of  this 
silence,  will  constitute  an  addition  of  no  im* 
persuasive  kind. 

In  a  word,  the  mode  of  collecting  the  testi- 
mony diflers  in  this  case  from  the  best  nnxlu,  by 
nothing  but  the  want  of  the  presence  of  the 
adverse  party,  with  the  faculty  of  pushing  the 
inquiry  to  ttiu  utmost,  as  on  the  trial  in  civil 
cases :  and  to  say  the  /ksI  mode,  is  as  much  as 
to  say  the  most  compulsive. 

Perhaps  the  subordinate  and  unlearned  judge 
ad  hoc,  imitating  the  tenderness  of  his  learned 
superiors,  will  aid  and  abet  the  defendant  with 
a  piece  of  advice,  which,  on  any  other  supposi- 
tion than  that  uf  his  being  guilty,  will  be  of  no 
use  to  him.  "  Here  is  the  question;  but  unless 
you  have  some  falsehood  ready,  which  you 
think  may  help  to  screen  you,  do  hot  answer  it." 
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Happily,  the  obli^tion  attached  to  the  situa- 
tion cannot  be  altogether  de>itroyc<l  by  this 
pious  endeavour  to  destroy  it.  If  the  advice 
IS  taken,  and  silence  preserved,  the  judge,  with 
all  his  high-born  Icamiug.  caii  scarcely  keep 
himself  from  drawing  that  inference  which 
common  sense,  iinpoisoncd  by  learning,  cannot 
avoid  drawing  from  such  data.  Though  the 
answer  should  be  a  confession,  he  cannot  con- 
vict; and  though,  instead  of  an  answer,  the 
silence  be  bespeaks  be  presented  to  him,  he 
can  scarcely  avoid  committing,  and  taking 
order  for  prosecution ;  and  if,  instead  of  si- 
lence, confeshion  bad  come,  be  could  have  done 
no  more. 

II.  Civil  cases  at  common  law. 

1.  Procedure  by  action:  preliminary  sham 
inquiry,  the  pleadings.  Here,  as  in  the  case 
of  procedure  by  affidavit  evidence,  the  compul- 
sion, ihough  indirect,  is  still  compulsion,  and 
the  admission,  as  it  were,  merged  in  it.  The 
principle  of  compulsion  is  not  deduced  ab  exlrd, 
but  innate  as  it  were,  ari.sing  out  of  the  cause, 
and  proportioned  in  force  to  the  value  at  stake 
upon  the  cause.  A  mass  of  jargrm,  in  the  ac- 
customed form,  lias  been  poured  forth  by  your 
adveriary's  lawyers  :  employ  your's  to  reply  to 
it  by  a  correspondent  mass,  or  you  lose  your 
canse. 
I  Had  the  object  of  the  framers  of  this  system 
been  the  attainment  of  the  truth, — as  in  felonies 
it  was  the  object  of  the  legislature,  in  ordaining 
the  preliminary  examinations, — they  would  here 
have  taken  the  same  course :  but  (as  any  body 
may  sec  that  chooses  it)  their  real  and  sole 
object  was,  to  produce,  for  the  sake  of  the  profit 
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cxtractible  out  of  the  expense,  that  system  of 
delay,  vexation,  and  expense,  which  has  been 
produced  accordingly. 

Compulsion  (indirect  as  it  is)  there  is  no 
want  of.  CompuUion  ;  but  to  do  what  ?  Not 
to  deUvcT  any  thing  that  can  serve  for  evidence ; 
not  to  syteak  a  syllable  of  truth,  or  of  any  thing 
that  can  serve  to  bring  out  the  truth ;  but  to 
pay  lawyers  for  writing  lies  and  noniiense. 

2.  Principal  inquiry,  sole  real  inquiry,  the 
trial.  Here  no  conipuliiion,  any  more  than  in  a 
trial  on  an  indictoieot  or  information.  No  cotn- 
puJiUon  ;  and  (saving  whatever  diticrence  tlicre 
may  be  in  respect  of  the  value  and  importance 
of  the  matter  at  stake),  the  consequences,  the 
mischievous  consequences,  the  ambiguities,  the 
inconsistencies,  the  same  here  as  there. 

III.  Civil  cases:  equity  law. 

In  all  those  civil  cases  to  which  the  juris- 
diction of  a  court  of  equity  extends,  by  one 
means  or  otiier  the  testimony  of  a  defendant  Li 
compelled  without  reserve  or  diujipiise. 

The  queslion  having  been  propounded,  si- 
lence, silence  as  to  the  whole  together,  in  taken 
for  c(«ifi;ssioD ;  an  inference  thai  would  not  be 
unreasonable,  if  the  defendant  were  on  the  spot 
to  answer  for  himself, — or  if,  instead  of  one  man 
out  of  twenty,  every  man  were  rich  enough  to 
be  able  to  speak  in  the  only  way  in  which  a 
hearing  is  to  be  obtained. 

But,  where  apptwonce  is  in  question,  com- 
mand dors  not  include  nermi.ssion,  either  in 
law  or  equity.  In  both  places,  men  know  their 
own  business  better  than  to  suffer  a  cause  to 
be  begun  in  a  mode  which,  in  nine  cases  out  of 
ten,  brings  it  (as  where  conscience  presides  it  is 
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actually  brought,  brought  in  the  self-same  hour) 

I  to  an  untimely  and  unprofitable  end. 
Propose,  llicii,   tliu  constant  iiuetition  : — no 
other  than  the  constant  answer  can  be  returned 
toil. 
Id  equity  law,  the  testimony  of  the  defendant, 
!£  it  compellable?    Ves,  and  no.    No,  in  the 
best,    most    natural,    most    efficacious,    mo«t 
urompt,  least  vexatious,  least  expensive  mode. 
B  Ves,    in    an   inferior,    makeshift,    accidentally 
'  (though     but    occasionally)    necessary    mode; 
drawn  aside  from  tlie  ends  of  justice  by  fac- 
titious delay,  vexation,  and  expense. 

Such,  then,  arc  the  shifts  to  which  a  man  in 
reduced,  when  straining  to  find  a  legitimate 
reason,  or  so  much  as  the  shadow  of  one,  for 
any  ]>art  of  the  mountain  of  abuse  of  which  the 
technical    system   of  procedure   is  composed. 

■  Vexation,  tear  of  producing  unnecessary  vexa- 
tion, is  that  the  reason  why  the  testimony  of  a 
party  is  not  compelled,  in  the  same  mode  in 
which  it  would  be  compelled  were  he  an  ex- 
traneous witness  ?  To  save  the  vexation  of  an 
hour,  mouths  or  years  filled  with  more  corrod- 
ing vexation,  aggravated  by  a  load  of  expense 
which  to  nineteen  j»ersons  out  of  twenty  is  al- 
together insupportable?  Here,  as  elsewhere, 
thus  it  is  with  those  tender  mercies,  in  the 
vaunting  of  which,  neither  the  tongue  nor  the 
pen  of  the  lawyer  ever  tires:  begun  in  selfish- 
ness, continued  in  hypoctisy,  it  is  in  cruelty 
that  they  end. 
k  After  having  been  examined. in  his  own  sta- 
tioD  in  this  mode,  the  defendant  is  liable  to  be 
examined,  with  or  against  his  consent,  in  the 
station  of  a  witness,  in  a  quite  diflerent,  and  (as 
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far  as  concerns  the  extraction  of  the  truth  in 
plenitude  ami  purity)  much  inferior  mode.  But 
this  case  will  come  more  fully  and  advanta- 
geously into  view,  when  we  come  to  speak  of 
the  case  which  presents  divers  persons  on  the 
defendant's  side. 

IV.  Case  civil:  procedure  by  common  law 
and  equity  together. 

In  speaking  of  the  plaintiff's  Bide  of  the 
cause,  we  bad  occasion  just  to  note  the  fact, 
that  in  some  cases,  by  the  asi^istance  of  a  court 
of  equity,  either  party  may  obtain  the  testi- 
mony of  the  other,  to  be  tmploycd  on  the  occa- 
sion of  the  irial.  at  common  law.  Either  party, 
cuiisequeutly  the  defeuilant :  — but  the  plaintiff 
(i.  e.  he  who  means  to  become  such)  in  the 
court  of  common  law,  is  the  party  with  whom 
the  application  to  llie  court  of  ctjuity,  for  that 
purpose,  will  most  naturally  and  frequently  ori- 
ginate. 

In  this  most  natural  of  the  two  caees,  the 
person  who  proposes  to  himself  to  become 
plaintiff  by  action  at  common  law,  begins  with 
occupying  the  same  station  in  a  court  of  equity. 
A  bill  having  this  for  its  object,  is  distinguished 
by  a  particular  name:  a  bill  of  discovery. 

Had  the  bosom  from  which  it  was  to  be 
drawn  been  that  of  an  extraneous  witness,  the 
self-same  testimony  would  have  been  com- 
pelled by  an  instrument  called  a  subpa-tia.  and 
deliverccl,  in  the  best  shape  possible,  that  of 
viva  voce,  subject  lo  counier-interrf^tion  and 
counter-evidence  on  the  spot, — delivered  in  the 
compass,  perhaps,  of  a  couple  of  minutes.  Hy 
the  assistance  of  a  court  of  equity,  it  is  ob- 
tained,  in  an  inferior  shape,  without  the  security 
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afforded  for  correctness  aiid  completeness  by  the 
scrutiny  of  vivd  vwe  counter- interrogation ;  ob- 
tained at  the  end  of  as  many  years,  jierhaps, 
a«  it  would  have  occupied  minutes  if  delivered 
in  the  moat  trustworthy  shape.  I  speak  of  mi- 
nutes :  for  even  though  the  article  of  testimony 
thus  required  be  ever  so  simple,  (authentication 
of  a  deed,  for  example,  or  communication  of 
the  contcitLs,)  a  tiuHiility  of  time  more  than 
sufficient  for  the  circumnavigation  of  the  globe, 
may  be  to  be  consumed  in  seekinif  for  it. 

As  lo  the  rational,  the  Justifying  cauRe,  the 
ground,  in  point  ofjustice  and  utility,  on  which, 
to  the  extent  of  this  class  of  cases,  the  direct 
exclusion,  coupled  with  the  indirect  and  cir- 
cuitous admission,  rests;  what  it  is  not,  am] 
what  it  is,  are  points  ctpially  out  of  the  reach 
of  dispute,  it  IS  not  the  fear  of  deception;  for 
the  same  testimony  which  is  excluded  in  the 
more  trustworthy,  is  admitted  in  the  less  trust- 
worthy, shape.  Still  less  is  it  the  fear  of  pro- 
ducing vexation,  i.e.  vexation  beyond  necessity, 
and  in  excess.  What  fear  then  is  it?  It  is  the 
fear  of  not  producing  vexation  enough :  viz. 
that  vexation  of  which  there  never  can  be 
enough,  the  vexation  with  which  delay  and 
ex[>ense,  and  the  profit  (official  and  profes- 
sional) extractible  out  of  that  expense,  keeps 

ce. 

By  a  recent  decision,  if  the  mischief  is  in  one 
part  limited  and  kept  from  spreading,  its  incon- 
sistency is  incieased. 

In  the  station  of  an  extraneous  witness,  in  a 
dispute  with  which  he  has  no  concern,  a  man 
may.  in  the  direct  mo<le  (under  the  subpcena 
witttout  a  bill)  be  compelled  to  deliver  his  tes- 
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timony,  how  heavy  soever  the  burthen  to  whictkj 
he  thereby  subjects  himself;  so  it  be  that  inj 
speaking  of  it,  the  word  criminal  be  not  em- 
ployed. A  forfeiture  to  the  amount  of  the  whole 
of  his  estate  may  thus  lie  imposed  upon  hira, 
80  it  be  that  the  forfeiture  be  not  called  Ajbr- 
feiturc. 

If,  for  the  extraction  of  testimony  from  un- 
willing bosoms,  a  bill  be  su  much  better  an 
instrument  than  a  subpana,  why  not  extend  the 
application  of  it  to  extraneous  witnesses?     Unr. 
fortunately,   the  times  admit  not  of  any  such' 
improvement ;  it  is  now  too  late.     In  law,  no 
abuse  too  flagrant  to  be  cherished ;  but  even  in 
law,  no  new  ones  must  now  be  made.* 
■  V.  Examination  of  bail. 

By  the  two  words  opposing  bail,  a  sort  of  exa- 
mination is  denoted,  which,  anomalous  as  it  is, 
has,  and  under  the  present  head,  a  claim  to 
notice.  Two  persons,  whose  relation  to  ilio 
cause  is  designated  by  that  appellation. — a  sort' 
of  parties  added  to  the  cause, — present  them- 
selves in  court,  and  are  subjected  to  an  exami- 
natiou  analogous  to  that  which  is  called  crms-\ 


*  I  have  apolcen  of  the  case  wliere,  in  connexion  wiih  I 
oral  leatinionv,  wriUeu  e-ridence  is  required;  required  at  ilie 
haiidi  of  a  person  prompted  by  interest  to  suppreM  or  with* 
hold  it.  But  to  tins  purpose,  neither  cvmiaoQ  law  nor  equity^ , 
DOr  both  toother,  are  udequule :  if  ti  cuart  who  has  mo 
and  resoluUon  to  stand  out,  when  proceeded  agabst  in  th«| 
reznbur  coune  of  civil  procetiuie,  ever  produce*  a  (l«cd,  or  i  ' 
thing  elMt  thai  he  would  wish  not  to  produce,  tt  ii 
ktlomcy't  fault.  Powera  such  as  unlearned  mugntiate>  ca 
ciw  «vciy  day  in  caws  of  felony,  wilh  so  much  proniptitud  _ 
and  lucccM, — power*  fur  tracing  effects  from  hand  to  hand, 
—•re  altt^llier  unknown  to  lr.ime<I  onet.  Sucb  pTOmptttntte 
aecoidi  not  with  the  ends  ol' judicature. 
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examination  in  tlic  case  of  an  extraneous  witness. 
A  Hpccies  of  examination  this,  which  may  he 
seen  goiiijf  forward  any  day^  in  any  of  the  sn- 
perior  courts  of  Westminsier  Hall,  the  Court  of 
CItancery  excepted. 

An  action  is  nrouj^ht ;  and  (Kuch  h  the  CKta- 
bliBhed  ortlcr  of  thiugs)  the  defendant  having, 
with  or  without  necessity  or  use,  been  appro* 
hended  as  a  malefactor  might  be,  —  insteiid  of 
being  bnxight  before  a  Judge,  for  exaniinalion 
in  the  first  instance,  as  a  ielon  is,  to  be  com- 
mitted, or  m)t  committed,  accordintf  as  the 
necessity  for  that  species  of  vexation  has  or  has 
not  existence, —  is  committed  to  prison  in  the 
first  instance, — to  a  prison,  with  or  without  ne- 
cessity, or  (as  a  matter  of  favour)  to  a  spunging- 
house:' — that  the  money  which  might  have  gone 
lo  his  creditors,  may  be  shared  amonj;  the  law- 
yers, who  have  given  themselves  a  better  title 
io  it.  To  liberate  him  from  this  vexation,  two 
friends  of  his  come  forward,  and  engage  theni- 
itelves.  in  the  event  of  the  defendants  losing  his 
cause,  to  do  one  of  two  things :  lo  pay  the 
money  that  he  chould  have  paid,  or  to  give 
back  his  body  to  the  harpies  of  the  law.  Out 
of  court  exists,  havinj^  existwi  time  out  of  mind, 
a  sort  of  oflicer  called  the  sheriff,  a  common 
mbordinate  to  all  the  four  courts,  something 
between  a  constable  and  a  judge ;  to  punKuscs 
of  vexation,  a  judge ;  to  purposes  of  relief,  any 
thing  but  a  judge.  As  to  the  use  of  him  in  the 
prexent  state  of  tilings,  (I  mean  to  the  purmses 
of  justice,  —  for  to  the  purposes  of  established 
judicature  he  is  of  admirable  use);  conceive 
this  (icr&unage,  with  his  subordinates,  inter- 
posed, in  a  cause  before  a  court  of  conscience. 
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between  the  court  and  their  beadle;  in  a  cause 
before  a  justice  of  the  peace,  between  the  ma- 
gistrate and  his  constable.  This  interposition 
supposed,  conceive  tlie  improvement  it  would 
make  in  those  instances,  and  you  will  have  a 
tolerably  distinct  view  of  the  necessity  and  use 
it  is  of,  m  the  several  instances  in  which  it  con- 
tinueii  to  have  place. 

The  bail  are  now  in  court :  for  at  that  august 
seat  of  judicature  the  presence  of  those  inci- 
dental parties,  at  that  early  stage  of  the  cause, 
is  as  necessary  as,  at  every  other  stage  but  the 
last,  the  presence  of  the  principal  parties  is 
(for  BO  it  has  been  made)  impossible.*  The 
bail  are  in  court:  a  cause,  a  sort  of  incideotal 
cause,  is  to  be  tried,  viz.  whether,  to  the  purpose 
ofaffording  to  the  plaintitf  an  adequate  security 
for  tlic  performance  of  their  engagement  to  him, 
they  are  in  a  slate  of  solvency.  M  umppoted, 
the  fact  is  sufficiently  proved  by  their  own 
statement,  made  in  general  terms,  but  upon 
oath :  if  opposed,  the  opposition  is  made  by 
employing  an  advocate  to  counter-interrogate 
them  :  to  put  questions  to  them,  in  such  detail 
as  the  patience  of  the  court  admits  of,  concern- 
ing the  particulars  of  their  property. 

Without  any  such  scrutiny,  because  without 
any  power  of  administering  an  oath,  this  same 

■  Amongst  other  purposes,  II  serves  Uint  of  laving  the 
titwjcrt  in  bothslalionsthepuinuf  an  interview  with  the  pcitics 
whoRP  fate  they  are  disposiit^  of.  The  presence  ct  an  cxa>* 
perntad  creditor  in  not  more  intolerable  to  on  insolvent  debtor, 
thu  that  of  either  of  them,  but  more  especially  of  both  to- 
gether, is  to  learned  bcnc:hes.  In  the  ^ealer  number  of  in* 
■t&acea  it  would  render  a  regular  cause  us  prompt  and  anprO' 
ductivc,  though  the  value  in  dispute  were  abovp  40,000f ,  U 
now  in  a  court  of  conscience  where  it  is  under  AQt. 
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pair  of  ^arantees,  or  another  pair,  (for,  of  the 
chaos  of  complication  in  which  the  hiisiness  is 
involved,  this  diversification  forms  one  of  the 
ten  thousand  elements.)  the  same  pair  of 
sureties,  or  another  pair,  have  already  been 
received  by  the  sheriff  in  another  place:  so 
that  these  sureties,  whose  sufficiency  is  to  be- 
come matter  of  dispute,  these  same  suspected 
persons  have,  if  the  suspicion  be  well  grounded, 
bad  time  to  convey  themselves  out  of  the  reach 
of  justice. 

Ask  a  lawyer,  M-hether,  in  a  civil  case,  and  at 
common  law,  a  party  is  ever  examined, — ex- 
amined in  the  way  in  which  at  the  trial  a 
witness  is;  — Answer  —  no,  never.  Ask  him 
whether  such  a  thing,  if  done,  might  not  be  an 
improvement; — An.«wer  —  ncmitirm  oportet  esse 
tajtiaiUurati  kgibm.  Ask  him  whether  it  could  be 
done; — Answer — impossible,  without  throw- 
ing every  thing  into  confusion,  and  overturning 
tJie  very  foundation  of  Blackslone's  venerable 
castle,  the  sole  defence  of  English  liberties. 

Ask  him  whether  he  has  ever  heard  of  a  sort 
of  person  called  a  bail;  whether  a  bail  is  not, 
to  the  purpose  of  eventual  responsibility,  a 
parly :  and  Whether  be  never  heard  a  bail 
evamined,  —  examined  just  as  he  might  have 
been  had  the  court  at  the  time  had  a  jury  in 
it.  and  he  been  a  witness  on  that  .same  side ; 
— Ask  him,  once  more,  whether  he  hai  not 
heard  of  a  sort  of  a  thing  called  an  eMoppel ;  — 
and  whether  there  be  not  that  in  it  that  shall 
be  a  har  to  his  plea  of  the  impossibility  of  ex- 
amining a  party  at  common  law,  without  blow- 
ing up  the  old  castle ; — Either  you  will  find  him 
standing  mute,   like  a   prevaricating  witness. 
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Struck  by  u  flash  of  self-con  trad  icUon.  or  if  he 
says  any  thing;,  it  will  be  to  some  such  effect  as 
tliis: — A  bail,  party  or  not  party  in  cH'cct,  is 
not  a  party  io  name :  we  never  look  beyond 
namcM. 

Would  it  be  less  conducive  to  the  end*  of 
justice,  (o  examine  in  this  same  mode,  aod  for 
this  same  pur{>ose.  one  princjpat  party  at  the 
outM^t  uf  the  cause,  than  two  subsidiary, 
and  perhaps  unnecessarily  subsidiary  ones,  in 
the  course  of  it?  Would  not  the  solvency  of  the 
debtor  himself,  be  rather  belter  worth  knowing 
in  the  first  instance,  tlian  that  of  two  strangers  f 
Might  it  not  be  I>etler  lo  know  from  himself 
whether  he  be  solvent  or  no,  than  to  begin  with 
fending  him  to  a  jail  or  a  spunging-housc,  and 
perhaps  make  him  insolvent,  for  jear  of  his 
bein}?  so? — Answer. — May  be  so;  but  why  talk 
to  us  about  the  ends  of  justice  t  What  have 
we  to  do  with  them  ?  What  business  is  it  of 
ours  to  look  at  the  subject  in  any  such  point  of 
view  ?  What  should  lead  us  to  it  ?  Who  would 
pay  us  for  it  ?  Who  would  so  much  as  tJiank 
us  for  it? 

What  is  that  sort  of  information  which  is  got 
from  a  man,  under  the  name  of  bail,  at  common 
law,  in  the  course  of  a  few  minutes?  Exactly 
the  same  sort  of  information  which,  under  the 
name  of  a  defendant,  would  be  got  from  the 
same  man  in  equity,  with  less  security  for  cor- 
rectness and  plenitude,  at  the  end  of  as  many 
months :  if,  for  cxaniple,  he  were  an  executor 
or  administrator,  havmg  possession  of  a  mass 
of  properly,  out  of  wliicli  rhe  plaintiff,  a  legatee 
or  creditor,  called  for  his  share. 

In  tlie  examination  of  bail,  if  the  account 
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obtained  by  the  inquiry  be  sufficiently  de- 
tailed and  satisfactory  to  prove  a  mass  of 
property  adequate  to  the  sum  for  whieh  he 
binds  himself,  there  the  inquiry  Stops,  as  in 
tliis  case  it  is  6t  it  should.  In  the  case  of  the 
executor,  it  may  be  necessary  it  should  go 
further:  it  may  be  necessary  it  should  go  to 
the  utmost.  Extending  over  the  whole  mass, 
and  (to  shew  that  nothing  is  omitted)  exhibit- 
iog  a  separate  view  of  every  elementary  part  of 
which  that  aggregate  is  composed, — it  would 
be  inadecjuate  to  the  purpose,  if  a  statement 
framed  with  that  deliberation  of  which  written 
discourse  alone  is  susceptible,  did  not  accom- 
pany, or  rather  precede,  the  elucidations  ex- 
tracted by  vivd  voce  interrogation.  In  the  case 
of  the  executor, — to  the  viva  voce  response*,  a 
document  of  this  ])crmancut  nature  (in  equity 
practice  in  fact  a  succedaneum)  should  in  pro- 
priety be  a  supplement,  a  concomitant,  or  a 
preliminary.  In  the  case  of  the  bail,  it  would 
not  NO  constantly  be  necessary  to  justice.  But 
even  in  that  case,  instances  in  which  it  would 
be  ncces-sary.  present  themselves  in  every 
day's  practice.  Before  the  income  tax,  unless 
where  extracted  by  a  bill  in  equity,  an  occur- 
rence of  this  sort  was  without  example;  there- 
jbre  it  was  imjiossiblc.  Now  it  has  existed, 
and  existed  in  every  iiuune ;  therefore  it  is  not 
im[K)ssible.  Good  logic  in  a  court  of  common 
sense,  if  not  in  a  court  of  common  law. 

VI.  Case  criuiinal :  procedure  summary. 

The  guards  to  Blackstone's  castle  (the  castle 
of  lawyercraft')  arc  numerous  and  vijiilaiit.  But 
the  fortifications  they  have  to  defend  are  ex- 
tensive :  the  assailants,  though  scattered  and 
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undisciplined,  not  a  few.  Here  and  there,  in 
some  neglected  quarter,  reason  will  steal  in  and 
take  post :  one  precedent  lets  in  another. 

Jurisprudential  taw  is  law  made  by  lawyers, 
for  the  benefit  of  lawyers :  statute  law  is  law 
made  by  the  guardians  and  representatives  of 
the  people,  inr  the  benefit  of  the  people.  Pro- 
cedure called  regular,  is  the  work  of  jurispru- 
dential law  :  procedure  called  summary,  of 
statute  law.  Jurisprudential  law  is  the  mise- 
rable makeshift  of  inexperienced  ngcs  :  statute 
law,  the  regular  work  of  power  and  experience, 
operating  upon  the  raw  materials  shot  down 
here  and  there  by  jurisprudential  law.  As  the 
sun  rises,  fugs  disperse ;  as  statute  taw  ad- 
vances, jurisprudential  vanishes. 

The  legislator,  who,  in  the  reign  of  Philip 
aud  Mary,  introduced  the  preliniinaryexamina* 
lion  of  defendants,  in  cases  of  felonious  offences, 
by  single  justices  of  the  peace,  ventured  not  to 
intrust  those  magistrates  with  the  power  of  de- 
ciding upon  the  evidence  so  collected :  that 
power  was  reserved  for  a  jury.  Saving  here 
and  there  an  exception  too  intricate  and  absurd 
to  be  here  particulari/,cd,  a  felonious  offence 
was  in  those  days  a  capital  offence:  felony 
mcaniug  then  (what  unclcrg)'aMe  felony  means 
still)  an  inexplicable  cluster  of  jiiniishmmts, 
of  which  the  only  ctficient  and  comprehensible 
one  is  that  most  absurd,  and  to  English  minds 
most  favourite,  of  all  punishments,  into  which 
all  others  are  gradually  ripening,  death:  felony. 
the  punlshraent ;  aud  (by  a  figure  of  speech 
congenial  to  jurisprudential  rhetoric.)  the  name 
of  the  punishment  become  the  name  of  ao 
offence.    But  the  power  of  life  and  death  u-as 
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too  much  to  be  intrusted  to  a  singtc  magis- 
trate ;  and  as  to  the  applying,  to  any  offence 
that  had  ever  been  punished  willi  death,  any 
inferior  punishment,  it  was  a  sort  of  anticlimax 
not  at  ail  to  the  lustc  of  that  age,  nor  much,  as 
yet,  to  the  taste  of  any  age. 

Depredations,  of  which  this  and  that  par- 
ticular sort  of  article  were  the  subject,  having 
excited  the  patision  of  revenge  in  the  bosom  of 
the  owners  of  the  individual  articles ;  and  these 
individuals  happening  to  pt>ssess  the  requisite 
share  of  influence  with  the  legislative  body,- — a 
fresh  exertion  of  legislative  authority  came  (as 
usual)  to  be  made.    Though  the  rules  of  juris- 

firudcnlial  law  arc  all  of  them  ej-  post  facto 
aws.  having  all  the  bad  properties  of  that  sort 
of  law,  with  that  of  uncertainty  to  boot ;  the 
iotquityof  the  practice,  when  applied  to  statute 
law,  seldom  fails  to  be  recognized.  Feigning 
twtice  where  there  is  none,  lawyers,  who,  at  so 
easy  a  price  as  the  saying  the  thing  that  is 
not,  have  established  themselves  in  the  habit 
of  dealing  with  men  as  they  please,  punish  for 
what  is  past :  legislators,  acting  in  their  own 
character,  shrink  with  just  horror  from  such 
injustice.  Uut  though  the  individual  olleucc 
escapes  unpunished,  it  is  still  the  individual 
olfcnder  that  is  in  view,  liarely  do  the  optics 
of  the  legislator  earn'  biui  beyond  individual 
objects;  to  stretch  uirther,  were  it  possible, 
might  scarce  be  prudent :  it  would  be  abstrac- 
tion, speculation,  theory:  sounds  employed  by 
politicians  who  ha\'e  not  the  gift  of  thought,  for 
pointing  the  current  of  jealousy  against  those 
who  have:  means  employed  by  him  who  has 
power  without  understanding,  for  keeping  him 
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who  has  understanding  without 
jiiv'mfr  the  public  the  benefit  of  it. 
the  bircl  came  and  perched  :  in  hopes  of  catch- 
ing that  same  bird,  the  net,  a  spick  and  upan 
new  one  made  for  the  purpose,  is  spread  ex- 
actly in  the  same  place.  Such  is  the  1%'ic  of 
your  practical  statesmen. 

Finance  excepted  (an  important  branch  of 
legislation,  but  not  the  only  one),  the  care  of 
the  laws  is  not  the  charge,  nor  Uierefore  the 
care,  of  any  man.  Method,  consistency,  are 
never  thought  of:  what  does  not  escist,  cannot 
be  disturbed.  LaAvyers  love  confusion :  law- 
yers fatten  on  it :  non-lawyers,  born  and  bred 
with  the  yoke  of  tlic  lawyer  about  their  necks, 
if  haply  they  have  the  wish,  have  not  the  wit, 
to  remedy  it. 

A  quantity  of  lead  and  iron  had  been  stolen: 
passions  kindled,  resolution  taken  to  catch  the 
thief  if  puiisible.  Lead  and  iron  have  been 
stolen,  and  the  thieves  not  punished :  ergo,  the 
laws  against  stealing  lead  and  iron  are  insuffi- 
cient. The  laws  against  stealing  lead  and  iron 
arc  insufficient:  ergo,  fresh  ones  must  be  made. 
The  thieves  unpunished:  but  how  happened  it? 
Because  the  fact  could  not  be  proved  upon 
them :  and  how  happened  it  that  it  could  not 
be  proved  upon  them  ?  Because,  when  quo* 
tioned  about  it,  they  knew  better  than  to 
answer.  Was  it  there  the  shoe  pinched  ?  this 
shews  ns  how  to  frame  the  remedy.  When  a 
man  is  taken  up  for  stealing  lead  or  iron,  pro- 
vide that,  if  lie  won't  answer,  and  answer  to 
satisfaction,  it  shall  be  concluded  that  he  stole 
it,  and  he  shall  be  dealt  with  accordingly-  Ay. 
but  this  is  niakiug  him  criminate  himself:  that 
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agninst  the  rule  which  forbicts  the  putting  it 
tu  u  mail  to  accuse  hiniKcIf:  a  mode  uf  proce> 
liure  which  lawyers  abhor,  except  where  they 
liiid  their  accoimt  id  nractising  it.  and  which 
non-lawyers,  taking  the  iuteresled  clamour  of 
lawyers  for  the  voice  of  reason,  abhor  without 
Ifeason. 

True;  and  therefore  we  munt  not  think  of 
hanging,  or  so  much  as  transporting  upon  such 
Gvidcucc.  But  a  penalty  really  inflicted,  such 
a  penalty,  be  it  ever  so  trifling,  is  better  than  a 
|K;niilty,  be  it  ever  so  severe,  which  is  not 
inflicted :  a  substance,  be  it  ever  so  small,  has 
mure  stulf  in  it  than  the  largest  Hhnduw.  To 
make  sure,  say  forty  shillings  and  no  more. 
To  a  member  of  parliament,  forty  shillings  is 
as  nothing :  confine  the  penally  to  forty  shil* 
hugs,  what  the  evidence  is,  will  be  an  object 
Dot  worth  inquiring  about. 

So  much  for  the  penalty :  then  aa  to  the 
jurisdiction ;  for  that  too  must  be  changed. 
Before  a  jury?  No;  it  cannot  be:  before 
Ihem,  putting  questions  to  the  defendant  would 
never  do :  they  arc  not  used  to  it :  they  would 
not  come  in  to  it :  besides  tliat,  before  tlie 
matter  could  come  to  them,  the  thief  would  be 
prepared  and  over* prepared.  WitJi  this  de- 
scription tacked  to  tt,  the  offence,  if  it  come 
any  where,  must  come  before  a  juKtice.  Singly 
or  in  pairs,  when  acting  in  this  mode,  people 
(it  is  true)  are  not  used  to  see  justices  trying 
ibcl^,  and  trying  it  without  a  jury.  But  penal* 
ties  of  forty  shillings,  and  ten  time*  forty 
tUUings,  are  levied  in  this  manner  every  day: 
uerelbrc,  confine  the  penalty  to  forty  shillings : 
aay  nothing  about  theft,  nor  any  thing  about 


412 


BXCLOSION. 


ttooKlX. 


questions, interrogations,  or  examination;  mask 
the  ([ueslioiiing  by  words  which  imply  ques- 
tioning without  expressing  it ;  lawyers  will  not 
sec  what  you  are  about,  or  other  people  will 
not  mind  Oiem:  and  iIuib,  with  friends  and  for- 
tune on  your  side,  your  bill  will  pass. 

Thus  spake  the  bold,  and  fortune  favoured 
them.  Like  the  Lesbian  rule  of  old,  the  rule 
bent,  the  bar  opened,  and  let  in  protection  for 
the  two  favoured  metals. 

Forty  shillings'  worth  of  lead  or  iron  bein^ 
worth  forty  shillings,  how  much  less  is  the 
Worth  of  torty  shillings'  worth  of  any  other 
thing?  Such  is  the  question  which  common 
sense  might  have  put,  had  she  dared  to  raiw 
her  voice.  But  either  she  was  not  there,  or  she 
did  not  dare  :  had  she  spoken  thus  loud,  law- 
yers would  have  taken  the  alarm,  and  pro- 
tection, instead  of  being  extended  to  other 
things,  would  have  been  lost  to  the  favoured 
metals. 

The  direct  course  would  have  been  free  irora 
danger;  the  indirect,  the  evasive  course,  teems 
with  it.  I  speak  of  the  danger  which  threatens 
innocence. 

Pressed  by  ]>ursiiers.  were  a  thief  in  a  crowd 
to  slip  a  purse  into  your  pocket  without  your 
perceiving  it,  or  to  let  drop  a  quantity  of  lead 
or  iron  into  the  area  before  your  house,  while 
you  and  your  family  were  asleep;  were  any 
such  chance  to  happen  to  you,  (o  the  satisfac- 
tion of  what  ju.stico  could  you  shew  how  you 
came  by  it?  The  eye  that  reads  this,  sees. 
pr«»bal)ly,  no  such  danger  in  it."!  own  case : 
upuknce  and  character  afford  you  protections 
of  stronger  texture  than  are  to  l>e  found  in  the 
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tenor  of  this  law:  but,  turning  your  tbougbts 
for  the  moment,  if  your  mind  be  strong  enough, 
put  yourself  into  tlie  rags  or  the  cellar  that 
shelter  the  honest  shoe-black,  who  waitit  for 
custom  near  your  door. 

MctaEs,  "  lead,  iron,  copper,  brass,  bell- 
metal,  or  solder  :"*  cause  to  suspect  that  any 
such  article,  having  been  stolen,  is  concealed 
in  Kuch  or  «uc))  a  place :  complaint,  un  oath,  to 
a  justice  of  the  peace,  of  the  existence  of  such, 
cause:  warrant  from  such  Justice  to  search 
accordingly,  in  the  day-time ;  finding  therein 
accordingly :  warrant  tbcreupou,  by  such  single 
justice,  to  cause  the  same,  and  the  person  in 
whose  bouse,  or  other  place,  the  same  were 
found,  to  be  brought  before  two  or  more  such 
Justices.  These  preliminaries  adjusted,  then 
Comes  tbe  clause  authori/ing  the  extraction  of 
lelf-criminating  evidence.  If  such  person  shall 
not  give  an  account,  to  the  satisfaction  of  such 
justices,  how  he  came  by  tbe  same,  or  shall 
not,  in  some  convenient  time,  to  be  set  by  tbe 
said  justices,  produce  the  ]>arty  of  whom  he 
bought  or  received  the  same,  he  shall  be  ad- 
judged guilty  of  a  misdemeanour.  Penalty  for 
the  first  offence,  40*. ;  for  the  second,  4/. ;  for 
every  subsc<|ucnt  offence,  6/. :  so  tJiat,  if  there 
were  not  other  laws,  by  which,  incase  of  other 
sufficient  evidence,  these  same  thefts  arc  punish- 
able under  the  name  of  thel^,  and  with  a  degree 
of  severity  which  certainly  cannot  be  charged 
with  insutliciencv.  this  law,  instead  of  being  a 
prohibition,  would  operate  as  a  license. 

Give  an  account,  to  tbe  .satisfaction  of  such 
justices,  how  you  came  by  the  same? — or,  in 
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mmc  convenient  time,  to  be  Ket  by  tbcm,  pro- 
duce the  party  of  wbom  you  bought  or  received 
the  same?  If,  as  before  supposed,  you  know 
nothing  either  o(  the  thief,  or  of  the  stolen 
goods,  —  the  same,  after  having  been  stolen  out 
of  some  other  place,  having  been  stolen  into 
yours,  without  your  knowledge,— how  Bbould 
you?  The  probability  is,  tliat,  notwithstanding 
your  giving  no  such  account  as  is  required,  and  ^ 
on  failure  of  which,  the  justices  are  required  to  ■ 
convict  you, — the  probability  is,  that,  you  bein|; 
innocent,  they  would  not  convict  you.  Be  il 
so:  but  if  so  it  be,  then  the  case  contes  to  this: 
that  the  magistrates,  instead  of  pursuing  the 
law  of  the  land,  pursue  the  law  of  reason  ;  and 
that,  instead  of  extracting,  or  rather  receiving, 
testimony  from  you  (the  defendant),  in  an  im- 
perfect mass,  acconbng  to  the  terms  of  the 
ittRtute,  they  extract  it  from  you  in  a  complete 
state, — in  that  state  in  which  (you  being,  by 
the  supposition,  willing)  they  would  have  ex- 
tracted It  from  yon,  had  they  dealt  with  you, 
the  defendant,  as  they  would  have  <Ionc  with 
any  extraneous  witness ;  or  if,  dealing  with  you 
B8  a  defendant,  they  had  examined  you  a$  per- 
sons apprehended  for  felony  are  examined, 
under  the  statute  of  Philip  and  Mary,  for  the 
purpose  of  being  committed,  or  not  committed, 
for  trial,  and  as  defendants  charged  with  any 
sort  of  crime  are  examined  under  Roman  law, 
for  the  iHir|>a8e  of  being  convicted  or  not  con- 
fided.* 
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*  One  law  Tor  one  sort  of  mctnl ;  another  for  another:  one 
hiw  Tor  lead,  with  ita  etcottenis, »  aromnid ;  anoiker  hv  fet 
fewttr.  (21  GfO.  III.  c.  69.)  Fancy  not,  that  though  pew- 
Ur  ihould  Imve  Wimi  itolen  evei  m>  tnucli  to  tlie  "  ratiuac- 
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tion'ofsuch  two  justice*,  it  would  be  in  ihcir  power  topunidi 
for  the  theft  upon  such  eviilcncc,  or  upon  any  rvidcuce. 

Moreover,  lead,  iron,  and  copper,  arc  unmixed  metals ; 
brass,  bell-iuclal,  and  solder,  are,  os  well  u  pewter,  mjiced 
ODW.  But,  out  of  any  two  mctaU  ihni  will  mix  in  any  pro- 
portiOM,  without  limit,  you  can  make  as  many  diHcrciit  MrtN 
of  inizM  tnetalfl  as  you  please  :  J  fortiori,  out  of  all  the  un- 
mixed ones,  t&ken  in  tlic  aggitgatc.  Of  these  mixtures,  (not 
10  speak  of  possible  existence)  besides  the  three  thai  arc  mm* 
tioiiM,  many  there  arc  th.it  have  actual  existence,  under 
Ktaally  «\tMing  names:  pinchbeck,  bienr«,  nnd  so  forth. 
linaed  copper,  is  it  copper F — tiniietl  iron  (comuionly  c^illvd 
tm  simply),  is  il  iron  7  —  steel  (iron  compounded  with  n 
minute  proportion  of  carbon),  is  it  iron,  uiider  ibe  act  f 
Pony  shillings' wortli  of  anyone  of  the  manynon-enumonted 
■ebus,  bow  much  more  or  leas  is  it  worth,— how  much  more 
or  Ims  w«U  entitled  is  it  to  Uie  protection  of  tlic  Uw  in 
Kcncral,  and  of  lhi»  law  in  particular  (if  the  protection  given 
W  it  be  a  proper  one), — than  forty  shulingB*  worth  of  uiy  ono 
01  the  few  enumerated  ones? 

A^nst  the  cnterprixes  of  deprodators,  while  %\xpa  is  in  (he 
•MM  nitiunal  aiid  therefore  extraordinary  wuy  protected, 
hooey  is  Icfl  iiiip[i>lc-cted ;  wliilc  iron  is  protcciLiI,  manganese 
is  unprotected  ;  whili;  turaipit  arc  protected,  panneps  are  an* 
pnMected  j  and  no  on  without  end.  When  honry.  maugn- 
BMCw  Of  pannops,  nrc  the  things  stolen,  it  is  a  wrong  and 
a  cruot  thing:  to  make  thu  thief  accuse  himself:  when  sugar, 
lion,  oi  turnips,  il  is  all  right. 

It  b  in  this  way  thnt  thp  rxiiting  rhnos  mig^hl  ba  made,  at 
my  time,  a  hundred  timps  la  bulky  n«  it  i«  :  and,  at  the  same 
time,  and  by  tlic  same  menus,  a  hundred  times  as  deficient  as 
it  is. 

Such  are  the  consequences,  while  a  prejudice, — which  tun- 
less  all  these  clandestine  laws,  for  there  are  more  of  them,* 
ara  10  many  petty  nuisances)  is  itself  a  mighty  nuiiiunce, 
oalliBj:  aloud  for  endic&tion, — is,  initetd  of  beuig  eradictttcd, 
piuDod. 

*  S  Qco.  III.  c.  28.  commonly  called  the  Bumbont  Act, 
confined  to  the  Thames :  — forty  shillings'  worth  of  goods 
Mokn  on  or  near  tlui  Medwav  or  Serem,  being  worth  more  or 
less  tbnn  forty  shilling'  worth  of  goods  stolen  on  or  near  the 
Thames. 

See  also  the  Thames  Police  Act.  Also,  43  Elit.  c  7.,  ud 
\i  Oar.  II.  c.  2.,  ivUtivc  to  wuod-stoaleis. 
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CHAPTER  IV. 

ISIPBOPniETV  OF  EXCLUniN'O  THETESTIMOXV 
OF  A  PAItTV  TO  THE  CAUSE,  fOK  OR  AGAINST 
ANOTHER  PARTV  ON  THE  SAMF.  SIDE.  EX- 
AMINATION OF  THE  COURSE  PURSUED  IH 
THIS  RE&PECT  BY    ENGLISH  LAW. 


Sect.  I. — Absurdity  of  the  cschmon. 

Ix  thi.s  more  complicated  case,  as  in  the 
former  more  simple  one,  the  task  of  detcrmia- 
ing  what  is  right,  receives  not  from  the  com* 
plication  any  additional  difHciilty.  Already, 
over  and  over  again,  the  determination  has 
been  formed  for  all  cases :  but  tlie  difficulty 
of  examining  and  exposing  what  is  wrong,  re- 
ceives,  from  the  same  cause,  an  enhancement 
much  to  be  regretted. 

On  this  part  of  llic  field,  as  on  every  other, 
the  rule  oi  simplicity,  the  purest  simplicity, 
will  be  seen  to  be  the  rule  uf  utility  and  reason: 
the  system  of  complication,  to  be  a  system  of 
absurdity,  inconsistency,  and  injustice,  in  all 
its  shapes. 

Of  this  case  the  modifications  are, — 

I.  Plaintifls  more  than  one.  First  question : 
Shall  each  be  udinilted,  if  willing,  to  give 
testimony  at  the  instance  of  the  other  ?  Second 
question :    Shall  each,  if  unwilling,   be   com- 
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pellable  to  give  testimony  at  the  instance  of  the 
oilier  ? 

11.  Defendants  more  than  one.  In  this  part 
of  tlie  case  the  i|ucstiunK  likewise  arc  two,  and 
of  the  ^ame  im|K>rt.  .Shall  each,  if  wilting,  be 
admitted,  —  shall  each,  if  unwilling,  be  com- 
pellable,— to  give  testimony  at  the  instance  of 
tlie  other  ? 

In  this  case,  over  and  above  all  accidental 
anomalies  and  inconipiiities,  a  curious  absurdity 
is  generated  by  the  very  nature  of  the  general 
rule.  Parties,  liow  numerous  sucver,  being 
excluded;  while,  in  the  character  of  an  extra- 
neous witness,  the  testimony  of  a  single  depo> 
uent  is  suflicieut  to  warrant,  and  (if  clear  of 
contradiction,  as  well  from  within  as  without), 
in  a  manner  to  command,  decision  ; — a  single 
tongue  obtains  thus  a  certain  victory  over  a 
thousand,  that  would  have  sounded  in  contra- 
diction to  it,  had  they  been  suffered  to  be  heard. 
Every  defendant  is,  par  Hat,  by  his  station  in 
the  cause,  a  liar :  a  man  who,  if  suffered  to 
speak,  would  be  sure  to  speak  false,  and  equally 
sure  to  be  believed.  Everj'  defendant  is  a  liar. 
But  every  human  being  may,  at  the  pleasure  of 
every  other,  be  converted  into  a  defendant. 
Therefore,  and  by  that  means,  every  human 
being  may,  at  the  pleasure  of  every  other,  be 
convcrtftl  into  a  liar,  and,  in  that  character,  his 
capacity  of  giving  admissible  testimony  annihi- 
lated. Thej'iM  iiiMxtiili,  the  power  of  iniiiosing 
unlimited  burthens  by  calumnies  not  suffered 
to  be  contradicted,  is  thus  offered  constantly 
upon  sale,  to  every  man  who  will  pay  the  price 
for  it. 
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Sect.  11. — Plaintiffs  viore  than  one — Examina- 
'    '  '"  tion  of  this  case. 

ExAUixE  the  subject  in  detail,  you  wilt  lind 
the  mischief,  as  well  as  the  absurdity,  diversi- 
fied by  no  small  variety  of  modifications;  none 
having  any  reference  t«  the  ends  of  justice,  all 
'■rising  out  of  the  different  modifications  of  the 
[form  of  procedure: — mndifications  agreeing  but 
in  twu  things :  their  subservience  to  the  cuds 
of  actual  judicature;  their  repugnance  to  the 
ends  of  justice. 

In  the  first  place,  let  the  multiplicity  be  oo 
the  plaintiff's  side. 

I.  Flatntiif's  testimony,  is  it  admissible  in 
I'&vour  of  a  co-plaintitf  I 

1.  In  cases  called  criminal  (from  what  has 
"^been  brought  to  view  already,  it  may  be  easily 
inferred)  the  multiplicity  is  not  productive  of 
any  additional  injury  to  the  interests  of  truth 
and  justice.  Where  there  is  but  one  plaintiff, 
one  prosecutor,  his  testimony  is  not  excluded 
by  the  interest  he  has  in  the  cause.  As  the 
testimony  of  one  is  not.  so  neither  would  that 
of  two  or  twenty,  if  there  were  so  many ;  but 
there  are  not  usually  more  than  one.* 


*  In  ibc  case  of  an  iiidicimenl,  wheio  tlie  oflcnce  conua 
under  the  denoniinatiou  cither  of  a  felony,  or  of  a  breach  of 
tiir  peace,  tli«re  u  usually  lonie  pereon  (and  but  one)  who. 
twforc  tbc  juHtice  of  the  peace  by  whom  the  pieliniiDary  cm* 
miaalioa  hii-i  Iweit  performei),  ban,  by  ati  cDKaK*^i>iC"t  called 
n  tccogniuiiicf,  been  buuiid  to  ptOMvuto.  By  itiis  vagBgc- 
nx-nt  th«  pcrconality  of  the  ]>io»ecutor  i«  fixed. 
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.  2.  Case  called  r/'ri/,-  mode  of  procedure,  ac- 
tion at  common  law.  Neither  in  tbis  case, 
plaintitts  (i  c.  persons  hanng  need  to  appear  in 
that  characler)  being  plural, —  neither  in  thia 
ca»c,  in  the  hands  of  a  well-advised  attorney, 
need  there  on  that  side  be  any  dearth  of  evi- 
dence. Two  persont!  attacked  and  beaten  by 
fo»r:  each  of  the  Iwo  brings  his  action,  siip- 
portiDg  it  by  the  tentimony  of  the  other.  Two 
suit*  are  thus  manufactured  out  of  one.  So 
ajreeable  a  circumstance  may  help  to  account 
fur  tbc  establishment  of  the  rule,  and  may  be 
not  unfriendly  to  the  preservation  of  it. 

But  Bup{>osc  a  claim  of  the  pecuniary  kind, 
withorwiihoutiniury.  in  short  ao««ff«(/,  preferred 
by  two  persons  Imked  together  by  the  tie  of  one 
common  title :  two  tenants  in  common,  two 
joint-tenants.  Here,  either  both  individuals 
arc  obliged  to  join  in  the  suit,  and  thence  be- 
eoinc  Ivtth  of  ihcm  plaintitts ;  or,  if  one  be 
plnntitf.  and  excluded  on  that  score,  the  other 
IB  an  intercRtcfl  witness,  and  excluded  on  that 
other  Ncore.  True ;  but  in  the  character  of  a 
purge  to  carry  ofl"  the  f»ces  of  intere.tl,  the 
virtue  of  a  release  has  been  already  brought  to 
view;'  to  each  of  ihem  lei  this  specific  be  ad- 
ministere<l  by  turns;  the  peccant  matter  i(t  dis- 
charged out  of  him,  and  he  becomes  a  good 
witness  for  the  other.  True  it  is  that  the  spe- 
cific, admirable  as  it  i«,  ii;  not  equally  well 
adapted  to  the  constitution  of  every  case. 
Suppose  two  persons  partneriy  in  tiadc;  there 
might  be  ao  awkwardness  in  the  armugement, 
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were  each  partner,  as  the  exigency  of  the  suit 
required,  to  give  up  hin  share  of  the  business 
to  the  other. 

To  pursue  the  inquiry'  through  the  whole 
field  of  actions  and  actionable  cases,  would 
probably  be  thought  rather  a  sujKrtluous  task. 
What,  for  the  purpose  of  illustration,  has  al- 
ready been  brought  to  vii;w,  may  appear  proof 
sufHcieut  for  the  establishment  of  three  facts : 
that  in  one  set  of  cases,  admission  for  the  testi- 
mony  of  persons  in  the  situation  of  plaintiffs 
may  be  gained ;  that  in  another  it  cannot  be 
gained ;  and  that  in  neither  has  the  distinction 
any  thing  to  do  with  the  interests  uf  truth  and 
justice. 

A  corollary  is,  that,  in  some  cases,  there  may 
be  a  convenience  in  this  sort  of  community  of 
intcrC'St.s.  As  one  good  turn  deserves  anotiier, 
each  associate  may  thus,  in  his  turn,  discharge 
himself  of  his  peccant  matter,  for  the  benefit  of 
the  other:  whereas,  when,  in  [xiint  of  interest, 
a  man  has  the  misfortune  of  standing  alone,  it 
may  not  be  altogether  easy  for  him  to  discharge 
his  bosom  of  peccant  matter,  for  want  of  a 
friendly  bosom  to  empty  it  into. 

Could  any  thing  be  done  by  a  sale  without 
warranty  ?  or  if  with  warranty,  might  not  the 
interest  attached  to  the  warranty  be  purged  off, 
as  well  as  interest  in  otlier  shapes,  by  the  uni- 
versal elixir?  Apply  this  to  immoveables  and 
to  moveables :  to  property,  real,  personal,  and 
incorporeal :  learning,  curious  learning,  in  any 
given  quantity,  might  be  spun  out  upon  this 
ground. 

3.  Case  called  civil ;  mode  of  procedure,  bill 
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[-in  equity.  The  modeof  pursuing,  or  professing 
to  pursue,  tnitb,  being  altogether  different, 
according  as,  in  pursuing  it,  you  pronounce 
the  word  law,  or  the  word  equity,  —  a  different 
field  is  thus  opened  for  the  exercise  of  profcK- 
sional  ingenuity.  The  virtue  of  the  purge  is 
no  less  acknowledged  in  equity  than  in  common 
■law;  but  if  rcciprocily  be  the  condition,  and 

j.the  suits,  instead  of  contemporary,  are  to  be 
successive,  the  condition  of  those  who  have  to 
wait  wilt  be  still  more  awkward  here  than  at 

r common  law. 
Equity  procedure  is  peculiarly  adapted  to 
the  treatmt^nt  of  complex  cases;  or,  to  speak 
more    properly,    when  a  ease   becomes   to  a 
certain  degree   complex,   in    any  mode    pur- 
sued at  common  law  it  is  so  utterly  impossible 
to  adminiKtiT  any  thing  that  shall  have  so  much 
■  as  the  semblance  of  justice,  that  cases  of  this 
description  are  shaken  off,  by  necessity,   into 
the  lap  of  equity. 
B      If,  in  the  field  of  common  law,  the  inquiry 
might  Hml  niattcrfor  one  volume;  on  the  ground 
of  equity  law  it  might  find  matter  for  another. 
H  Of  the  matter  peculiar  to  equity,  I  shall  content 
"  myself  with  giving  one  specimen:  for  illustra- 
tion it  will  be  suthcient,  and  more  will  hardly 
tbe  desired. 
In  e(|uity  procedure,  in  a  multitude  of  coses 
it  will  happen,  that  whether  a  man  sliati  he 
plaintiff  or  defendant  is  matter  of  contingency, 
■■  matter  of  choice,  as  parlies  happen  to  agree.* 


All  lite  wiUKHO  to  tie  diapoKd  of  by  the  court,  mtivl  be 
befora  tW   I'oun,  mu«   Haw    ihe  0|iponiiniiy  ol'  defrmling 
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1  regard  to  cu-del'endants,  the  rule  io  this  be- 
.  alf  (as   there  will  be  occasion  to  state  nre- 
fBenlly)  is,  thai  thev  cannot,  in  favour  and  al 
the  instance  of  a  ptaintifl',  be  made  to  testify 
one  against  another: — but,  for  himself,  anyde- 
Jendant  can  employ  the  testimony  uf  any  other 
>co-defendant.  as  extracte<L  by  the   iotcrroga- 
turies  adiniiiLstcred  to  him  ou   the   plaintiff's 
Bide.     Sup[H)se,  then,  three  persons,    Priraiw, 
Secundus,  and  Terlius,  who,  in  the  most  na- 
tural order  of  things,  would  have  been  co-plaiu- 
tifTs;  but  Secundus  and  Terlius  stand  in  need 
of  each  other's  tealimony  -■  instead  of  plaintiffs 
let  them  be  made  deiendants,  leaving  the  part 
of  plaintiff  to  be  played  by  Primus  alone,  and 
tlic  prublcm  is  solved. 

II.  Plaintiff's  testimony,  is  it  compellable  at 
tile  instance  of  a  co-plaintiff? 

The  modifications  of  this  case  are  soon  dis- 
posed of. 

I.  Cases  called  rri»iifui/.  On  au  indictment 
(as  already  stated)  it  is  neither  natural  nor 
usual  that  there  should  be  more  than  one  real 
plaintiff,  more  than  one  prosecutor.  Supposing 
mure  lliun  one  (two,  tor  example),  it  is  not 
natural  that  they  should  have  become  such, 
without  such  an  agreement  as  would  be  incom- 
patible with  compulsion  at  that  time.  Men 
who  a};rec  one  day,  may,  indeed,  disa^ee  the 
next;  but  if  both  are  bound  to  prosecute,  both 
are  bound  a\si>  to  give  evidence.  But,  l>ound  or 
not  bound  to  prosecute,  no  individual  being  inti 
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tlicmieirt-*.     Will  you  join  with  mt^  in  my  bill  ?  No.     Tlitn  I 
utut  |>ul  yuii  iipou  Utc  list  ol'  ilcfcndoiiu. 
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crimiDal  case  recognized  in  tlic  character  of 
ptaintid',  there  is  no  individual  (defendants 
<.!,xi'.t [ittjd)  wlio  itt  not  boiiiid  to  jjivc  evideneu. 

The  case  is,  in  this  respect,  much  the  same 
on  an  infonnation.  It  ib  diBcn--ut,  and  indeed 
opposite,  where  the  nroseciitiun  is  by  motioQ 
for  attacbincnt.  Id  tnose  cases,  all  testimony 
is  received  in  no  other  form  than  that  ofafli- 
da%'it  evidence.  On  trial  by  aHidavit,  every 
body  testifies  that  pleases;  add  — and  nobody 
that  dt)es  not  please.* 

Affidavit  evidence  is  moreover  (as  has  been 
already  observed)  the  sort  of  evidence,  the  only 
sort,  that  is  received  on  the  preliminary  and 
worse  than  useless  inquiry,  which,  for  the  be- 
nefit and  by  the  hyjjocrisy  of  the  man  of  law, 
under  tiie  mask  uf  tenderness,  has  been  made 
to  precede  the  trial  on  an  information :  as 
likewise  on  the  supplemental  inquiry,  by 
which,  in  case  of  conviction,  as  well  on  mdict- 
ments  as  on  informations,  the  trial  is  succeeded, 
— and  on  which,  on  the  occasion  of  the  original 
offence,  the  defendant  may.  without  other  evi- 
dence, be  convicted  uf  succeeding  ones.  For 
it  is  a  rule,   an  inviolable  rule,  with  learned 

*  No  BUB  is  compel  la  l>tc  citlier  to  maJu,  or  lo  joiu  iu,  an 
Affidavit.  Panics  sn*  riituiilU  compel lutile,  by  Uie  iiilefcat 
"iMy  rcfiteclivcly  have  in  Ihc  caii«c;  the  tirusemtnr,  le»t  lie 
■lioald  nil  in  obtaining  the  service  d«iiaii<lc<l:  t)ie  defendant, 
leU  he  siiould  be  bound  lo  render  that  burdieoiionie  Mr- 
vice.  lutUaneoufl  witnesses  are  Bt  perfect  liberty :  thty  tftki- 
pul  with  ooe  aide  or  aiiotliei,  a»  interest  (m If- rcgardttiK  iatr- 
resl  or  sytitjidtlielic)  prompla  them :  to  tlinl  here  vou  have 
no  witneue*  but  partial  oues,  and  (h»c  Tree  from  the  checlt 
of  CTowexaminution :  ih«ir  teAiimouy  dolirc red  in  the  Ictst 
irittlWMlhv  fomi  thai  cnii  he  found  fur  it. 
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judges,  never  to  receive  testimony  when  it  is 
for  their  own  use,  but  in  tht*  most  untrust- 
worthy of  all  forms.  Compulsion  is,  therefore, 
out  of  the  question  in  all  these  cases. 

In  the  case  of  felonies,  on  the  preparatory 
inquiry  performed  by  a  justice  of  the  i>eace 
antecedently  to  the  trial,  the  testimony  of  every 
perffon  without  distinction  is  coni{H'Ilnble,  at 
the  instance,  as  well  as  by  the  authority,  of 
that  magistrate.  Thence,  supposing  in  the  first 
instance  two  prosecutors,  and  reluctance  to 
8ii|>ervene  on  the  part  of  either,  his  testimony 
might,  at  the  instance  of  the  other,  be  com* 
petlcd  notwithstanding,  viz.  by  the  authority 
of  the  magistrate. 

In  the  same  cases,  the  same  obligation  ex- 
tends to  the  other  preparatory  inquiry,  viz.  that 
^before  the  grand  jury ;  supposing  it  preceded 
)y  the  inquiry  before  ilie  justice  of  the  peace. 

But  ill  such  indictable  offences  as  do  not 
come  under  the  denomination  either  of  felonies 
or  breaches  of  the  peace,  no  such  previous 
inquiry  before  a  justice  can  take  place  :  nor  in 
felonies,  though  usually,  does  it  iwcessarily 
take  place  :  still  less  in  breaches  of  the  peace. 
In  these  cases,  therefore,  probably,  as  in  attach- 
ments certainly,  justice  is,  on  this  occasion  as 
on  so  many  others,  left  to  take  her  clmnce.  On 
the  ini|uiry  before  a  justice,  the  mode  of  com- 
pelling attendance  for  the  purpose  of  testifies* 
lion,  as  well  before  the  grand  jury,  as  on  the 
trial  before  the  petty  jury,  is  by  an  engagement 
called  a  recognizance ;  into  which,  prosecutors, 
as  well  as  extraneous  witnesses,  are  by  that 
authority,  und  on  that  occasion,  compelled  tu 
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enler:  one  person  usually  (posnibly,  in  some 
instances,  more  than  one)  undertaking,  by  one 
recognizance,  to  prosecute  as  well  as  testify ; 
another,  or  others,  undertaking,  by  another 
rccogni/ance,  simply  to  testify,  nothing  being 
said  of  prosecuting. 

Is  there  any  other  mode  of  compelling  the 
appearance  of  a  man,  in  either  character,  before 
a  grand  jury  ?  None  that  1  can  find  in  the 
books :  1  know  of  none. 

2.  Cases  called  civU:  procedure,  by  action 
at  common  law. 

Compulsion  is  here  altogether  out  of  the 
(juestion,  as  between  plaintiff  and  plaintiff. 
We  have  seen  how,  in  sonic  cases,  two  men, 
having  each  of  them  the  sort  of  interest  that  a 
plaintiff  has  in  the  event  of  the  cause,  may  each 
purge  himself  of  the  le^al  part  of  that  interest, 
while  the  moral  part  keeps  its  hold  as  Hrmly 
as  ever  in  his  breast.  But  where  the  patient 
H  a  human  creature,  this,  like  other  purges, 
supposes  consent :  a  suitor  cannot  be  purged 
with  a  drcnching-horn,  like  a  horse. 

3.  Cases  called  civil:  procedure,  by  suit  in 
equity. 

In  the  case  of  a  single  plaintiff,  we  have 
seen,  that  in  that  character  a  man  can  never 

I  be  compelled  to  give  testimony, — and  also  for 
what  rea.<iou.  The  same  reason  would,  if  there 
were  a  thousand  of  them,  be  equally  couclu- 

fsive. 
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|6ect.  III.  —  Defcnda/tlx  more  than  one — Tlfcrir 
testimony  hi  favour  of  one  another,  how  far  ex- 
cbtdetl  bif  English  lato. 

I.  Can  the  testimony  of  one  defendaot  bp 
reveived  ia  favour  of  one  another  ? 

1.  Cascv  called  criminal:  procedure,  by  io- 
dictment  or  iofonnation. 

In  tliese  cases,  as  in  all  others,  the  .station 
of  defendant  is  a  situation  to  which  the  plaintiff 
nominates :  it  depends  not  upon  the  nominee 
to  resig'n  it;  if  so,  it  would  not  be  often  filled. 
Vox  the  purpose  of  the  principal  inquiry,  called 
the  trial,  a  man  cannot  indeed,  under  this  mode 
of  procedure,  be  stationed  in  it  without  the  fiat 
of  a  grand  jury :  but,  unless  the  story  ap- 
pear preponderantly  improbable,  that  fiat  wtU 
liaturally  be  (at  least  it  ought  to  tic)  com- 
manded by  the  evidence :  and  it  is  the  cha- 
racteristic of  this  species  of  inquiry,  to  bear 
evidence  but  on  one  side. 

In  this  cfuic,  when  the  inquiry  is  tJic  prtnci- 
|)al  one  (the  trial),  can  a  defendant,  with  bis 
own  consent,  at  the  instance  of  a  ctJ-di-fendant, 
give  testimony  in  favour  of  such  co-defendant? 
Ko,  and  yes.  No,  in  words :  yes.  in  effect 
^o:  for  in  that  situation,  let  a  man  say  what 
FJie  will,  it  is  not  evidence.  No  oath  can  be 
administered  to  him:  not  a  questioo,  oa  f^ 
have  seen,  can  be  put  to  him  by  any  body. 
Yes,  in  effect:  for  to  the  defendants,  to  each  of 
them,  be  their  number  what  it  may,  liberty  is 
always  given  to  say,  or  to  read,  whatever  he 
may  think  proper,  under  the  name  of  his 
defence.     Being  allowed  to  say  whatever  he 
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tliiitks  fit, — if,  in  what  be  says,  there  be  any 

thinp  capable  of  operating  in  favour  of  a  co-de- 
ffiidanl,  —  what  he  thus  says  in  favour  of  ano- 
ther, will  naturally  operate  upon  the  mind  ofthe 
jury  with  co  less  persuasive  force — will  natu- 
rally, if  there  be  any  diftercnce,  operate  with 
more  persuasive  force — than  any  thing  which, 
more  particularly  or  exclusively,  operates  with 
tlie  like  temleiicy  in  favour  of  himself. 

As  to  affidavit  evidence,  and  »s  many  in- 
quiries (whether  principal,  preliminary,  supple- 
mental, or  sole)  as  are  carried  on  in  this  un- 
inquitiitive    mode,    and    as    many    sorts    of 

»  demands  (penal  or  non-penal)  a»  are  judged 
uf-by  the  tight  of  this  most  commodious  sort  of 
evidence ;  we  shall  find,  in  the  case  of  co- 
defendants,  admission  standing  upon  the  same 
easy  footing  as  we  have  Keen  it  titand  on  in  the 
case  of  co-plaiutift's.    With  the  pen  of  an  attor- 

tnev  to  speak  through,  let  a  man  present  him- 
self in  the  garb  of  a  witness,' — be  he  who  he 
lUAyt  party  or  not  party,  interested  or  not 
interested,  perjured  or  not  perjured, — be  the 
occasion  what  it  may, — thus  introduced,  all 
doorti  and  all  oar»  arc  open  to  him. 

12.  C-ase&  called  civil :  procedure,  by  action 
at  common  law. 
In  the  case  of  plaintiff*  and  co-plaintiff,  the 
ethcacy  of  mutual  ginxl  ofhccti  and  of  purgative 
releases  has  already  been  brought  to  view. 
But,  even  in  that  more  manageable  case,  wc 
have  seen  it  limited  ;  and,  as  between  defend- 
ant and  co-defendant, — if  the  action  be  ofthe 
number  of  those  in  which  conduct  of  an  inju- 
rious nature  is  imputed,  —  tJic  spccitic  is,  of 
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course,  in  this  difficult  case,  no  more  applicable 
than  in  that  more  easy  one. 

In  a  case  of  this  sort,  as  it  is  not  necessary 
for  the  defendant  or  defendants  to  be  present 
during  the  trial,  90  neither  is  it  nllogcthcr  natu- 
ral or  usual :  whatever  a  man,  guilty  or  not 
guilty,  can  find  to  say  in  his  defence,  he  in 
general  regards  it  as  more  eligible  to  trust  to 
the  learning  and  elnctuence  of  his  adviicatc, 
than  to  any  chance  he  may  have  of  gaining 
credit  for  any  thing  he  might  wish  to  tiay, 
either  in  his  own  favour,  or  in  favour  of  a 
fcllow-dcfendant,  in  the  character  of  testimony, 
though  not  allowed  to  be  delivered  under  the 
technical  name  of  evidence.  The  sort  of  pre- 
sumption here  supposed,  is  of  very  rare  occur- 
rence. Certain  it  irt,  that  it  will  not  experience 
either  much  inward  satisfaction,  or  much  out- 
ward encouragement,  from  the  learned  and 
eloquent  gentleman,  to  the  remuneration  of 
whose  learning  and  eloquence  his  money  (if 
he  has  any)  has  heen  applied.  If  he  is  guilty. 
their  opinion  will  be  (and  in  lhi»i  case  it  will 
prohahly  be  a  just  one),  that  the  duty  of  de- 
monstrating his  innocence  cannot,  with  equal 
probability  of  success,  be  either  trusted  exclu- 
sively to  any  but  themselves,  or  so  much  as 
divided  with  themselves.  If  he  is  not  guilty, 
any  endeavour  wliich  he  may  be  inclined  to 
use  to  make  known  his  innocence,  will  natu- 
rally be  regarded  as  a  sort  of  invasion  of  their 
rights.  Success  depeuds  not  upon  truth  and 
justice,  but  upon  that  sort  of  learning  which 
has  been  created  for  the  purpose  of  being  made 
the  subject  ufu  mouvpuiy  :  of  that  monopoly. 
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if  which,  at  the  expense  of  so  much  money  as 
well  as  so  much  labour,  they  have  obtained 
their  share. 

Where  punisfameot  of  so  high  a  nature  as 
thai  which  is  attached  to  offences  of  the  rank 
oi'  felony,  is  at  slake,  the  judge  is  naturally 
averse  to  the  task  of  suggesting  any  observa- 
tion, the  tendency  of  which  may  be,  unjustly, 
or  even  justly,  tii  diminish  the  chance  which 
the  defendant  may  have  of  making  his  escape 
from  the  severity  of  the  -law.  To  the  case 
between  individual  and  individual,  in  which 
ne  canDot  lose  but  the  other  must  gain, 
his  sort  of  tenderness  does  not  (for  the  demand 
'created  for  it  by  popular  prejudice  does  not) 
extend.  In  summing  up  the  evidence  on  the 
trial  of  an  action,  the  judge  would  say  lo  the 
jury  without  scruple,  "  Gentlemen,  the  defen- 
dant Nokes  has  said  so  and  so  in  behalf  of  de- 
fendant  Stile* ;  but  the  law  requires  you  to  lay 
all  this  out  of  the  case;  for  it  is  not  evidence. ' 
.  In  all  purely  pecuniary  cases,  to  which  the 
virtue  of  the  mcndacity-fuge  diaphoretic  does 
not  extend  ;  the  natural  eHect  which,  in  the 
case  o(  a  plurality  of  defendantN,  results  from 
the  exclusion  put  upon  the  testimony  of  indi- 
viduals in  this  situation,  has  already  been 
brought  to  view.  In  Euglish  jurisprudence, 
in  the  class  of  cases  here  in  question,  thin 
mischief  operates  with  undiminished  strength. 
To  rid  himself  of  a  troublesome  witness,  an 
unscrupulous  plaintitT  has  uo  more  to  do  than 
to  put  him  upon  the  list  of  defendants.  Seeing 
a  man  upon  that  list,  a  learned  judge  wants 
nothing  more  to  .satisfy  him,  that  the  testimony 
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of  that  man  (be  he  who  he  may)  is  unworthy  of 
all  re^rd ;  and  to  engage  him,  of  course,  to 
givu  his  a^Kurancti  to  (he  Jury  to  the  same 
elfect. 

If,  indeed,  to  the  same  purpoRe,  on  the  s;ime 
occasion,  the  testimony  of  the  same  individual 
had  been  presented  in  the  form  of  an  affidavit, 
unchecked  by  croRS-examinalion,  the  case 
would  have  been  very  diftbieut :  it  would 
then  have  been  good  evidence;  and,  like  the 
testimony  of  any  extraneous  witness,  have 
passed  with  him  for  what  it  was  worth. 
.  Nay,  but  the  plaintiH'  has  no  such  power: 
we  are  aware  of  the  mischief,  and  have  pro- 
vided against  it:  he  may  put  a  witness,  if  be 
pleases,  upon  the  list  of  defendants ;  but  if  no 
evidence  is  given  that  atfects  such  defendant, 
his  testimony  is  received  notwithstanding. 
-  Ves,  verity ;  provision  yon  have  made ;  and 
against  this  abuse  with  about  as  much  felicity 
and  about  as  much  zeal,  as  against  tliat 
mountain  of  abuse  which  is  the  source  and 
meusun;  of  your  profit.  Every  man  who  has 
a  farthing  to  gain  by  lying,  will  always  be  sure 
to  lie :  this  is  your  theory  :  this  is  what  you 
are  bound  by :  you  are  estopped  from  question^ 
ing  it.  If  he  be  not,  on  what  pretence  do  you 
exclude  a  defendant  from  delivering  his  tcsti* 
mony  at  the  instance  of  a  co-defendant  ?  If. 
io  a  case'aftbrding,  in  point  of  moral  interest. 
two  plaintiAs,  one  of  them  has  been  cleared  of 
legal  interest,  by  the  name  of  prosecutor,  or  by 
the  relaxatorj'  pui^e, — and  the  purge,  though 
it  has  given  him  competency,  has  not  given 
him  veracity  along  with  it, — to  strike  tbc  de- 
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feodant  witnesses  dumb,  iftlierc  be  a  dozen  of 
them,  what  has  he  to  do,  but  to  say  a  word  or 
two  a^nst  each  ? 

Nay,  but  tlie  ca.se  you  are  thus  bringing  out 
■gaiust  us  is  an  extraordinary  case. — Not  so 
wery  extraordinary ;  but,  however,  take  this, 
■iirhich  is  but  too  ordinary  a  one.  Plaintiff, 
there  is  but  one;  witness,  an  extran<;ous  wit- 
ness: witness,  but  that  one,  which  is  suthcicnt. 
But  this  one  witness  is  a  liar:  bound  to  tbe  plain- 
;  tiff's  side,  either  secretly  by  the  only  interest 
llhat  you  acknowledge  to  have  any  intiiience, 
or  by  any  or  all  of  the  other  kinds  of  interest 
Jtul  toi^cther:  is  it  more  unreasonable  to  sup- 
pose one  liar  on  this  side,  than  a  dozen  on  the 
jKher?  For  if  you  are  not  sure  of  their  bein^ 
iiftrt,  or  even  if  you  are,  what  should  hinder 
yoa  from  suffering  them  tu  Ik  heard  '. 
'  But  it  is  vain  to  at^uc  without  data.  The 
natter  in  dispute  being  given  (and  now  let 
tlie  ca-HC  be  a  purely  civil  one,  nothing  of 
injury  supposed),  the  question  is,  whether 
the  testimony  of  the  defendant,  called  for 
by  a  CO  -  defendant,  will  or  will  not  be 
trustworthy.  His  trustworthiness  depends, — 
'not  upon  the  cause,  or  the  relation  the  man 
bears  to  tbo  causa,  —  but  upon  the  station, 
le  judicial  station,  which,  at  tlie  instant 
nf  pronouncing  the  decision,  you,  his  judge, 
"lappen  to  occupy.  On  tliis,  as  on  so  many 
ither  subjects,  tell  me  your  station.  I  will 
II  you  your  opinions :  unle-w  your  station  bo 
ertaincd,  you  know  no  more  what  your 
opinions  are  on  the  bench,  than  you  knew 
what  they  were  while  at  the  bar,  till  you  knew 
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whether  it  was  for  the  plaintiff  or  the  defendant 

.you  were  retained. 

Are  you  a  chancellor,  or  a  master  of  the 
rolls?  The  mau  is  a  true  man.  Are  you  a 
judge  of  the  Kin^'-s  Bench  ?  He  is  a  liar,  and 
one  that  would  deceive  your  jurymen,  as  sure 
as  you  suffered  them  to  hear  him.     Bcin;;  a 

Judge  of  the  King's  Bench,  are  you.  moreover, 
a  commissioner  of  the  great  seal  ?  The  man  ts 
trustworthy  or  untrustworthy,  according  as  you 
sit  on  the  one  side  or  the  other  of  a  narrow 

Sassage.  Are  you  a  baron  of  the  Exchequer? 
[is  character  changes  backwards  and  forwards, 
without  your  being  at  any  such  trouble  as  that 
of  crossing  the  passage: — from  the  same  bench. 
I  and  without  stirring,  you  serve  out  late  or  equity, 
|whichevcr  hapi)ens  to  be  called  for:  if  it  be 
i  law,  the  man  is  a  liar;  if  it  be  equity,  he  speaks 
lime. 

Tell  us,  tlicn,  what  is  taw,  tell  us  what  is 
equity:  these  are  both  of  your  own  making: 
I  each,  whatever  you  are  in  the  mood  to  make  it. 
The  tissue  of  inconsistencies  and  absurdities 
is  not  yet  at  an  end.  In  what  court  is  it  that 
the  testimony  of  a  defendant,  called  for  by  a 
co-defendant,  is  not  receivable?  In  the  court 
where,  in  case  of  mendacity,  the  most  effectual 
,  means  of  exposing  it  are  in  use.  In  what  court 
is  it  that  the  testimony  from  that  same  source 
is  receivable?  lu  the  sort  of  court  where  no 
such  means  are  suffered  to  be  employed.  In  a 
common  law  court,  there  is  cross-examination. 
True ;  provided  a  jury  be  there  to  hear  it, — not 
otherwise.  In  a  common  law  court,  there  if* 
cross-examination :  in  an  equity  court,  there  i» 
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cross-cxaniination :  in  both,  the  cross-examina- 
tion 18  tlie  tiuniti  5ort  of  tliinf;,  in  the  eyes  of 
thoee  to  whom  the  most  dift'ercnt  things  becomo 
the  same  thing  when  calletl  by  the  same  name,* 
Common  law  cross-i^xami nation, — questions  put 
in  public,  by  the  advocate  of  the  party,  to  the 
deponent  (were  he  to  depose),  after  the  ques- 
tions put  on  the  other  side,  with  the  answers  to 
them,  have  been  heard.  Kquity  cross-examina- 
tion,— questions  put  in  private,  by  a  clerk,  who, 
unless  bribed,  cares  not  a  straw  for  either  party, 
nor  for  any  thing  but  the  g;etting  through  his 
task  with  the  least  [tos»ibl(>  trouble  :  questions 
framed  for  him  by  a  person  to  whom  it  was  not 
possible  to  know  a  syllable  of  what  the  depo- 
nent would  Bay,  in  answer  to  questions  put  on 
I  the  other  aide. 

f  Tell  me  then,  once  more,  on  what  bench 
and  under  what  name  you  sit,  and  I  will  tell 
you  what  you  will  think;  or  at  any  rate  (if  the 
term  (hink'mg  be  impro)>cr)  what  you  will  du. 

ila  it  your  business  to  cancel  papers,*  or  keep 
rolls  ?t     The  aham  cross-exammation  is  tho 
otily  one  that  you  will  sutfer  to  be  made;  and 
it  is  upon  the  strength  uf  this  mock  security, 
.tiiat  you  will  give  your  conHdence  to  the  de- 
Ifendant's  evidence.    Is  it  your  business  to  hear 
pleas  before  the  king  himvelf,  when  he  is  not 
.Uiert?J;     Nothing  less  than   the  true  cross- 
Iviamination  will  serve  you ;  and  with  this  l)e.4t 
security  at  your  command,  forasmucli  as  you 
^Caii  get  nothing  bellt'r,  — in  this  casf,  lo  make 
:  of  hearing  the  truth,  and  the  whole  truth. 


*  Chuicellor.  I  >Iiut«r  of  lh«  Rolls. 

I  Cflnrt  or  Kinff'i  Dmch. 

VOL.  V.  V  r 
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you  shut  your  ears  against  the  evidence.  Are 
you  that  double  sort  of  mau  called  a  lord  com* 
missioiier  of  the  (ireat  Seal ;  or  that  other 
double  sort  of  oian  called  a  baron  of  tlic  Ex* 
chequer  ?      The    true    and    the    sham    cross- 

.exami nation  are  the  same  thing  to  you:  but, 
at  any  rale,  with   the  ^'ood  security  in  your 

^  hand,  your  ears  are  shut  against  the  evidence : 

'with  the  bad  security,  they  arc  open  to  it. 

Be  this  as  it  may;  whether  you  are  the  single 
sort  of  man,  or  the  double  sort  of  man,  you  are 
at  any  rate  that  other  sort  of  man,  in  whose 
judgment,  (where  it  is  by  himself  that  the  deci- 
sion is  to  be  formed),  no  examination  at  all.  is  a 
better  way  of  coming  at  the  truth,  and  the 
whole  truth,  than  either  the  good  mode  of  ex- 
amination or  the  bad  one.  Should  the  man 
be  sitting  or  standing  opposite  you,  you  know 
better  than  to  put  a  single  question  to  him.  or 
to  sutler  one  to  be  put  to  him  by  any  body 

telae.     It  must  be  through  the  pen  of  an  attor- 

[ney,  if  you  hear  him  ;  and  through  that  medium 

iyou  hear  any  body. 

Instead  of  missing,  would  you  wish  to  find, 
the  truth?  Instead  of  common  law  and  equity, 
would  you  wish  to  administer  juslici;  ?   Instead 

iOf  learning  and  science,  would  you  wish  to 
judge  according  to  common  law  and  common 
honesty  '.  Go  to  any  court  of  con.science :  go 
to  the  study  of  any  country  justice.  Learn 
there  to  forget  your  learning :  in  that  oblivion 
you  will  bud  the  beginning  of  wisdom.  Among' 
the  shopkeepers,  more  surely  ;  for  before  their 
court  hangs  a  curtain,  behind  which  (happily 
for  the  great  body  of  the  people)  eyes  such  as 
yours  have  not  been  allowed  to  penetrate.     In 
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the  study  of  the  unlearned  magistrate,  more 
sparingly :  you  must  there  content  yourself 
%vith  sucli  remains  of  wisdom,  as  your  vigilance 

B  has,  not  yet  succeeded  in  rooting  out  of  it. 

II.  Can  the  testimony  of  one  defendant  be 
compelkd,  at  the  instance  of  another  ? 

ft      1.  Common  law.      Case,  criminal:    procc- 

'  dure,  by  indictment  or  information :  occasion, 
the  principal  inquiry,  the  trial.  The  answer,  in 
this  caisc,  is  clearly  in  the  negative.  In  the 
very  nature  of  the  caKe,  obligation  to  testify 
supposes  ioterrogatioo.  But,  on  the  trial,  no 
question  can  be  put  to  a  defendant  by  any 

_l>ody :  therefore,  not  by  a  co-defendant. 

f  2.  Law,  common  or  equity :  caiie,  criminal 
or  civil :  procedure,  by  indictment  or  informa- 
tioa:  inquiry,  sole,  principal,  preliminary,  or 
supplemental :    form    of  testilicatiun,    affidavit 

»e«dence.     Whenever  tlie  evidence  is  delivered 
in  this  fom],  tilt;  answer  must  still  Ih:  in  the 


negative.     No  interrogation,   no  compulsion : 
and   affidavit  evidence  is,   being  interpreted, 

•uninterrogated  evidence. 
3.  Common  law  :  case,  civil:  or,  (if  iu  some 
resnt^cts  considt'ipd  as  criminal,  and  spuken  uf 
under  tiic  name  of  penal.) — procedure,  still  by 
action.  jViiswer  still  iu  tlie  negative  I  No 
interrogation,  no  compulsion :  no  question  can 
be  put  to  a  dcfciidaut  by  any  body ;  therefore, 
not  by  a  co-defendant. 


% 


ECT.  IV. — Defendants  more  than  one — Their 
testimony  agaititl  one  another,  how  far  esctuded 
bif  Eiigtish  law. 

Can  the  testimony  of  one  defendant  be  com- 
Ued,  to  the  disadvantage  of  another  I 
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1 .   Criminal  cases. 

Procedure,  by  indictment :  occasion,  the 
principal  inquiry,   the  trial. 

To  an  individual  in  this  situation,  no  ques- 
tion, as  already  observed,  can  be  put  by  any 
body ;  therefore,  no  evidence,  to  the  prejudice 
of  one  defendant,  can  be  thus  extracted  from 
any  other.  In  regard  to  any  statement  that 
may  happen  to  flow  spontaneously  from  the  lips 
of  a  defendant,  speaking  in  his  own  defence  (as 
above),  the  same  observations  as  above  are 
applicable :  with  only  this  dillerence,  that, 
when  any  thing  that  falls  from  a  person  in  this 
suspected  situation  presents  itself  to  the  judge 
as  operating  to  the  disadvantage  of  another  in- 
dividual in  the  same  predicament, — the  nullity 
of  it.  in  the  character  of  evidence,  will,  by  an 
English  judge,  be  much  more  apt  to  be  noticed 
and  held  u|i  to  view,  than  in  the  opposite  case. 

Where  the  procedure  is  by  informaliou,  there 
is  no  other  difference  in  this  rcs|)ect,  tlian  what 
may  be  supposed  to  be  protluced  by  the  infc- 
riurity  of  the  maximum  of  punishment  in  this 
case,  in  comparison  of  the  maximum  of  punish- 
ment applicable  in  cases  prosecutable  in  the 
way  of  iudiftment.  Seldom  indeed,  if  ever,  ia 
the  case  of  an  information,  will  the  occasion  for 
any  such  remark  on  the  |»art  of  the  judge  pre- 
sent itself. 

Procedure,  by  attachment:  evidence,  affida- 
vit  evidence.  Here,  the  evidence  being  all 
read  of  course,  the  judge  makes  whatever  ap- 
plication of  it  he  thinks  fit.  In  the  cases  wliich 
we  shall  come  to  presently,  in  which  the  testi- 
mony is  also  presented  to  the  judge  in  the  form 
of  ready-written  evidence,  it  is  not  heard  by 
the  judge,  except  in  so  far  as.  for  that  purpose, 
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it  is  especially  called  for:  and  tbe  question,  for 
or  agaiust  whom  it  shall  be  employed,  resolvus 
itself  into  the  question,  at  wlio-'ic  instance  it 
shall  be  read.  The  evidence  being,  according 
to  hit)  own  theory,  of  the  dect'pli lions  kind,  he 
is,  according  to  that  same  theory,  constantly 
"eceivcd  by  it. 

So  ninch.  for  persons  actually  in  the  situation 
f  dcrunUunts.       But,    of  two  persons  having 
me  in  the  same  criminal  transaction  exactly 
e  same  part,  it  may  hajinen  that  one  shall 
put  into  that  perilous  situation,  the  other 
lOt.    This  accordingly  is  the  case,  as  often  as, 
y  a  reward,  of  which  impunity  forms  the  whole 
r  a  part,  one  of  two  delinquents  is  engaged  to 
>mc  forward  against  another,  in  the  character 
if  an  extraneons  witness. 
Of  this  ground  of  suspicion  and  untrnstwor- 
iness,   and  of  the   use  which   English   law 
rupicH  not  to  make  of  this  most  Kuxpicious 
f  all  imaginable  evidence,  to  this  most  dan- 
rou»  of  all  imaginable  purposes,  notice  was 
ken  at  the  outset  of  this  research. 
But  what  is  done  in  this  way  in  the  strongest 
if  all  cases,  is  done  in  the  same  way  in  all 
>thcr  cases  of  inferior  strength  and  the  like 
Complexion.     To  dwell  upon  any  of  these  in- 
ferior cases,  would  be  an  anticlimax.      Such 
admissions  are  most  perfectly  consistent  with 
bat  gigantic  exception :  all  of  them  as  com- 
tetelv  repugnant  to  the  general  rule. 
2.  Civil  cases :    procedure,   in  tbe   way  of 
BCtion  at  common  law. 

In  this  case,  also,  no  question  can  be  put  to 
defendant  in  behalf  of  any  body ;  therefore 
not  in  behalf  of  a  co-dcfendaut. 
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3.  Case,  civil :  law,  equity  law  :  procedure, 
by  bill  in  equity. 

On  this  ground,  confunion  is  in  at]  its  elory: 
the  powers  of  darkness  have  mustered  all  tlicir 
force. 

At  common  law,  though  testimony,  in  whole- 
sale quantities,  is  pronounced  deccptitiouK 
without  knowing  what  it  is, — still,  take  any 
given  lot,  it  is  cither  capable  or  incapable  of 
being  true  :  it  is  not  capable  anfl  iDca^nble  at 
the  same  lime. 

The  absurdities  and  injustice  of  common  law 
were  not  enough  for  equity :  she  has  made 
improvements:  and  in  equity,  the  self-same 
statement  concerning  a  matter  of  fact,  the  self- 
same proposition,  is  true  and  false  at  the  same 
time:  for  or  aRaiiist  A,  it  is  true:  for  or  against 
B  or  C,  it  is  false.  You  who  read  this,  were 
you  sitting  this  day  twelvemonth,  at  one  o'clock 
P.M.,  in  your  study?  and  in  your  answer,  or 
your  depositions,  do  you  declare  as  much  ?  It 
IS  true,  as  against  yourself;  it  is  false,  false 
beyond  all  possibility  of  being  true,  as  against 
me,  a  defendant  along  with  you  in  the  same 
cause. 

Look  to  the  origin  of  this  difference,  you  will 
find  it  in  the  joint  influence  of  Kcvenil  con- 
curring causes : — in  the  practice  of  pursuing,  on 
the  occasion  of  such  cause,  two  modes  of  col- 
lecting evidence,  by  ansHxr  and  by  depositamt, 
agreeing  in  nothing  but  their  unfitness  for  the 
purposes  of  truth  and  justice:  in  the  confusion 
pervading  the  whole  texture  of  the  answer — 
claims  and  conccKsions  (-nnfuunded  with  af- 
6rmatioDs  and  denials, — what  a  man  says  ia 
the  character  of  a  party,  with  what  he  says  in 
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the  character  of  a  witness, — proposilioos  con- 
ct^rning  the  qucstjuii  ul'  riglit,  with  propositions 
concerning  the  question  o(  fact. 
I     Wherever  the  object  has    been  to   relieve, 
land  not  to  plunder  the  afflicted,  to  mitin:ate, 
lauil  not  to  aggravate  their  sul!eriu;;s ;  where 
Bfae  object  has  been  to  bring  to  light  the  truth, 
and  the  whole  of  the  truth,  for  the  [mrpo.ses  of 
justice;  where  such  have  been  the  objects,  and 
the  obtaining  the  simultaneous  presence  of  all 
parties  in  court  has   been   neither  physically 
Dor  prudentially   impracticable,   the  mode  of 
collecting  the  evidence  every  where  has  been 
alike  simple  and  etfectual.     Each  party   has 
been  admitted  to  declare  so  much  of  what  he 
knows,  as  promises  to  operate  in  favour  of  hia 
own  interest;  each  party,  at  the  instance,  at 
the  interrogation,  and   thereby   to  the  advan- 
tage, of  every  other: — the  testimony  of  each 
party  in  his  own  behalf,   allowed  to  be  de- 
livered, and  received  for  what  it  was  worth; 
the  testimony  of  each  party,  when  so  delivered, 
allowed   to    be   controverted   by  every  other 
party,    scrutinized    by  counter-iulerrogatioD, 
opposed  by  counter-eiidence. 
_  Such,   accordingly,   is  tlic   practice  in  the 
pourts  of  conscience :  such  is  tlie  practice  of 
■be  unlearned   judges  called   justices  of  the 
^leace,  except  in  so  far  as,  by  exclusions  forced 
upon  tlicm   by  their  learned  superiors,  they 
have    found    themselves  compelled    to  swerve 
ffMii  it.     Such  is  even  the  practice  on  trials 
before  juries;  deduction  made  of  the  still  more 
extensive  exclusions,  by  which  the  budget  of 
evidence  is  regularly  defrauded  ofthose  |>arts  of 
its  contents  which  are  likely  to  be  most  valu- 
)te,  viic.  the  testimony  of  those  individuals, 
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to  whose  perceptive  faculties  the  facts  belongs 
ing  to  the  cause  were  most  likely  to  bare  pre- 
sented themselves. 

In  equity  (as  already  observed),  in  one  and 
the  same  cause,  testimony  is  delivered  in 
masses  of  two  shapes,  each  different  from  the 
other,  as  well  as  from  the  only  g(K>d  one.  One 
mass,  in  the  form  of  what  is  called  an  ansteer, 
containing  the  ready-written  testimony  ex- 
tracted from  a  defendant  by  the  ready-writteo 
questions  containeft  tn  the  biU — an  instrument 
drawn  up  by  the  plaintilTs  law  assi-stants,  and 
witl\out  his  perusal  (or  at  least  without  bis 
sigTiatiire)  exhibited  in  his  own  name,  and  tn 
which  those  fjuestious,  the  answers  to  which 
are  expected  to  be  true,  are  preceded  by 
charges,  a  sort  of  testimony,  which  (as  already 
observed)  is  allowed  to  be  true  or  false  at 
pleasure.  In  this  shape,  testimony  is  not  called 
for  at  the  hands  of  any  persons  that  are  not 
parties,  nor,  among  parties,  at  the  hands  of  any 
persons  that  are  not  defendants  in  the  cause. 

At  common  law,  though  the  licst  evidence  is 
so  carefully  weeded  out,  yet  when  once  a  lot 
of  evidence  has  been  [>crmitted  to  come  into 
existence,  every  use  that  is  capable  of  being 
made  is  permitted  to  be  made  of  it.  Capable 
of  bcin?  tnie  with  relation  to  any  one  person, 
it  is  allowed  to  be  equally  capable  of  being 
true  with  relation  to  every  body  else.  Far 
otherwise  is  it  with  the  sort  of  evidence  eic- 
tractcd  under  the  name  of  unsuvr,  by  the  pro- 
cess employed  (as  above)  by  the  practitioner 
in  a  court  of  equity.  The  answer  (the  part  of 
it  in  question)  is  good,  as  against  me,  the  de- 
fendant whose  answer  it  is.  But  is  it  good, 
ought  it  to  be  acted  upon  as  good,  as  against 


I 

I 
I 


I 

i 

i 


Icmat-IV-I  co-7LAiNTirr  on  co-defendant. 


you,  another  defendant  alon^  with  mc  in  the 
same  cau.se  ?  To  both  questions  the  response 
must  now  be  in  the  negative.  Of  what  nature 
is  the  clause  in  question?  Anaclcnuwledgment. 
having  respect  to  the  question  of  right;  or  an 
aHscrtiou,  a  deposition,  having  respect  merely 
to  the  queation  of  fact?  If  it  be  an  acknow- 
letl^ment  of  right,  my  right  to  give  up  a  claim 
of  my  own  in  indubitable:  but  that  I  ought 
not  to  have  any  such  right  as  to  givo  up  any 
claim  of  your?!,  is  equally  indi.sputable. 

Is  it  a  statement  concerning  a  matter  of 
fiurt?  Even  here,  itt  title  to  be  admitted,  as 
against  you,  in  the  character  of  evidence,  will 
appear  to  be  bad,  or  at  lea.st  qu emotionable. 
Let  the  fact  be  even  of  the  number  of  those,  in 
relation  to  which,  at  the  time  at  which  it  hap- 
pened, I  myself  was.  if  1  speak  true,  a  prin- 
cipal witness  ;  a  fact  which,  if  I  am  to  be 
believed,  I  Kaw  with  my  own  eyes.  That 
against  myself,  in  relation  to  any  claim  that  1 
have  made,  it  may,  and  without  any  danger 
of  injustice  to  my  prejudice,  be  taken  for  true, 
is  manifest  enough  :  but  as  against  you,  and 
L|o  the  defeating  of  any  claim  of  yours,  has  it 
■lin  equal  title  to  be  taken  for  true  ?  If  any, 
ecrtainly  not  an  equal  one :  fur  there  is  this 
difference :  you.  in  your  situation,  possess  not 
that  faculty  of  counter-interrogation,  which,  for 
defence  against  injustice,  is  in  your  (tituation 
necessary',  but  in  mine  not.  By  misconcep- 
tion, 1  may  have  been  confessing  that  to  be 
true,  which  in  foct  was  not  so.  In  the  view 
uf  favouring  the  plaintiff  at  your  expense,  and 
at  the  expense  of  truth  and  justice,  with  or 
without  hix  privity,  1  may  have  been  confessing 

t?  true  which  you  knew  at  the  time  to 
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be  false.  It  ought  not,  tberefore,  to  be  taken 
for  true  as  against  you,  without  your  having 
the  faculty  to  controvert  it,  in  the  event  of  your 
regarding  it  as  false :  to  controvert  it,  viz.  by 
questions  put  to  me  in  the  way  of  cuunter-in* 
terrogation — of  cross>exaininatiou.  But  ques- 
tions in  this  way,  the  forms  of  the  court  do  not, 
on  the  occasion  in  question,  allow  you  to  put  to 
me.  What  they  do  allow  and  require  is,  that 
each  of  two  defendants  iiihall.  in  an  instrument 
called  his  answer,  make  response  to  ail  such 
proper  questions  as  the  nlaintilf  in  his  bill 
shall  have  propounded  to  Kim;  what  they  do 
not  allow  IS,  that  cither  of  two  defendants 
shall,  in  this  stage  of  the  cause  at  least,  put 
any  question  to  the  other. 

In  the  first  of  these  two  cases,  the  exclusion 
is  just  in  itself,  would  be  just  on  every  occa- 
sion, and  in  every  court.  But  what  is  it  that 
is  here  excluded  '.  Not  testimony,  but  unjust 
power ;  a  power  on  my  part  to  give  away  your 
rij,'ht5. 

In  the  other  case,  the  exclusion  may  also  be 
juHt;  but  if  it  be,  it  is  so  in  no  oUicr  than  a 
hypothetical  and  relative  sense,  relation  being 
bad  to  the  forms  of  llic  court,  the  forms  actually 
in  use.  Setting  aside  that  casual  and  advea- 
titious  and  deplorable  circumstance,  the  proper 
courae  is,  not  to  exclude  the  one  of  two  sets  of 
evidence,  but  to  admit  the  other :  not  to  pre> 
vent  my  de|KJsi(i(in  from  I>ein^  taken  into  con- 
sideration as  against  you,  hut  to  allow  you  to 
put  counter-questions  to  me.  as  you  might  do 
if  I  were  not  a  party  in  the  cause, — if  the  in- 
terrogations put  to  me.  were  put  to  me  in  the 
character  of  an  extraneous  witness. 
The  judge  would  not  then  be  reduced,  as 
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now,  to  the  necessity  of  denying,  explicitly 
or  implicitly,  a  proposition  which  the  weaker 
powers  of  Locke  bowed  down  to  as  impreg- 
nable— it  is  impMsibie  for  the  satae  thing  to  lie 
and  mt  to  be.  He  would  not  have  been  reduced 
(as  now  he  is  every  day)  to  declare,  in  deeds  if 
not  in  words,  that  the  same  evidence  is  certainly 
true  and  certainly  false.  To  the  philosopher, 
by  whom  nothing  was  to  be  got  by  it.  the  task 
was  an  impossible  one :  but  to  the  lawyer,  into 
whose  lap  e%'ery  day's  profit  is  poured  by  every 
day'H  nonsense,  neither  this  nor  a  {greater  absur- 
dity (if  the  nature  of  thinfis  affords  one)  ever 
presents  the  smallest  difficulty. 

The  olher  shape,  in  which,  in  the  same  courts, 
testimony  is  delivered,  is  that  of  a  m^ss  of  dlr- 
jtasitionx ;  a  name  extciidinfr  elsewhere  to  alt 
testimony,  but  confined,  in  linglish  law  jargon, 
to  the  de.signation  of  such  testimony  as  is  de- 
livered in  that  particular  shape.  Ansurr  is  the 
name  appmpriatcd  to  the  testimony  delivered 
by  a  defendant,  in  reply  to  the  questions  pro- 
pounded to  him  on  the  part  of  the  plaintiff  in 
the  initiative  instrumeht  called  the  bill.  De- 
positions is  the  name  appniprialed  to  the  tes- 
timony delivered  by  a  tvitness,  in  reply  to  the 
qnesljons  put  to  him  «/ivJ  voce  in  a  closet,  by  a 
sort  of  judge  or  set  of  judges,  whose  authority 
is  confined  to  the  collection  of  testimony,  with- 
out power  to  make  use  of  it. 
L  This  mode  is  a  mode  appropriated  to  the 
^llcction  of  the  testimony  of  persons  spoken  of 
under  the  name  of  witnesses.  But  in  tnis  same 
■way,  a  defendant,  every  defendant,  may  be  ex- 
amined as  a  witness : — after  a  course  of  exami- 
nation, the  duration  of  which  is  always  counted 
by  months,   not  unfrcquently  by   years, — re- 
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examined  in  another  and  much  worse  mode, 
under  this  other  name. 

Examined  :  but  now,  at  whose  instance,  and 
for  what  purpose?  By  the  liiii,  at  the  instance 
of  the  plaiutifl'ouly ;  against  him  the  defend- 
ant only  ;  his  testimony  nut  being  at  that  time 
obtainable  at  the  mstance  of  any  body  else,  nor 
employable  as  apainst  any  body  else,  that  is, 
as  against  any  other  defendant, — as  we  have 
been  seeing,  and  for  the  relatively  good  reasons 
that  we  have  seen.  By  the  inlcrro^toi'ies  (the 
name  given  to  the  questions  now  put  to  him  by 
the  examining  judge  or  judges),  he  may  be  re- 
examined at  the  instance  of  the  plaintiff  or 
plaintiffs,  as  against  any  other  defendant  or 
defendants;  he  may  be  examined,  now  for  the 
first  time,  at  tbc  instance  of  any  other  defend- 
ant or  defendants,  as  against  the  plaintiff  or 
plaintiffs,  or  as  against  any  third  defendant  or 
defendants. 

Collected  in  tliis  mode,  his  testimony  may 
now  be  employed  against  others  beside  him- 
self: employed,  and  with  propriety;  but  if 
wiUi  propriety,  for  what  reasons,  and  thence 
on  what  conditions?  On  condition  that  every 
person  against  wbuni  it  is  employed,  shall  have 
the  faculty  of  employing  bis  exertions  for  tlie 
correction,  completion,  and  (upon  occasion) 
contmdiction  ol  it,  by  counter-interrogaliou 
and  counter-evidence.  In  this  mode, — is  it  at 
the  instance  of  the  plaintiff  that  he  is  exa- 
mined '.  This  faculty  thu  plaiutiff  jMsscstei  of 
course:  for, — with  relation  to  the  setf-serviag 
testimony,  which  the  defendant,  as  far  as  con- 
science  and  prudence  will  give  him  leave,  will 
not  fail  to  bring  forward,-  -the  interrogatories 
furmcd  by  tlie  plainttfl's  agents,  and  from  them 
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received  and  employed  by  the  examining  judge 
or  judges,  will  liave  an  effect  analogous  to  that 
of  the  counter-interrogatorieK  propounded  to, 
and  in  tlic  case  of,  an  extraneous  witness. 

On  this  footing  stands,  it  should  seem,  the 
law  of  reason ;  and  on  this  same  footing,  for 
fcught  I  know,  may  stand  the  actually  eiita* 
jtished  law. 

But,  to  the  faculty  of  administeriug  to  a  de- 

iodant  interrogatories  from  all  those  various 

luartcrs  to  all  those  various  purposes,  actual 

tlaw  adds  a  Hniilation.  a  saving  clause :  saving 

vlt  just    e.ixeptioHt.      These   exceptions,  acll- 

''ityled  just,  what  arc  they  ?    Exceptions  on  the 

score  of  interest.     Of  what  interest  ?    This  is 

more  than  I  can  undertake  to  answer,  at  least 

with  any  lull  assurance.    A  defendant  without 

interest  in  the  cause  ?    How  can  that  be  ?  If  he 

Ub  without  interest,  this  very  exemption  from 

'interest  is  recogiuKcd  as  a  circumstance,  the 

effect  of  which  is  to- preclude  the  plainiitTfrom 

dealing  with  him   in  the  character  of  a  de- 

.lendant. 

p  On  the  score  of  interest,  a  defendant  not  to 
be  re-examined  against  himself,  at  the  instance 
,  of  the  plaintiDV  Why  not  ?  Uoodorbad,  the  in- 
herest  did  not  exclude  him  from  being  examined 
against  himself  at  the  instance  of  the  same 
person  the  drst  time;  why  should  it  a  se- 
cond? 

On  the  score  of  interest,  a  defendant  Primus 

)t   to   be  examined    against   himself,   at   the 

itancc  of  defendant  Sccundus?    Why  not? 

Applie<l  to  the  preseni  case,  the  import  of 

le   word   ititerext   »s    indistinct   and    obaeurc. 

Speaking  of  a  defendant  as  having  an  interest 

some  cases  (viz.  in  the  cases  m  which,  on 
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the  score  of  that  tntereat,  his  testimony  is  ex* 
eluded),  implies  that  there  are  other  cases  in 
which  he  has  no  interest,  viz.  those  cases  (for 
such  there  are)  in  which  his  testimony  is  ad- 
mitted. But  a  defendant — a  party  in  the  cause — ■ 
and  yet  without  interest  in  the  cause?  Ilow  caii 
that  be  ? 

But  it  may  happen  (it  may  be  said),  and 
every  now  and  then  does  happen,  that  a  [>erson 
is  actually  made  defendant  in  a  cause  in  which, 
wlietbcr  he  be  thought  or  no  to  have  an  in- 
terest, he  really  has  none;  for  in  every  cause 
it  rests  with  the  plaintiff  to  put  upon  the  list 
of  defendants  any  person  and  every  person  ho 
thinks  tit.  True;  but  when  casen  of  this  de- 
scription are  laid  out  of  the  question,  the  diffi- 
culty remains  notwithstanding.  In  this  case 
(supposing  the  existence  of  it  ascertained),  the 
name  of  tlie  defendant,  the  name  which  ought 
not  to  have  been  put  upon  the  list,  may  be 
struck  out  of  it.  Those  cases  in  which  the 
defendant  has  clearly  no  interest  to  any  sort  of 
purpu.<>e,  being  set  aside  ;  there  remain  cases  in 
which  he  has  not,  and  at  the  same  time  has,  an 
interest;  has  an  interest,  to  tlie  pur|H>sc  of  the 
continuance  of  his  name  on  the  list  of  defend- 
ants; has  not  an  interest,  to  the  purpose  of  his 
testimony's  being  regarded  as  inadmissible. 

1.  First,  let  it  be  proposed  that  he  be  ex- 
amined at  the  instance  of  the  plaintiff.  It  must 
then  be  either  as  against  himself,  or  as  against 
another  defendant  or  defendants :  for  though 
two  or  more  persons  happen  to  lind  themselves 
together  on  that  side  of^the  cause,  it  may  hap- 
pen to  them  to  have  interests  as  opposite  to 
each  other,  as  that  of  any  one  of  them  to  that 
of  the  plaintiflT:  inasmuch  as  it  rests  with  the 
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plaintiff  to  put  upon  the  list  of  defendants 
whatever  persons  he  pleases. 

Moreover,  what  may  also  happen  is,  that  on 
the  plaintiff's  side  of  the  cause  there  may  be 
more  persons  than  one;  say  two:  that,  as  be- 
tween those  two  plaintiffs,  there  may  be,  to 
some  purpose  or  other,  an  opposition  of  inte- 
rests, as  between  two  defendants ;  for  though 
no  person  can  be  upon  the  list  of  plaintiffs 
without  his  choice,  yet  so  it  may  happen,  that 
in  consideration  of  a  community  of  interests  in 
some  I'cspects.  two  natural  adversaries  may 
rater  into  this  sort  of  alliance.* 

As  against  the  defendant  himself,  it  is  a  con- 
ceivablt!  case  that  the  iilaintiff  may  wish  to  exa- 
mine the  defendant ;  though  a  case  not  likely  to 
be  frequently  exemplified.  A  defendant  cannot 
come  to  be  examined  on  behalf  of  the  plaintiff, 
under  the  name  of  examination,  (viz.  by  inter- 
rogatories put  to  him  by  a  clerk  in  the  exa- 
miner's office,  or  a  master  in  chancery,  or  a 
set  of  commissioners  anpointed  for  the  pur- 
pose), without  having  already  been  exammed 
by  the  plaintiff  himself,  that  is,  by  the  law  as- 
sistants oi  the  plaintiff  himself,  without  the 
name  of  examination,  viz.  in  and  by  the  instru- 
ment called  the  bill. 

But,  in  general,  the  interrogation  by  bill,  the 
examination  that  extracts  the  testimony  in  the 
shape  of  an  instrument  called  an  atimvr, — that 

*  Pour  co>cl»iaiuita  oo  an  inuiflicient  tuod:  two  put 
itiemMlveB  together  on  the  list  of  platiitilTs ;  the  two  other* 
are  put  by  them  upon  Uielist  ofdefciKlants:  between  pU Id liff 
vm)  plainlifT  there  ii  here  ttie  tttine  oppoiitioo  of  inlcrest  a* 
between  defeiwhiii  niid  defendant,  or  l>elwc«n  either  deffixl- 
■ni  and  cither  pbuiiUfT. 
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examination,  notwithstanding  the  time  tod 
opportunity  it  atibrds  for  concerting  with  an 
atlurucy  the  means  of  evasion  and  safe  perjury', 
wUl,  in  general,  be  much  more  efficient  than 
the  examination  performed  through  the  medium 
of  the  judge  or  judges  od  hoc,  (the  examin- 
ing clerk,  the  master,  or  the  commissioners); 
viz.  the  examination  by  which  the  testimony 
is  produced  in  the  shape  of  an  instrument  co(n> 
posed  of  depositions.     More  efficient?    Why! 

1.  Because,  by  bill,  the  plaintiff,  that  is,  his 
law  assistants,  with  the  help  of  exceptiouH  tu 
the  answer,  and  amendments  to  the  bill,  keep 
on  examining  the  defendant,  till  the  plaiiitifl' 
and  hiN  law  assistantn  are  »atistied  with  the 
completeness  at  leaat  (if  not  with  the  corroct- 
ness)  of  the  answer ;  or  at  any  rate  till,  in  case 
of  contestation,  tfaey  are  informed  by  the  judge 
ed  hoc  that  they  have  reason  to  be  satisfied. 

2.  Because  it  is  pivhabte  that,  at  least  in  the 
judgment  uf  the  plaintiff  and  his  law  assistants, 
better  care  will  in  this  respect  be  taken  of 
his  intercKts  by  those  assistants,  ttian  by  ibe 
examining  judge  or  judges;  even  where  half  of 
the  number  arc  (under  the  name  of  a  commis- 
sioner or  commissioners)  nominated  by  these 
assistants  themselves : — Ktidccrtatti,  that,  in  the 
jud^ent  Dot  only  of  those  assistants,  but  of 
every  impartial  person  to  whose  consideration 
the  case  presents  itself,  better  care  will  be 
taken  by  those  same  assistants,  than  (sjteaking 
of  situations  and  nnt  individuals)  is  likely  to 
be  taken  by  the  judge  ad  hoc,  if  be  be  an  exa- 
mining clerk,  or  a  master  sitting  in  his  closet; 
that  is,  in  both  cases,  by  a  person  who,  in  the 
nature  of  things,  cannot  have  any  other  wish 
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or  object,  than  either  to  get  the  biuiness  out 
(^  his  hands  as  soon  as  possible,  for  the  sake  of 
his  ease,  or  to  keep  it  in  them  as  long  as  pos* 
■ible,  for  the  sake  of  the  fees. 
.  After  having  then,  and  on  every  point  of  the 
cause,  carried  the  examination  of  his  adversary 
the  defendant  to  its  utmost  length,  in  the  more 
efficient  mode,  (that  is,  in  the  mode  which,  in 
general,  bids  fairer  for  being  efficient) ;  is  there 
any  incident  or  consideration  that  naturally 
ana.  reasonably  may  engage  him  to  add  to  it, 
'by  another  examination  in  the  less  efficient 
Biode  ?  Such  incidents  or  considerations  may 
not  in  every  case  be  wanting.  Despairing  of 
being  able  to  extract  the  truth,  where  the  de- 
fendant, with  an  attorney  at  his  elbow,  has 
month  after  month  for  concerting  tlie  means  of 
successful  evasion  and  safe  perjury ;  (the  cause 
being,  in  point  of  locality,  of  that  sort  which, 
under  the  name  of  a  country  cause,  affords  ex- 
amining judges,  under  the  name  of  commis- 
■ioners,  that  may  be  awake,  instead  of  one  that 
will  be  asleep) ;  it  may  happen,  that,  in  the 
person  of  a  particular  lawyer,  in  the  character 
t>i  commissioner,  nominated  by  himself,  the 
plaintiff  may  see  an  examiner,  who  (with 
the  advantage  of  vim  voce  interrogation, — exa* 
mination  in  a  form  which,  calling  for  responses 
<m  the  spot,  cuts  off  the  opportunity  of  menda- 
city-serving suggestion  and  premeditation)  pro- 
mises to  his  expectation  a  better  chance  for 
the  effectual  extraction  of  the  desired  truth, 
than  Could  have  been  obtained  in  the  mode  of 
examination  by  bill,  under  the 'disadvantages 
above  mentioned. 
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Another  case  that  may  happen  is,  that  (be 
defendant,  after  having  given  liis  answer,  may 
go  into  some  foreign  territory ;  and  a  pair  or 
a  set  of  commissioners  being  to  be  sent  into, 
or  fonnd  in,  that  foreign  territory,  for  the  pur- 
pose of  taking,  at  the  instance  of  the  defendant, 
the  depositions  of  extraneous  witnesses, — it 
may  be  deemed  more  convenii-nt  to  take  the 
benefit  of  that  opportunity,  and  extract  the 
ulterior  testimony  of  the  defendant  through 
that  same  channel,  than,  at\er  adding  amend- 
ments to  the  bill,  to  aim  at  the  extraction  of 
the  ulterior  testimony  in  the  shai>e  of  a  further 
answer  to  the  bill. 

2.  At  any  rate,  the  case  just  mentioned  will 
be  comparatively  an  '  uncommon  case.  But 
what  cannot  be  an  uncommon  ease  is,  that,  as 
against  one  defendant,  the  plaintiO'  shall  ha^'e 
need  of  the  testimony  of  another  defendant. 

But  has  he  not,  in  the  way  of  bill,  been  exa* 
<  mining  them  both,  and  examining  them  to  tbe 
utmost?  Ves;  but  (not  to  revert  to  the  rare 
incidents  and  considerations  above  mentioned) 
against  the  making  use  of  the  testimony  of  one 
defendant  against  another,  there  is  this  objec- 
tion. As  against  himself,  defendant  Primus 
has  been  sutHciently  examined ;  for,  to  extract 
from  him  such  facts  and  circumstances  as  make 
for  his  own  advantage,  no  counter- interrogation 
can  be  necessary.  But,  as  against  defendant 
Secundus,  derendant  Primus  has  not  been  suf- 
ficiently examined ;  for,  in  order  to  extract 
from  defendant  Primus  tlie  whole  of  the  facts 
and  circumstances  within  his  knowledge  that 
make  for  the  advantage  of  defendant  Secundus. 
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counter-interrogation  may  be  necessary ;  and 
such  counter- interrogation  defendant  Secundus 
has  had  no  opportunity  of  administering. 

But  if,  in  behalf  of  the  plaintiff,  and  ax 
against  defendant  Secundus,  defendant  Primus 
has  been  examined  in  the  character  «f  a  wit- 
ness; if,  pt-o  tattto,  his  testimony  has  been 
extracted  from  him  in  the  sha|)C  %>^  di-posUhm, 
as  above  explained ; — he  having  been  examined 
(as  against  defendant  Secundus)  in  the  cha- 
racter of  a  kUikxs,  defendant  Secundus  has 
had,  or  at  least  might  have  had,  and  ought  to 
have  had,  the  faculty  of  counter-interrogating 
him  :  of  [M-Tforming  upon  him  that  oi)eration 
which,  by  an  abuse  of  words,  is  called,  in 
equity  language,  cmag-crammation  (just  as  if  it 
were  the  same  operation  that  in  common  law 
procedure  goes  by  that  name) ;  upon  exactly 
the  same  plan,  how  imperfect  soever,  in  which 
the  operation  so  denominated  is  performed 
upon  an  extraneous  witness. 

■  Suppose  two  plaintiffs,  and  suppose  either  dc- 

■  fendant  (say,  as  before,  defendant  Primus)  to  be 
I  examined  at  the  instance  of  plaintiff'  Primus  as 
HftHinst  plaintiff  Secundus ;    the  case  may  be 

much  the  same  as  the  last.  By  the  inlerropilo- 
ries  put  in  the  Ijill,  and  therefore  put  by  both,  as 
much  of  the  facts  and  cireumstanees  as  make  in 
favour  of  the  one  will  lisvt-  been  extracted,  as  of 
those  whith  make  in  favour  of  the  other.  True; 
if  he  to  whom  the  truth,  taken  in  its  totality,  is 

I  believed  by  him  to  be  adverse,  will  consent  to 
the  interrogations  necessary  lo  the  complete 
extraction  of  it:  but  such  candour  is  too  much 
to  be  in  every  ca«e  expected.  Suppose,  then. 
a  failure  of  union  in  thi«  respect, — the  resource 
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will  be,  on  the  one  hand,  an  examination  per- 
formed on  defendant  Primiis,  on  the  footing  of 
a  witness,  at  the  instance  of  plaintitVIViinuM,  as 
against  plaintiff  Secnndns;  on  the  other  hand, 
cross- exuniiniitiun  of  the  same  defcndant-wit- 
jlSKK  by  plaintiff  Secundus. 

Now  then,  in  regard  to  interest.  Some  in- 
terest, opposite  to  that  of  the  plaintiff,  defend- 
nt  Primus  must  have,  or  be  liable  to  have; 
Ise,  even  though  the  cause  were  what  in  equity 
aw  is  ealled  an  amicable  one,  there  could  be  no 
cause.*  But  it  may  be,  that, — tbuugli  the  two 
defendants  have  each  of  them  an  interest 
opposite  to  that  of  the  plaiolifi", — dcfondaut  Pri- 
mus, as  to  some  point  in  dispute  between  the 
plaintiff' and  defendant  Secundus,  has  an  interest 
of  his  own,  opposite  to  that  of  defendant  Se- 
cundus. 

In  tliis  case,  supposing  the  interest  to  be  of 
tliat  sort  which  in  equity  law  ranks  under  that 
name, — and  supposing  llie  interest  to  be  of  that 
nature,  that,  by  defendant  Primus's  dci>osing  to 


*  In  equity,  about  hatf  the  niimber  of  caoses  tikat  ctoit 

f 'before  the  court  (at  least  in  by  Tar  the  busiest  of  the  t«o 

fliat  equity  courts,  the  Court  of  Chancery)  are  unicaU* 

CMUes.    At  common  law,  th«K  is  scarce  such  a  thtoir  u  M 

hamicable  cause.    In  equity,  what  is  tlii-re  that  sliould  lie  M 

LDiucli  (iiure  uioljlic  of  umiiy  than  iJi  common  law  ?  To  fhcodt, 

H  well  ns  foeH,  the  younj^r  siner  is  a  still  morv  mcivikis 

vampire  than  the  cider.     To  the  uniuitiuted.  the  problem  will 

have  all  the  air  of  an  enigma.     Tlic  (olutitui  will  be  to  bt 

found  in  thv  compbcatnl  nuliirc  of  the  ^at^-r  part  of  tlic 

causes  that  cotnc  Itcforo  ii  court  of  equity,  (the  origiRnl  coiiiU 

not  having;  powcr$  R<lc'ii)alP  to  the  IrcJilmmt  of  complicattd 

caaea) ;  m>  coniplicntei),  that,  (o  snve  ihcmsckes  frtMn  *a  io- 

flnite  AWKTRi  of  coutingciit  suits,  parties  submit,  hy  Rencal 

consent,  to  the  pressure  nf  one  intiiid  one. 
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the  prejudice  of  the  interest  of  defendant  Se- 
cunaus,  the  interest  of  defendant  Primus  would 
be  served  ; — the  allowance  of  an  objection  to 
the  admission  of  the  testimony  of  defendant 
Primus,  would,  if  made  on  the  part  of  defendant 
Secundus,  be  cunHistent  enough  with  the  general 
principle. 

But  now,  let  it  be  at  the  instance  of  defend- 
ant Secundus,  that  the  testimony  of  defendant 
Primus  is  called  for :  and  let  the  interest  of  de- 
fendant Primus  be  such,  that,  by  delivering  tlie 
testimony  so  called  for,  his  o\vn  interest  would 
be  disserved.  Would  an  objection,  un  the  score 
of  interest,  lie.  in  the  mouth  of  defendant  Pri- 
mus, whose  testimony  is  thus  called  for,  to  his 
own  prejudice  and  against  his  own  w'lll  i 

With  the  general  principle  which  gives  to 
every  man  in  the  character  of  plaintiff  the 
remedy  by  bill  against  every  other  man  in  the 
character  of  plaintiff,  such  objection  would  cer- 
tainly not  harmonize.  For,  among  the  distin- 
guishing features  of  equity  law,  one  of  the  most 
characteristic  is,  the  aflbrding  to  the  plaintiff 
that  power  which  the  gentle  band  of  common 
law  will  not  trust  liirn  with, — the  power  of 
extracting  testimony  in  his  favour  from  the 
bosom  of  his  adversary. 

But, — on  the  groundofauotherprinciple,  acted 
upon  at  least,  if  not  openly  rccogiii/xd,  iu  equity 
law, — testimony  adverse  to  tlie  interest  of  a 
defendant  ought  not  to  be  extracted  at  the 
instance  of  any  co-defendant ;  at  the  instance 
of  any  person  but  a  plaintiff.  From  a  plaintiff, 
testimony  is  not  allowed  by  equity  law  to  be 
extracted  in  any  shape,  by  or  at  the  instance  of 
a  defendant ;  why  should  that  of  a  defendant 
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be  allowed  to  be  thus  extracted,  by  or  at  the 
instance  of  another  defendant?  Not  from  a 
plaintiff;  because,  were  that  allowed,  the  law- 
yers would  be  defrauded  of  the  benefit  of  an- 
other cause,  under  the  name  of  a  cross  cause. 
How  should  it,  therefore,  from  a  co-defendant  ? 
Would  not  a  loss  of  the  same  nature  be  iscutred? 
It  would  not  be  called  a  cross  cause,  indeed ; 
but  so  long  as  it  had  the  beneficial  properties, 
names  would  not  be  worth  thinking  about. 

The  man  of  law  is  not  consistent  in  any 
thing, — not  even  in  rapacity.  Where,  at  the 
instance  of  a  defendant,  the  plaintiff  is  to  be 
examined,  they  will  not  suffer  it  to  be  done 
without  a  .cause  on  purpose :  where,  at  the  in- 
stance ofEt  defendant,  another  defendant  is  to 
be  examined,  it  may,  perhaps,  not  have  oc- 
curred to  them  to  discover  we  same  iropedi' 
ments.  . 
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We  may  now  take  our  leave  of  the  two  Ltitin 
maxims,  iintlcr  whieli,  when  laid  togetlier.  little 
IcM  tban  tlie  wliole  subject  of  the  present  Book 
may  be  coniprehemlrd. 

1 .  Kei/to  litbi't  esse  teglh  in  propria  cumti, 
'  "2.  S'emo  taietur  seipsiim  prodere. 

Of  each  of  them  we  see  that, 

1.  In  the  character  of  a  general  declarative 
proposition,  undertaking  to  represent  the  actual 
state  of  the  established  law,  it  Ik  nolorioiisly 
false ;  it  swerves  most  widely  and  notoriously 
from  the  truth. 

2.  That,  when  compared  with  the  ends  of 
justice  and  the  dictates  of  utility  in  that  behalf. 
It  is,  in  so  far  as  the  fact  declared  by  it  \s  true, 
deplorably  pernicious. 

3.  That,  in  <leliver!ng  these  rules  (each  of 
tliem)  as  true  without  exception,  as  Black- 
stone  (for  example)  and  so  many  others  have 
done,  they  have  uttered  so  many  most  palpable 
and  notorious  untruths;  trusting, — for  the  recep- 
tion of  the  propositions  in  the  character  of  true 
propositions,  and  for  their  own  escape  from  the 
disgrace  generally  and  worthily  attached  to  im- 
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probity  in  tliat  disgraceful  shape, — to  the  confu- 
sion in  which  the  subject  has  been  involved  by 
their  arts  ;  and  lo  that  gcueral  and  indefatigably 
cultivated  ignorance,  by  which  all  who  do  Dot 
Bland  engaRed  by  sinister  interest  to  defend  and 
propagate  the  misrepresentation,  are  dubarred 
and  disqualihed  from  detecting  it.* 

4.  That,  in  favour  of  the  rule  pretending  to 
oppose  an  eft'ectual  bar  to  self- disserving,  under 
the  name  of  self-betraying,  testimony,  the  plea 
of  humanity  and  tenderness  is  a  mere  pretence. 

5.  That,  by  the  unhappy  success  with  which 
this  pretence  has  been  jilaycd  oft",  a  most  per- 
jiicious  and  widely  spread  correspondent  super- 
stition has  been  propagated  and  rooted  in  the 

Eublic  mind :  iusomucb  that  the  people,  having 
een  generally  duped  by  this  imposture,  have 


*  Blackilone  scruples  not  to  B*sen,  in  cxpirsa  term*,  that 
*'  the  Uw  of  Euglund  ....  to  avoid  nil  tcinptulion*  of  per* 
juiT,  lujis  it  down  sx*  an  invariable  rule,  ibnl  jtcmo  Itttit  tnt 
delict  in  prapriA  cavti!." — Comm.  iii.  c.  '23. 

Kron)  thin,  thnn  which  n  morr  tank  mi*rrprt«vntatioa  nettt 

cunimittcd   in  paper,   tr-t   any  one  jil<%c  of  the  sort  ef 

ntiiilion  by  irhich  ihr  iiiiu'U  of  ell  the  rising  goacnitiM, 

ill  (in  a  won])  of  nil  who  ate  not  profciscd  Inwyci^,  arc  con- 
'  dcrancd  to  be  poi«onf(l,  on  a  lubject  so  important  ns  that  ot 
law,  — tJiat  rule  of  action,  for  tUo  ii^nornncc  or  niisconccpbaa 
of  which  iWy  arc  punishable  cver^-  nioment  of  their  lii«Bt 

Thu*  much  as  to  maUer  of  fact :  and  note,  that,  to  to  nat- 
ter ofrcuton,  it  is  on  tliis  notorious  and  wide-sir«tchia^  fain- 
bood,  in  conjunction  with  &  real  truth,  vix.  ihc  **  Auificiencjr 
of  one  nitneu,"  and  he  the  son.  of  wilueta  on  whom  an  ci- 
duaioJt  is  so  falsely  repre»eiiletl  as  put  by  tJiat  rule, — that 
Bi&rksioni?  firounds  "  the  superior  rfasoiiablenciH  of  the  bw 
of  Ei>^lii[id,"  as  to  itie  point  in  uuotion  :  a  Hupciiority  "  ac- 
knowlol'^cd"  (h^  give*  us  ii>  uiidmlnnd]  by  the  Romnn  law. 
and  by  the  Scorch  law  ns  a  branch  of  it.  rrem  the  conMt- 
tivM  of  the  piriure  in  jioint  of  lisct,  hero  (as  clseuhcrc)  jiMlf^ 
uf  the  valut-  of  the  pini»r. 
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been  to  such  a  degree  (lcceive<l,  as  to  regard 
with  emotions  of  reapect  and  gratitude  the 
treachery  by  which  their  dearest  interests  have 
thus  been  sacrificed. 

The  truth  of  Ihe  above  propositions  is,  it  is 

»  presumed,  tolerably  well  established.  But, 
being  thus  mischievous,  how  came  it  to  be 
established  ?  By  what  considerations  did  it 
recommend  itself  to  the  minds  of  those  by 
whom  it  has  been  established  ? 

»  Interest,  sinister  interest,  though  in  every 
country  it  will  account  so  KatiKfHctdrily  for  the 
jarisprudential  system,  will  not  afford  a  sepa- 
rate account  for  every  particular  arrangement. 
In  some  instances,  interest  would  really  be 
Deutor :  in  others,  its  indications  might  fail  of 
being  perceived:  and  wherever  there  is  nothing 
to  be  K"t  by  thwarting  public  o])inion,  there  is 

I  every  thing  to  be  saved  by  conforming  to  it.  > 
The  maxims,  or  general  propositions,  to  which 
the  most  fxlenjiivf  ly  a]>))Iicuble  notions  of  juris- 
prudential law  have  been  consigned,  have  owed 
their  origin  (when  not  to  official  and  siniRter 
interest)  to  some  play  of  the  affections  or  the 
B  imagination, — to  some  anti|>athy,  sympathy,  or 
■  caprice, — now  and  then  to  some  ^newof  utdity, 
though  almost  always  either  too  scanty  or  too 
wide.     For  the  times  when  these  maxims  have 

I  been  formed  have  been  times  of  inexperience: 
times  in  which,  for  want  of  the  requisite  mass 
of  experience,  something  was  omitted,  that  re- 
quired to  be  eitlter  added  to  (he  extent  of  the 
Proposition  or  subtracted  from  it,  ere  it  could 
e  rcn<k-rcd  commensurate  to  the  exigency  of 
the  public  interest  un  that  ground. 
Suppose  the  maxim  to  have  had  its  root  in 
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general  utility.  By  tbe  inordinate  extent  uk- 
Bumcd  by  it,  it  would  spread  far  beyond  the 
root;  including  particular  propositions  in  abun> 
dance,  for  which  no  root  could  be  found  either 
on  the  ground  of  utility  or  any  other. 

From  the  observation  of  Oie  prevalence  of 
self-regard ing  interest  in  every  human  bosom, 
(a  principle  u]ton  which  the  individual  and  the 
species  depend  for  their  preservation),  and  of 
the  undesirable  influence  which  this  principle 
was  so  apt  to  exercise  upon  human  testimony; 
judges, — men  delegated  by  the  sovereign  to  dis- 
pose of  die  fate  of  others  for  whom  they  had 
no  regard,  sometimes  by  punishing  their  of- 
fcDces,  sometimes  by  terminating  their  disputes, 
—  formed  to  themselves,  at  an  early  period, 
this  general  proposition  or  maxim, — No  man 
ought  to  be  a  witne&s  in  his  own  cause.  It  is 
susceptible  of  more  senses  than  one :  but  in  do 
sense  n-ould  it  ever  have  gained  footing,  had  it 
not  been  for  the  indiH'erence  of  those  by  whom 
it  wats  applied,  to  its  effect  upon  the  feelings  and 
interests  of  those  to  whose  concerns  it  was 
applied.  At  bottom,  in  the  breast  of  the  judge 
by  whom  it  was  first  broached,  it  could  have  hul 
no  more  warrantable  origin  (whether  he  were 
or  were  not  aware  of  it)  than  that  of  a  desire  to 
save  his  own  time  and  trouble  :  for,  be  he  who 
he  may, — let  hLs  existence  have  occupied  this 
or  that  portion  of  s|>acc  and  time, — what  he 
could  not  but  be  conscious  of,  is,  that  in  those 
instances  in  which,  having  a  real  interest  in 
forming  a  right  decision,  he  has  felt  a  real  anx- 
iety to  render  it  conformable  to  the  truth  of  the 
case,  —  in  a  word,  as  often  as,  in  the  chaiacter 
of  the  father  or  master  of  a  family,  he  has  been 
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really  solicitous  to  come  at  the  truth,  and  the 
whole  truth, — his  conduct  has  never  been  such 
as  this  maxim  prescribes.  Pursue  its  applica- 
tion to  the  daily  concents  of  a  family,  and 
extend  it  to  every  family,  you  will  find  it  in- 
compatibb  with  the  existence  of  the  species 
for  any  considerable  length  of  time. 

Whatever  was  the  real  reason, — the  ostensible 
reason,  the  reason  assigned  to  the  public,  is 
evident  enough:  the  danger  of  deception;  the 
danger  lest  the  judgment  of  the  juoge  should 
be  misled,  by  testimony  issuing  from  a  source 
from  which  it  was  so  liable  to  receive  a  direc- 
tion deviatinf^  fmm  the  path  of  truth,  the  only 
path  that  leads  to  justice. 
-  In  this  way  the  system  of  exclusion  first 
introduced  itself:  attaching  upon  bnih  parties  in 
a  cause,  defendant  as  well  a^  plaiiititf;  but  in 
the  first  instance,  and  with  greatest  effect,  upon 
the  plaintiff,  with  whom  every  suit  originates : 
upon  the  testimony  of  tlie  plaintiff,  considered 
as  proffered  by  himself. 

By  favour  of  the  weakness  of  the  human 
mind,  and  tlie  indistinclnesus  and  variability  of 
language, — under  the  influence  of  supervening 
circnmstanccs,  —  maxims  (more  especially 
maxims  ofjurisprudence)  have  received  an  exten- 
sion, sometimes  for  the  better,  sometimes  for  the 
worse.  By  the  maxim  of  English  constitutional 
law.  "  the  king  can  do  no  wrong,"  notliing 
more  was  probably  meant  by  the  first  franierof 
it.  than  to  express  the  inviolability  of  that  func- 
tionary: under  favour  of  the  ambiguity  of  the 
sense  attached  to  the  word  can,  some  opposition 
lawyer  of  Uie  day  took  occasion,  by  a  happy 
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exertion  of  professional  art,  to  ^(l  upon  that 
manifrstation  of  power  a  declaration  of  im- 
jwicuce.  Had  lawyercraft  never  exerted  itJelf 
to  any  worse  purpose,  the  demand  for  these 
pages  would  never  have  existed. 

i'tom  tlic  ()bser\'ation  of  tin?  iterturbation  that 
would  naturally  manifest  itself  in  the  counte- 
nance of  a  malefactor,  when  questioned  on  the 
subject  of  his  misdeeds,  some  judge  (actuated 
by  misapplied  compassion,  or  possibly  by 
corrupt  partiality,  or  society  in  guilt)  took  oc- 
casion to  desist  from  the  inquiry,  grounding  the 
dereiiction,  perhaps,  on  a  new  and  strained 
interpretation  of  the  maxim.  No  man  ought  to 
be  a  witucss  iu  his  own  cause.  If  the  practice 
originally  rested  on  that  ground,  it  did  not  long 
remain  there ;  since  a  fresh  ground  was  made 
for  it  in  the  narrower  and  more  apposite  maxim, 
fio  man  is  bound  to  criminate — or  (in  language 
more  rbctoricai,  more  delusive,  aod  therefore 
better  adapted  to  the  purpose)  to  accuse  — 
himself. 

Be  this  as  it  may;  the  system  of  csclusions 
came  in  this  way  to  be  extendi^d  to  the  testi- 
mony of  a  defendant,  considered  as  called  for, 
against  his  will,  by  his  adversary  the  platatHr, 
or  by  the  judge. 

The  case  thus  far  under  consideration  is  a 
simple  case :  parties,  at  most  but  two ;  one  OD 
a  side.  In  a  suit  of  the  criminal  kind,  insti- 
tuted and  carried  on  by  the  judge  alone,  with- 
out the  intervention  of  any  individual  in  the 
character  of  plaioliff,  the  number  of  the 
lift  even  reiluced  to  one. 

In  a  caAc  thus  simple, — so  far  as  exclusion 
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takes  place, — there  can  be  do  room  for  doubt 

(as  far  as  utility,  or  the  semblance  of  it,  is  cod- 
cemetl)  in  whicli  cjuarter,  (that  is,  in  which  of 
the  two  maxims  above  mentioned),  the  prohi- 
bition originates.  Is  it  by  the  party  himself 
that  the  judge  is  called  upon  to  receive  bis  tes- 
timony ?  Fear  of  deception  is  the  reason  or  the 
pretence,  and  the  maxim  is.  No  man  ought  to 
be  a  niiness  in  his  own  cause.  Is  it  by  the 
adverse  party  that  the  judge  is  called  upon  to 
receive,  and  (as  it  is  not  in  the  nature  of  the 
case  that  it  should  be  delivered  willingly)  to 
compel,  'the  testimony?  Fear  of  vexation  is. 
the  reason  or  the  pretence,  and  the  maxim  is. 
No  man  is  bound — ^or.  No  man  ought  to  be 
bound — to  criminate,  accuse,  or  (to  slide  it  on 
to  non-criminal  cases)  hurt,  harm,  injure,  pre- 
judice,  himself. 

I  But,  for  this  long  time,  causes  have  from 
time  to  time  appeared,  of  a  more  complicated 
texture  :  causes  presenting,  either  on  one  side 
(and  on  either  side),  or  even  on  both  sides, 
parties  in  greater  number :  two,  or  a  number 
indefinitely  greater ;  but  on  this  occasion,  for 
excmplilication,  two  will  serve  as  well  as 
twenty. 

I  Suppose  two  of  each  side  :  what  is  to 
be  done  here  ?  Apply  (he  true  reason,  fear 
of  deception,  fear  ot  vexation ;  you  will  now 
6nd  cases  in  which  they  will  not  hold.  No 
matter:  the  maxim  is  framed;  it  has  attained 

'  its  full  growth :  it  has  taken  root  of  itself:  it 
has  become  familiar  to  many  a  tongue,  the 
head  containing  which  saw  no  reason  for  it, 
nor  ever  thought  it  worth  white  to  look  for 
one. 
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.  If  this  be  so,  on  this  ground  then  we  muit 
look  for  the  origin  of  the  practice  in  one  or 
other  of  the  two  maxims ;  giving  up  the  idea  of 
looking  for  a  reason,  in  the  conduct  of  men  to 
whom  it  never  occurred  to  look  for  a  reason  -~ 
to  look  for  any  thing  beyond  the  rule. , 
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KXCLtlSION    OP    EVIbKNCB    FOR    WANT   Of 
MULTirLICITT. 


Sect.   1.  —  Impropriety   of  cvcbaion   on   tkit 
ground. 

On  the  several  preceding:  grounds,  ihe  im- 
propriety of  the  practice  of  excluding  evidence 
nas  been  rendered,  I  am  inclined  to  think, 
sufficiently  apparent  :  if  so,  on  the  present 
ground  it  must  be  much  more  palpable.  In 
thone  eased,  a  cause  of  suspicion,  and  for  the 
most  part  not  an  ill-grounded  one,  exists :  and 
the  error  consists  in  employing  exclusion,  where 
watchfulness  alone  would  have  been  the  proper 
remedy.  In  the  present  instance,  not  so  much 
as  the  slightest  cause  of  suspicion  is  so  much 
as  fancied  to  exist ;  and  yet  a  man  is  excluded 
without  mercy.  Excluded;  and  for  what 
reason  ?  For  this,  and  this  alone ;  that  another 
man,  having  it  in  his  {lower  to  give  evidence 
pertinent  to  the  case,  is  not  to  be  found. 

When  suspicion  in  the  ground  of  exclusion, 
Ihe  assumption  is,  that  some  men  (/'.  c.  all  men 
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belonging  to  any  of  the  suspected  classes)  arc 
liars.    Where  want  of  multiplicity  of  evidence 
is  the  ground,  the  assumption  is,  that  all  men, 
all  men  without  exception,  are  in  this  unhappy 
case.     Take  any  two  men,  men  of  the  most 
trustworthy  complexion,  an  well  in  respect  of 
individual  character  as  in  respect  of  station  in 
life :  take  these  two   men  ;   if  a  demand   for   ■ 
their  testimony  happens  to  be  presented  by  | 
two  different  causes,   they  are  both  of  them 
incorrigible  liars,  and  neither  of  them  ought  to 
be  heard :  if,  on  the  contrary,  the  like  demand 
happens  to  be  produced  by  one  and  the  same 
cause,  both  of  them  ought  to  be  heard,  both 
these  liars  become  good  witnesses. 

I  have  already  had  occasion  to  remark  the 

incongruity  of  the  law's  taking  upon  itself  to 

know  more,  and  that  in  all  cases,  of  the  degree 

of  credit  due  to  evidence,  than  those  who  have 

the  evidence  before  their  eyes.    Here  the'ia- 

.cougruity  is  still  greater.     In  the  case  of  the 

inadmissibility,  the  incapacitation,   the  judge 

or  jury  have  not  formed  any  opinion  ;  because 

they  hare  not  been  allowed  to  hear  the  grounds 

on>^hich,and  on  which  alone,  an  opinion  cowW 

!  iiA'e  been  formed.     In  the  case  of  the  rcc|uisi- 

I'tion  of  two  witnesses,  they  have  heard  eri-    ■ 

dence.  and   such  evidence  as  hath   appuared 

satisfactory  to  their  minds.    The  jury  are  satis- 

[^ed;  the  judge  is  satisfied;  the  prosecutor  is    ■ 

[Mtiefied;  the  advisers  of  the  crown  are  salis- 

i-£ed ;  every  body  who  has  had  any  opjmrtuiiity 

l^f  knowing  any  thing  of  the  matter  is  satisfied: 

it  is  ill  the  mi(lstofal)  this  satiKfaction,  that  the 

Jcgislator,  who  knows  nothing  about  the  matter, 

who  has  no  possibility  uf  knowing  any  thing 
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about  the  matter,  chooses  to  remain  unsatisfied. 
He  chooses  rather  to  suppose  that  a  witneu, 
wjiom  he  knows  nothing  about,  is  perjured,  and 
a.  JQiy.  a  judge,  a  set  of  ministers,  whom  he 
knows  as  little  about,  deceived,  than  that  one 
acoosed  person,  about  whom  he  knows  as  little, 
and  whom  all  these  persons  have  concurred  in 
believing  guilty,  was  really  so. 

;In  spelling  of  the  witness,  I  say  perjured: 
and  such  accordingly  is  the  supposition,  and 
the  only  supposition,  proceeded  upon,  in  the 
caie  upon  which  this  provision  has  been 
grounded :  for,  as  to  any  particular  danger 
which  the  witness  may  be  supposed  to  be 
under,  of  having  &Ilen  into  an  involuntary 
■Atake,  there  is  nothing  in  any  of  the  cases 
in  which  this  regulation  has  been  ever  applied 
toiwarrant  any  such  supposition,  nor  is  the  re- 
gidRtion  ever  supported  on  any  such  ground. 
Such  then  is  the  supposition,  which  the  legis- 
lator chooses  as  the  most  probable;  that  one 
BBan,  of  whom  he  knows  nothing,  has  made 
himself  guilty  of  perjury, — a  man  whom  all 
who. have  had  the  opportunity  of  knowing  any 
ttuog  about  him,  concur  in  believing  innocent, 
— than  that  another  man,  whom  all  who  have 
beard  the  case  concur  in  felieving  guilty,  was 
guilty,  of  another  offence. 

llias  much  as  to  the  impropriety  and  incon- 
^tency  of  the  rule.  Next,  as  to  its  mischie- 
voiHness;  in  comparison,  as  before,  with  the 
vglea  by  which  an  exclusion  is  put  upon  wit- 
newes  of  a  particular  sort.  In  the  latter  case, 
the  witness  or  witnesses,  on  whose  persons  or 
in!  whose  presence  a  malefactor  is  allowed  to 
eommit  wnatever  crimes  or  other  offences  be 
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pleases,  must,  to  give  the  malefactor  the  benefit 
of  the  license,  be  taken  out  of  Iho  siisptcted 
classes :  in  the  present  case,  all  iodi^'iduals, 
without  exception,  are  allowed  to  be  pitched 
upon  as  victims  or  witnesses. 

In  a  particular  state  of  things,  it  is  true,  the 
mischiel  is  greater  in  those  cases  than  in  this. 
In  those  cases,  the  number  of  witnesses  in 
whose  presence  the  crime  or  other  offence  is 
allowed  to  be  committed,  is  without  stint:  on 
the  present  ground,  the  number  of  witnesses 
in  whose  presence  it  is  lawful  to  commit  the 
crime  or  other  offence,  extends  not  beyond 
one.  But  the  facility  given  to  delinquency  by 
the  removal  of  the  restriction  in  respect  Ut  num- 
ber in  those  cases,  will  scarcely  be  found  to  be 
equal  to  that  which  is  atlbrdwl  by  the  removal 
of  all  restrictions  in  respect  of  qualUif  in  the 
present  case. 

The  accomplice,  who  is  sufficient  to  enable 
a  man  to  commit  the  crime,  not  being  suthcieot 
to  produce,  by  tlie  testimony  of  his  liiM.  bis  con- 
viction of  and  for  such  crime  ;  each  malefactor 
has  thus  a  ticket  of  exemption  to  distwse  of,  in 
favour  of  any  associate  who  may  be  disposed  to 
join  witli  him  in  any  forbidden  enterpri7«. 

Thus  much  as  to  the  effect  of  the  exclusion, 
in  causes  of  a  penal  nature.  In  regard  to  those 
of  a  non-penal  complexion,  the  ctfect  is  still 
the  same  in  kind,  varying  only  in  respect  of 
the  importance  of  the  cause.  Following  the 
same  rules,  the  task  of  giving  it  a  separate 
cxemplilication  under  this  separate  head,  may 
be  dispensed  with. 

Such  is  the  price  paid  for  the  security  in 
question :   viz.   for  tte  ditference  in  point  of 
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danger  between  the  case  where  there  are  two 
witnesses  in  proof  of  guilt,  and  the  case  in 
which  there  is  but  ono.  Such  is  the  price 
paid  for  this  security ;  and  after  all.  what  is 
jt  worth?  In  the  nmltitmie  of  c«iutiselIors, 
says  the  proverb,  there  is  safety ;  in  the  multi- 
tude of  witnesses  there  may  be  some  sort  of 
safety,  but  nothing  more  :  it  is  by  weight,  fo!l 
a3  much  as  by  talc,  tliut  witnesses  are  to  be 
judged.  I^otidfTC,  non  numero.  From  oumbers, 
(the  jwjrtioulars  of  the  case  out  of  the  question) 
DO  just  conclusion  can  be  formed.  Nothing 
can  be  weaker  tban  the  best  security  that  can 
be  derived  from  numbers.  In  many  cases,  a 
single  witness,  by  the  simplicity  and  clearness 
of  nis  narrative,  by  the  probability  and  oon- 
aiMency  of  the  incidents  he  relates,  by  their 
i^^ement  with  other  matters  of  fact  too  no- 
torious to  stand  in  need  of  testimony, — a  single 
witness  (especially  if  situation  and  character 
be  taken  into  account)  will  be  enough  to  stamp 
conviction  on  the  most  reluctant  mind.  In 
other  instances,  a  cloud  of  witnesses,  though 
all  were  to  the  same  fact,  will  be  found  wanting 
in  the  balance.  There  is  no  man,  conversant 
with  the  business  of  the  bar,  whose  experience 
has  not  presented  him  with  instances  of  dozens 
of  witnesses  opposed  to  each  other  in  the  same- 
carune,  line  against  line,  and  whose  testimony 
has  been  of  such  a  nature,  that  (howsoever  it 
may  have  been  in  regard  to  mendacity)  false- 
hood must  have  been  on  one  side  or  the  other. 
Naval  trials  are  pregnant  with  instances  in  fa\*our 
of  this  remark.  According  to  Hume,  on  the  sub- 
ject of  an  engagement  between  Blake  and  Tromp. 
the  unanimous  testimony  of  the  English  captains 
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was  contradicted  by  the  uuaDimous  testimony 
of  the  Dutch.     Let  any  man  n-ad  the  trials  of- 
Keppel,    Palliser,   or    Molloy,   and   then  say 
whether  security  resides  in  numbers. 

Let  me  not  be  mistaken.  1  do  not  mean 
to  insinuate  (it  would  be  absurdity  to  insinu- 
ate) that  the  requisition  of  a  second  witness 
adds  nothing  to  llie  security  against  |icrjur\'. 
Tio  doubt  but  that,  the  ^eater  the  number  of 
witnesses  you  require,  the  greater  the  security 
asrainst  perjury.  All  1  contend  for  \s,  that  that 
security,  (be  it  greater  or  less),  is  not  so  neces- 
sary as  that  you  should  pay  so  great  a  price  for 
it,  as  you  do  pay,  and  must  pay,  by  the  license 
you  thereby  grant  to  commit  the  crime  in  the 
presence  and  with  the  aid  of  any  arte. 

"Reason."  says  Montesquieu,*  "requires  two 
witnesses  :  because  a  witness  who  affirms,  and 
a  party  accused  who  denies,  make  afsertion 
against  assertion,  and  it  requires  a  third  to 
turn  the  .•icale."  Tiiis,  by  way  of  proof  of  the 
proposition  immediately  preceding:  "The  lavs 
which  cause  a  man  to  perish  upon  the  depo- 
sition of  a  single  witness,  are  fatal  to  liberty." 
This  observation,  short  as  it  is,  teems  with 
errors. 

I.  The  equality  maintained  torus  upon  this 
supposition,  and  no  other,  viz.  that  it  is  as< 
unlikely  that  a  person  accused,  being  guilty, 
should  aver  himself  to  be  innocent,  as  tbM, 
a  party  accused  being  innocent,  an  accuser 
should  aver  him  to  be  guilty :  in  other  word*, 
that  it  is  as  likely  a  man  should  violate  trutli 
for  the  purpose  of  injuring  an  innocent  person. 
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:as  for  the  purpose  of  saving  himself.  Such  is 
the  supposition;  but  surely  nothing  can  be 
more  ill-gmundetl.  The  assertion  of  the  wit- 
ness amounts  to  something;  the  denial  of  the 
accused  aniotinl!!  to  almost  nothing:  for  he 
speaks  under  the  terror  of  the  law,  which  de- 
votCK  him  to  certain  punishment,  in  the  event 
.of  his  not  denying. 

2.  AnotJicr  error  is,  the  supposing  that  any  ra- 
ttooal  conclusion  can  be  drawn  from  the  mere 
circumstance  of  numlxrr,  as  between  accusers 
and  defendants,  without  taking  into  the  account 

.the  particular  circumstances  of  each  case.* 

3.  A  third  incongruity  is,  the  confounding 
the  ca.se  of  witnesses  with  that  of  judges:  for 
though  witnesses  are  the  persons  he  speaks 
of,  Uic  situation  he  places  them  in  is  that  of 
judges.t 

^■j^  ll  U  on  itie  •mnie  ridiculous  plea,  thai  the  teitinioiiv  of  n 

^^I^G  vrilncH*  but  been  ilclcrniineil  in  Ent^liah  luw  lo  be  in- 

_  nfficieni  to  cround  a  uonviclion  foe  perjury :  "  because,"  we 

told.  "  there  vould  only  be  one  oath  ngainst  onuther." 

sblu  lo^'ic  ihi,*,  if  ull  oaths  be  exattiv  of  f(|iial  VBhie. 

iUer  what  mny  Iw  ihe  diaritcter  of  the  iw^arer,  and  to 

'  action  of  wbiil  iiitcrnsts  he  may  be  e\iio«ed.     ll  ii  on  the 

uuDc  ground,  that  no  decree  can  be  made,  in  equity,  on  the 

'  Mth  of  one  witness,  uguinst  llie  dcfenilunl's  untwer  on  onlh. 

'(Sm  ihe  following  »ccUon.)—£i^)/0r. 

t  "  I'd  lou  qui  foot  p«rir  un  hnmmc  nr  la  il^poaition  d'lin 
■rul  l^oin,  «onl  fntnlo*  i  la  librrlc.  Ln  raiaon  m  rx'i^ 
deux,  pftrcv  qu'un  limoin  qui  aifirme  ct  un  occtiM  qai  nie, 
font  un  parla'jr,  ct  il  faut  un  tiers  pour  Ic  vuider.' — E«p.  de* 
Loit.  Uv.  si.  ch.  3. 

I  hare  made  th«  brut  wa*e  of  tho  passage  I  could :  hut  to 
make  any.  il  was  necessary  to  depart  from  the  expression : 
for  the  eipKHion  is  as  confused  b»  the  opinion  is  ill-grounded. 
Voting,  timptyi/uf  a  divuim,  may  ho  goiid  l-'rcnth,  and  1 
■oppose  is,  since  it  is  Montesquieu's;  but  the  image  would 
be  an  incongruouft  and  ill-construdcd  one  in 
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4.  A  rourth  incongruity  is.  the  making  up  the 
proposition  and  the  demonstnttion  in  such  a 
manrter  zs  nut  to  fit  cue  another  in  |>uiut  of 
extent ;  in  consequence  of  which  want  of  just 
coincidence,  nothing  caii  be  concluded.  The 
case  necessarily  supposed,  extends  over  no 
more  than  one  of  the  two  divisions  into  which 
the  field  of  law  is  diviiled,  viz.  the  criminal : 
and  the  rcoKon  is  one  that  applies  lu  civil  as 
welt  as  to  criminal,  though  it  appears  not  that 
Montes(}uieu  was  aware  of  the  application. 

The  occasion  to  which  his  view  seems  to 
have  been  confined,  the  only  occasion  specified, 
is  stilt  narrower :  that  subdivision  of  the  cri- 
niinal  law,  which  cunccrns  oHcnces  that  have 
been  punished  with  the  punishment  of  death. 
He  might  have  been  right  in  saying  that  laws 
which  cause  a  man  to  perish  upon  the  evidence 
of  a  single  witness,  are  fatal  to  liberty;  and  yet 
not  right,  if  he  were  to  extend  the  same  obser- 
vation to  cases  in  which  death  was  not  in- 
cluded in  the  punishment. 

The  expression  cause  to  perhk—fonl  pirir— 
would  of  itself  be  sufficient  to  ease  the  cue 
of  the  weight  of  Montesquieu's  authority,  if 
authority  were  capable  of  weighing  against 
reason.  It  alludes,  to  all  appearance,  to  the 
practice  of  the   Roman   law,  (the  law  under 
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'IIk  division,  be  it  whnt  it  will,  niay  be  terminaledi  b«t  bo* 
1  dirbion  cin  be  tmptied,  nermit  doC  very  cuy  to  conceit. 
The  aorl  of  division  lo  which  tlii?  phrase  seems  to  bear  illii- 
lioti,  i>  B  division  in  the  nnmhor  of  pcnom  (judge*  fbrin- 
HaiKc)  having  a  voter,  m  the  phrase  in,  rncnning  s  fofr,  in 
«ay  assembly  invested  with  the  form  of  ■  body  corponir- 
'fhis  ■iipposes  tlic  two  nMcrtions  lo  stand  on  equal  groBiid, 
lik«  the  (intniooi  of  two  fellow  judges :  but  the  ctute,  we  ks*t 
w«B,  tt  otbi-fwise. 
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wliick  be  bad  beeD  used  to  act)  wbich  makes 
conviction,  and  tlience  in  capital  cases  death, 
a  neceaitiri/  consequence  of  the  adverse  depo- 
sition of  two  witnesses,  —  leaving  no  option  to 
the  judge. 

Another  circumstance  that  contributes  to 
lighten  the  case  of  the  weight  of  his  authority. 
is,  that  tJie  triais  to  which  atone  he  had  been 
used,  and  which  alone  he  can  be  understood  to 
have  had  in  view,  were  trials  iu  the  judge's 
closet,  without  a  jurj',  aiid  on  which  cross- 
examination  on  the  part  of  the  accused  waa 
but  imperfectly  allowed,  cross-examination  by 
his  counsel  not  allowed. 

"  Fatal  to  liberty?"  What  means  iiberti/? 
What  can  be  concluded  from  a  proposition,  one 
of  the  terms  of  which  is  so  vagiie  f  What  my 
own  meaning  is.  1  know  ;  and  I  hope  the  reader 
knows  it  too.  Sccuritt/  is  the  political  blessing 
I  have  in  view :  security  aK  against  malefac- 
tors,  on  one  hand :  security  as  against  the 
instruments  of  government,  un  the  other.  Secu- 
rity, iu  both  these  branches  of  it,  is  the  benefit, 
the  making  due  provision  for  which,  in  the  case 
in  question,  is  the  object  of  these  inquiries. 

Where  two  witnesses  ha%-e  been  required, 
the  principle  of  determination  is  obvious  enough  : 
it  has  been  the  fear  of  giving  birth  to  the  con- 
viction and  punishment  of  innocent  gxirsont-',  if 
in  each  case  the  testimony  of  a  single  witness 
were  held  sutficient.  Engrossed  by  the  view 
of  this  danger,  the  attention  has  overlooked  the 
so  much  greater  danger  on  the  other  side. 

For  a  single  witness  to  produce  by  his  tes- 
timony the  conviction  of  an  innocent  i>erson,  it 
is  not  sufhcicnt  that  false  testimony  on  the  side 
of  conviction  should  have  been  given,  it  must 
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also  have  obtained  credit  with  the  judge;  it 
inuiit  have  produced  in  his  mind  a  degree  of 
persuasion,  of  sufficient  strength  for  the  piirjKtiie. 

But,  evcu  among  the  vilest  of  malefactors,  1 
have  already  had  occasion  to  state,  nothing  U 
more  uncouinion  than  false  testimony  on  the 
inculpative  side. 

■  Wliat  the  ari^mcnt  supposes  is,  that  false- 
hood will  prevail  over  truth :  falsehood  on  the 
inculpative  side,  over  truth  on  the  exculpative. 

The  giving  security  to  the  innocent,  is  the 
'Object  and  iinal  cause  of  this  ill-considered 
scruple.  Of  what  description  of  the  inuoceat? 
Of  those,  and  tiiose  alone,  to  whom,  !>>*  lalse 
testimony,  it  might  happen  to  be  subjected  to 
prosecution  in  a  court  ofjuslice.  On  the  other 
hand,  those  to  whom,  in  consequence  of  the 
license  granted  by  this  same  rule,  it  might 
happen,  and  (if  the  nilc  were  universally 
known)  could  not  but  happen,  to  suffer  the 
same  or  worse  |)unishment  at  the  hands  of  male- 
factors, are  altogether  overlooked.  The  iuuo- 
cent  who  scarcely  present  themselves  by  M 
much  as  scores  or  dozens,  engross  the  whole 
attention,  and  i>ass  for  the  whole  world.  The 
innocent  who  ought  to  have  presented  them' 
selves  by  millions,  are  overlooked,  and  left  out 
of  the  account. 

It  is  to  this  ill-considered  scruple,  that  the 
European  nations  have  been  indebtetl  for  the 
use  of  what  is  technically  called  torture ;  1 
mean  in  tiic  most  usual,  and  most  exceptionablf, 
application  of  it.  The  testimony  of  a  single 
witness  was  not  sufficii'nt  for  the  conviction  of 
a  defenclniU  ;  but,  in  a  case  capitally  punished, 
it  was  suHicient  to  warrant  the  applying  tortuft 
to  him,  for  the  purpose  of  com|}clling  a  coutcs' 
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hston.     Combined  with  this  tremendous  exercise 
of    severity,   what   then  was  the  effect  of  this 
laisc  teiulumess?     In  some  cases,  to  produce, 
by  dint  of  terror,  a  not  very  satisfactory  con- 
fctision :  in  other  cases,  to  add  to  the  regular 
jninishmeiit    this    accidental    and    unnecessary 
■•torment :    in  here  and   there  an  instance,   to 
enable  a  guilty  man,  by  patience  under  tor- 
ment, tu  escape  death,  the   ultimate   punisli- 
kment,  in  cases  in  which  he  would  have  been 
B.subJGCted  to  it  under  the  English  mode  of  pro- 
ceed u  re. 

■i  Under  the  l>cst  system  of  jurisprudence,  it 
'must  happen  now  and  then,  though  under  the 
worst  I  believe  it  to  be  extremely  rare,  that  a 
.man  completely  innocent  shall  suffer  as  fur 
a  capital  crime.  In  these  deploiable  cases, 
under  the  English  system,  which  admitii  the 
)nounding  conviction  on  a  single  witness,  the 
innocent  victim  will  suffer  the  instantaiicous 
and  in  a  manner  insensible  infliction,  and  no 
-more.  Under  the  general  law  ofthe  continent, 
wherever  the  application  above  spoken  nf  under 
the  name  of  torture  was  in  use,  the  unhappy 
innocent  would  suffer  death  in  whatever  was 
its  prescribed  form,  but  with  the  previous  ad- 
dition of  a  state  of  torment  more  terrible  than 
twenty  deaths;  unless,  to  free  himself  from  it, 
he  could  succeed  in  inventing  a  credible,  though 
false,  narrative  of  guilt. 

tin  the  complication  and  intricacy  of  the  dis- 
cUMsions,  of  which  a  rule,  rcquirmg  a  multi- 
plicity of  evidence  will  naturally  (not  to  say 
necessarily) be  pregnant: — in  this,  though  com- 
paratively a  minor  inconvenience,  will  be  found 
ka  certain  degree  of  force.     Assuming  that  a 
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muUiplicity  of  evidence  is  neccsAary.  how  U  it 
that  It  must  or  may  be  composed  t  Say  that 
there  must  be  at  least  two  witnesses ;  the  diffi- 
culty is,  in  appearance  at  least,  in  a  consider- 
able  degree  obviated.  Mappy  would  it  be  for 
the  interests  of  truth  and  justice,  if  the  task  of 
decision  were  attended  with  no  other  diffi- 
culty than  that  which  attends  the  distin^ish- 
ing  of  two  individuals  from  one.  But,  where 
nature  has  made  not  an  atom  of  difficulty, 
lawyers  will  make  a  mountain ;  where  common 
sense  would  not  find  a  speck  to  disturb  the 
clearness  of  the  case,  science  (I  mean  always 
jurisprudential  science)  will  find  means  to  raise 
a  cloud.  Two  witnesses  :■ — good  :  but  to  what 
fact?  If  one  of  them  be  to  the  principal  fact, 
may  not  another  be  to  an  evidentiary  fact, — his  m 
testimony  constituting  a  presumption,  in  the  m 
language  of  the  Romanists  r  Or,  in  fine,  in  coo- 
sideration  of  the  number,  might  not  two  pre- 
sumptions (since  there  are  two  of  them)  suffice? 
Then  comes  in  the  question,  though  in  lan- 
guage much  less  clear, — what,  in  all  cases,  and 
in  the  case  in  hand,  is  the  principal  fact ;  what 
an  evidentiary  fact. 

Two  witnesses  again: — good.     But  in  what 
shape  must,  or  may,  tlieir  evidence  be  exhi- 
bited?    If  one  be  a  witness,  examined  as  such. 
in  the  regular  judicial  mode,  may  not  the  place 
of  the  other  be   supplied  by  a  lot  of  written 
evidence  ?   especially  if  it   be  of  a  nature  so      ' 
superiorly  trustworthy  as  those  several  s{>GcieS'^ 
of  written   evidence   which    come    under  the^S 
head    of  preappointed  evidence  —  a    deed,   antf^ 
entry  in  a  register,  a  judicial   record  of  anwg 
kind.    Or,  again, — considering  how  great  tli^"K-< 
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»«curitjr  for  trustwor^iness  derivable  from 
number,— may  not  one  of  the  two  pieces  of  evi- 
dence be  uf  some  one,  or  of  any  one,  of  ihc 
species  of  inferior  evidence  whicli  have  been 
brought  together  under  the  general  denomina- 
tion of  makeshi/t  evidence?  Or.  —  if  one  such 
piece  of  inferior  evidence,  added  to  the  regularly 
extracted  testimony  of  an  un(;xceplioiialj|c  wit- 
ness, be  not  sufficient, — may  not  the  deficiency 
be  supplied  by  two  or  three,  or  any  aDd  what 
greater  number,  of  these  inferior  evidences,  and 
of  any  and  what  sort  or  sorts  t  And,  in  short, 
m  if  the  number  of  these  lighter  and  make-weigbt 
evidences  be  to  a  certain  (and  what)  degree 
considerable,  may  not  their  abundance  KU|;er- 
sede  altogether  the  necessity  of  a  lot  of  heavier 

[evidence  ? 
A  piece  of  written  evidence  again — say  a 
conveyance  bipartite,  to  which  there  is  a 
grantor  and  a  grantee,  with  or  without  one  or 
more  attesting  wiinesse*.  The  evidence  pre- 
sented by  this  instrument,  is  it  the  evidence  of 
one  witness  only,  or  of  more  ?  and  how  many 
more?  All  tbcRC  difficulties,  with  abundance 
more,  may  be  started  (a-s  some  of  tJiem  have 
been  started)  from  the  rule  laying  down  the 
necessity  of  two  witnesses :  anu  in  any,  or  at 
E[  least  in  some,  of  tliese  ways,  may  the  number 
*  required  have  been  made  itp,  without  any  vio- 
lence to  common  sense. 

(AH  these  reas^onable  modes  of  splitting  hairs 
have  not  yet  sufficed  to  exercise  the  industry 
of  lawyers.  Not  content  with  splitting  hairs, 
.  they  have  proceeded  to  split  men:  out  of  one 
and  the  same  man,  they  have  made  two  wit- 
nesses. 
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When  one  man  of  law  has  laid  down  a  foolish 
rule,  an  ill-considered  and  palpably  perniciiuis 
rule;  his  successor,  not  to  fall  into  the  sin  of 
the  sons  of  Noah,  and  uncover  a  father's  naked- 
ness, makes  his  obeisance  to  the  rule,  throws  a 
cloak  over  it,  makes  a  leak  in  it,  and,  accord- 
ing to  the  measure  of  his  dexterity,  draws  out 

-the  force  and  cflicacy  of  it.     We  snail  see  pre- 
sently, when  we  come  to  speak  of  the  Roman 
law,  to  what  a  degree  of  retinemcnt  this  policy 
has  been  pursued  in  the  present  instance. 
Such,  then,  is  the  precept  which  excludes. 

lone  witness  for  the  want  of  other  witnesses: 
impropriety,  inconsistency,  mischicvousncss, 
arc  the  qualities  which  characterize  it.  Ex- 
ceptions, however,  in  appearance  at  least,  are 
not  altogether  wanting  to  the  mischievousoess 
of  it, 

1.  One  is  the  case  where,  from  the  nature 
of  things,    witnesses,   principal   witnesses,  io 

■numbers,  cannot  have  been  wanting.  The 
scene,  for  example,  in  a  spot  where  individuals 
cannot  but  have  been  collected  in  multitudes: 

'a  place  of  worship,  a  theatre,  a  market-place  in 
market-time,  a  fair>  a  barrack,  a  dock-yard,  & 
parade.  In  such  a  state  of  things,  what  harm. 
It  may  be  asked,  can  result  from  the  requisitioa 
of  two,  or  even  of  three  witnesses'?     I  answer: 

-Seldom  any  harm ;  but  never  any  advantage. 
The  case  in  which  the  restriction  would 
proposed,  will  naturally  be  rather  a  penal  tha 
a  non-|>enal  one:  quarrel,  smuggling,  embei— "" 

■  zlement,  sedition,  not:  the  side  to  which  th^^ 

■restriction  is  applied  will  as  naturally  be  tha^^* 

■of  the  plainlitf;  Ihe  object,  real  or  pretended.      • 
will  be  the  security  of  innocence ;  the  preser —  ' 
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TBtiDn  of  obnoxious  innocence  from  the  enter- 
prizes  of  oppressive  power.  But  if,  on  the 
■upposilion  of  guiltiness,  the  facility  of  finding' 
witnesses  qualified  to  make  proof  of  the  affirma- 
ttve  is  so  great;  on  the  other  hand,  on  the 
supposition  of  non-guiltiness,  the  facility .  of 
filming  witnesses  qualified  to  make  proof  of  the 
negative,  will  at  least  be  equally  so.  The  con- 
sequence is,  —  granting  the  exclusion  to  be 
faannless,  it  will  still  be  useless. 

Not  that  it  always  will  be  harmless;  the- 
publicity  of  the  place  does  not  necessarily  sup- 
pose the  publicity  of  the  act.  A  secret  blow 
Qt  wound  may  be  given,  a  secret  word  of  insult 
or  conspiracy  whispered,  a  secret  act  of  pil- 
fering committed  or  attempted,  as  well  in  the 
most  crowded  apartment  as  in  the  wildest  de- 
sert: in  some  instances,  the  closeness  and 
btistle  of  the  throng  will  even  be  favourable  to 
secrecy. 

Another  observation.  The  multiplicity  of 
percipient  witnesses,  how  great  soever,  is  not 
always  sufficient  to  secure  so  much  as  a  single 
Jepoting  witness :  still  less  any  greater  number. 
Let  ten  persons  have  seen  what  passed,  if  they 
be  all  of  them  ill  disposed  to  the  plaintiff's  side, 
or  well  disposed  to  that  of  the  defendant,  it 
may  happen  that  none  shall  have  given  spon- 
taneous information  to  the  plaintiff;  none  but 
what,  on  being  questioned  with  a  view  to  pro- 
secution, and  before  the  commencement  of  pro- 
secution, and  consequently  without  those  secu- 
rities for  veracity  which  are  afforded  by  exa- 
mination coram  Judice,  may  have  given  an.' 
account  purposely  false ;  although  the  same 
persons,  if  examined  upon  oath,  and  under  the. 
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control  of  the  concomitant  sccariticfl,  would  not 
go  tlie  length  of  seeking  to  accoinpU»h  their 
wishes  by  perjurious  evidence. 

fi.  Another  seeming  exception  may  be  com- 
posed nf  the  cascK  in  which  it  may  appear  that 
(Jie  mischief  of  the  offence  depends  ;if  not  altu- 
gether,  at  least  in  a  considerable  degree)  oa  tlie 
iHiniber  of  the  persons  present  at  the  commission 
of  it.  Such  arc  those  in  whicli  the  tniRchiefcon- 
sitts  in  the  wound  given  to  the  psychological 
sensibilities  of  the  ]>erstins  present,  by  acts  or 
discourses  offensive  to  their  aflections  or  tht-ir 
taste;  acts  or  discourses  savoirring  of  indeoeocy: 
dikcourses  expressive  of  contempt  for  any  of  the 
objects  of  their  worship  or  res]>ect :  for  the 
established  religion,  for  the  established  govem- 
ment,  and,  in  particular,  for  the  person  of  the 
chief  magistrate,  where  there  is  one,  especially 
if  invested  with  the  rank  of  royalty.  The  greater 
the  number  of  the  persons  present  on  any  such 
occasion,  the  greater  the  danger  of  mischief,  in 
each  of  two  opposite  ways.  If,  in  tlve  company 
in  question,  there  be  any  to  whom  the  ob- 
noxious exhibition,  or  the  discourse,  is  ofTeo* 
aive,  the  mischief  of  the  act  respects  the  present 
paid  of  which  it  is  productive.  If  there  be  any 
by  whom  it  is  regarded  with  complacency,  it 
becomes  mischievous  on  another  account:  on 
account  of  the  danger  lest,  by  the  spread  at' 
the  same  obnoxious  practice  or  sentiment,  the 
shock  given  to  men's  feelings  may  become  more 
and  more  extensive. 

By  requiring  that,  in  support  of  a  prosecu- 
tion of  this  sort,  there  shall  be  two  witnesses  at 
leant,  or  three  witnesses  at  least,  provision  (il 
may  appear)  is  made,  that,  for  the  act  to  be 
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converted  into  a  punishable  offence,  there  shall 
have  been  present  at  the  commiMiioa  of  it  at 
least  that  number  of  persons. 

That,  among  the  effects  of  an  arrangement  of 
this  sort,  may  occasionally  be  found  that  of 
operating  as  a  check  to  over- industrious  anti- 
pathies, and  that  check  a  salutary  one,  is  not 
to  be  denied.  But  Uiat  this  is  the  most  proper 
mode  of  applying  such  a  check,  cannot  be  ad- 
mitted. If  a  regard  for  the  liberty  of  private 
intercourse  forbids  the  treating  the  act  on  the 
footing  of  an  offence,  unless  a  certain  number 
of  persons  be  present  at  the  commission  of  it, 
the  direct  and  proper  mode  is  to  say  so  at  once; 
tu  word  the  condition  in  such  a  manner  as  to 
apply  it,  not  to  the  number  of  persons  appear^ 
iog  m  the  character  of  deposhi'^  witnt-sses,  but 
to  the  number  of  persons  existing  at  the  time, 
in  the  character  o(percipiaa  witnesses. 

A  consideration  which  there  has  already 
been  occasion  to  bring  to  view,  is,  that  amidst 
any  abundance  of  persons  present  in  the  cha- 
racter of  percipient  witnesses,  there  may  be  a 
scarcity,  or  even  an  absolute  want,  of  deposing 
witnesses:  the  two  characters  are  therefore, 
by  no  means,  either  identical  or  convertible. 
Another  consideration  is,  that,  unless  the  ob- 
jection be  obviated  by  a  special  provision,  the 
function  of  a  deposing  witness  may  be  per- 
formed by  a  person  who  was  not  a  pcreipienL 
'witness, —  who  was  not  present  at  the  commis- 
sion of  the  offence :  as  where  the  evidence 
stands  in  the  relation  of  a  discourse  of  the  con- 
fessorial  kind,  held  by  the  party  accused;  or 
"where,  in  any  other  shape,  it  wears  the  charac- 
ter of  circumstantial  evidence. 
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From  an  institution  improper  in  the  main, 

useful  results  may  flow  by  accident.  That,  in. 
this  way.  occasional  good  may  result  from  the. 
species  of  exclusion  here  contended  against,  is 
Dot  to  be  denied.  In  thi!)  way,  the  mischte- 
vousness  of  it  may  now  and  then  receive  occa-i 
sionai  palliation.  Thus  much  may  be  said,  but 
this  is  all  that  ever  can  be  said,  in  favour  of  it. 

Jn  tliis  way,  as  in  every  other,  the  effect  of 
au  institution  putting  exclusion  upon  evidence 
upon  the  plaintiff's  side,  in,  to  enervate  the  sub- 
stantive law  to  which  it  applies.  So  far  as  the 
substantive  law  is  bad,  so  far  (according  to  an 
observation  we  found  occasion  to  make  in  a 
former  instance)  any  such  debilitating  insiilu- 
tlon,  in  the  line  ot  adjective  law,  may  be  o' 
service.  So  far,  therefore,  as  it  may  be  pos 
sible  to  confine  the  drag,  the  adjective  incum- 
brance, to  a  perniciously  active  law,  so  far  that 
which  is  in  general  a  ntiisance  may  have  a  par- 
ticular use.  Amidst  the  pulling  and  hauling 
ao  frequently  exemplified  in  legislative  bodies, 
it  not  unfrequeutly  happens,  that  a  party  which 
has  not  iiower  enough  to  stop  the  wheel  alto- 
gether, finds  means  in  this  way  to  attach  a 
drag  to  it.  But  the  very  circumstance  that 
constitutes  the  utility  of  the  institution  in  ttiese 
particular  cases,  is  its  mi.schievousness  in  sli 
others.  The  proper  remedy  is,  not  the  esta- 
blishment of  the  bad  adjective  law,  but  tlic 
abolition  of  the  bad  substantive  law. 

In  the  case  of  capital  punishment,  but  in  iJint 
alone,  the  Mosaic  law  requires  two  witnesses. 
From  that  source,  perhaps,  was  derived  the 
European  rule :  I  should  took  upon  this  pro- 
vision as  a  great  improvement,  if  introduced  in 
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England.  Why  ?  Not  as  deeming  the  requi- 
sition of  two  witnesses  a  i>roper  one,  but  as 
deeming^  the  punishment  of  death  an  improper 
punishment.  To  authorize  such  punishment, 
if  three  witnesses  were  made  requisite,  so  much 
the  better;  if  three  dozen,  better  still. 

But,  fixim  the  necessity  of  two  witnesses,  to 
authorize  the  infliction  of  death  in  the  cliarac- 
ter  of  a  punishment,  what  follows?  Not  that, 
in  case  of  one  witness,  and  but  one,  acquittal 
should  take  place;  but  that  some  other  punish-. 
mcnt  should  take  place,  diflbreut  from,  and 
thereby  inferior  to,  capital. 


jTct.  II. — Aberration  of  Roman  and  English 

law  ill  tim  respect, 

■  Ih  the  Roman  law,  two  witnesses  are  pro- 
nounced indisi^cnsable.  Id  the  pcual  branch 
(the  higher  part  at  least),  what  followed  ?  Tor- 
ture. By  fewer  than  two  witnesses,  a  man  was 
not  to  be  consigned  to  death  ;  but  by  a  single 
witness  he  mifjht  at  all  times  be  consigned  to 
wor»e  than  death.     If,  then,  being  guilty,  he 

■[liad  it  in  his  power  to  relate  and  circumstan- 
tiate a  guilty  act.  at  any  time,  if  he  thought  6t, 
he  might,  at  the  price  of  future  suffering,  re- 

ftlease  himself  from  present  torments.  But  if,  not 
"being  guilty,  and  in  consequence  not  having  it 
in  his  power  to  circumstantiate  the  guilty  act. 
he  had  it  not  in  his  power  to  release  himself  at 
that  price,  he  was  to  suffer  on :  j)eri8hing  or 
not  ]>urishing,  under  or  in  consequence  of  the 
infliction,  as  it  might  happen. 

Ujxjn  the  face  of  it,  and  probably  enough  in 
the    intention    of  the   framers,   the  object  of 
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this  institution  was  the  protection  of  innocence. 
The  protection  of  guilt,  and  the  aggravation  of 
tlic  pressure  upon  iunocence,  was  the  real  iruit 
of  it. 

In  the  non-penal  branch,  the  experienced 
miKchievoUBuess  uf  the  rule  forced  men  upon 
another  shift,  of  which,  if  the  mischievousness 
be  not  HO  »eriouH,  the  absurdity  is  mure  glaring. 
I  mean  the  contrivance  already  hinted  at, — the 
operation  of  splitting  one  man  into  two  wit- 
nesses. Proposing  to  himself  to  make  a  cus- 
tomer, or  non-custonuT,  pay  for  what  he  has  had, 
or  not  had, — -a  shopkeeper  makes,  in  his  own 
books,  an  entry  of  the  delivery  of  the  goods 
accordingly,  and  by  this  entry  he  makes  himself 
one  witness.  A  suit  is  then  instituted  by  him- 
self, against  the  supposed  custoner,  for  the 
value  of  the  goods :  he  now  takes  an  oath  in  a 
prescribed  form,  swearing  to  the  justness  of  the 
supposed  debt,  and  by  this  oath  he  coins  him- 
self into  a  second  witness,  the  secoud  witness 
which  the  law  requires.  By  the  same  rule,  if 
three  had  been  the  requisite  complement  of 
witnesses,  two  such  oaths  might  have  com- 
pleted it;  if  four  witnesses,  three  oaths;  and 
soon.  With  a  splitting-mill  of  such  power  at 
bis  command,  a  man  need  never  be  at  a  loss  for 
witnesses. 

In  every  cause,  the  plaintiff,  to  gain  it.  must 
make  full  proof  (pio/fatio  plena).  The  trades- 
man's books  make  half  a  full  proof  {prohatio 
semipicna) :  his  oath,  as  above  (his  rupplctory 
oath,  it  is  called),  makes  the  other  half.*  Six* 
teen  paragraphs  before,  in  the  book  of  authority. 
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from  which,  for  reference  sake,  the  iDstance 
has  been  taken,  the  reader  has  been  assured 
(and  that  without  exception,  and  in  the  most 
pointed  terms),  that  a  half-full  proof,  though 
composed  of  the  testimony,  regularly  extracted, 
of  a  disinterested  witness,  ot  the  most  illus- 
trious and  consequently  trustworthy  class, 
goes  absolutely  for  luithing.* 

From  this  ines:hau8tible  source  of  inconsist- 
ency and  injustice,  the  English  law,  the  juris- 
prudential branch  of  it  at  least,  is  free.  I  say 
the  jurisprudential  part :  lor,  on  this  and  that 
occasion,  the  legislator  has  interposed,  and  re- 
qaire<l  two  witnesses. 

From  the  first  of  Edward  VI,  io  the  thirty- 
first  of  the  lato  reign  inclusive,  seventy-four 
exemplifications  of  thi'*  unwarranted  and  per- 
fectly inconsistent  scrupulosity  may  be  counted. 

If  any  thing  like  principle  or  reason  for  the 
distinction  were  looked  for  in  this  catalogue, 
the  search  would  be  in  vain.  If,  in  thi.<t  or  that 
instance,  a  seeming  reason,  of  the  nature  of 
(hoite  above  displayed  and  refuted,  glimmers 
through  the  cloud,  at  the  next  step  the  liglit 
deserts  us  altogether.  In  several  instances, 
cases  naturally  more  sparing  of  evidence  than 
any  others  present  themselves  as  having  been 
selected  for  the  requisition  of  this  super- 
flatty  of  evidence :  as  if  for  the  expre-ts  purpose 

*  "  JamiaiCTprElespTDbstion^in  in  pl«&am  fi  mioiit  pl«Mun, 

!«l  banc  iterum  in  lenipletii  majoKin  et  »«CDipl«i)fi  mittofen, 
dbj^ncuiit.  Quainvis  veriui  »it  ea  juris  Roman!  priucjpm.uniui 
teatimoDiuiii  pUni  non  admitUiidutn  tne.  licei  proclaro  curia; 
iooore  pnrFui^eat :  adeoque  Don  meliorem  <>«p  conditionenl 
«ji»  qui  (cmiiMetic,  qukm  ejui  qui  nihil,  ptobtriu" — He>»eec. 
n.  1 18. 
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of  exposing  the  substantive  law  to  derisioD. 
PoachUig,  smuETgling,  gaming,  nocturnal  de- 
struction, forgery,  bribery,  aud  extortion,  are  of 
the  number.  Bribery  has,  in  this  way.  received 
the  protection  of  the  law  on  three  several  occa- 
sions :  and  on  thesu  occasions  so  eflcctually 
has  the  cankerworm  eaten  out  the  substance  of 
the  law,  that  it  is  diflicult  to  say  by  what 
means  the  corrupter  or  the  corrupted,  the  giver 
or  taker  of  the  bribe,  can  |H>ssibly  be  convicted, 
unless  they  were  to  join  in  laying  in  a  stock  of 
evidence  lor  the  purpose,  ambitious  of  martyr- 
dom  in  so  honourable  a  cause. 

Consistency,  or  any  steadier  principle  than 
the  passion  of  the  individual  and  the  inoraenl. 
not  being  to  be  found  in  any  part  of  the  existing 
chaos ;  it  were  in  vain  to  look  for  any  such 
treasures  amidst  the  scraps  of  legislation  tacked 
together  by  so  casual  a  lie.  The  sphinx  would 
have  broken  her  neck  a  hundred  times  over, 
before  she  had  discovered  why,  for  convicting  a 
man  of  abusing,  insulting,  or  obstructing  a  set 
of  half-yearly  officers,  composing  what  is  called 
a  jury  of  annoyance,"  it  should  require  double 
the  quantity  of  evidence  in  Westminster,  to 
what  it  would  require  on  tlie  inside  of  Temple 
Bar,  or  on  the  other  side  of  the  Thames.  This 
for  one:  but  tlie  same  narrowness  and  the  same 
shallowness  may  be  seen  in  all  the  other 
seventy-three  instances. 

By  the  single  testimony  of  a  self-acknow- 
ledged malefactor,  of  a  character  stained  with 
the  blackest  infamy,  swearing  to  save  his  life, 
and  put  money  into  his  pocket,  any  man,  with* 
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out  exception,  may  be  consi^ed  to  capital 
punishment.  And  with  this  case  every  day 
repeating  itself  before  his  eyes,  shall  a  legis- 
lator, when  a  fresh  patch  comes  to  be  put  upon 
the  motley  tissue,  stand  up  in  his  place  and 
say.  Nay,  but  upon  this  occasion  justice  and 
humanity  call  upon  us  to  require  two  wit- 
nesses ? 

Among  the  cases  in  which,  under  English 
law,  two  witnesses  are  required  to  support  a 
conviction,  is  that  of  high  treason. 

If,  in  some  ancient  book  of  travels  in  some 
such  country  as  Monomotapa,  or  among  the 
Amazons  or  Topiiiamboiis,  we  were  to  read  of 
a  people  who  were  governed  by  a  king,  but 
among  whom  it  was  lawftd  for  any  man  at  any 
time  to  kill  the  king,  provided  no  more  than 
one  person  were  privy  to  the  fact,  or  in  the 
company  of  any  number  of  persons,  being  per- 
sons of  certain  descriptions, — we  should  1)€  apt 
to  reject  it  at  once  as  fabulous,  and  fabulous  to  a 
degree  of  extravagance.  Were  a  poet  to  come 
out  with  a  play,  in  which  the  plot  turned  upon 
the  Bunposition  of  such  a  law,  we  should  turn 
aside  from  it,  as  grounded  on  an  improbability 
too  glaring  even  [<)r  fable.  We  should  rank  it 
with  the  story  of  that  monarchy  which  held  out 
the  highest  of  rewards  for  the  successive  assas- 
sination of  every  monarch  that  sat  upon  the 
throne,  by  bestowing  the  throne  itself  upon  the 
assassin  for  his  reward.  Human  blindness  has 
not  yet,  since  the  Saxon  times,  gone  so  far  as 
to  offer  a  secure  reward,  together  with  impu- 
nity, for  the  assassination  of  the  sovereign,  in 
this  enlightened  country.  It  goes  no  further 
than  to  ofl'cr  impunity :  impunity  indeed  only 
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id  certain  cases,  but  those  such  as  are  coq- 
slantiy  liable  to  occur. 

It  might  he  worth  the  cousideration  of  the 
geotlemen  of  the  long  robe  (and  no  incompe- 
tent  subject  for  the  exercise  of  their  ingeiiuily), 
whether  the  king  be  a  man :  and  wticther 
George  Gwelph,  commoaly  called  George  the 
Fourth,  may  not  have  as  good  a  claim  to  the 

Jrolection  of  the  law  against  assassination,  a^ 
ohn  Brown  or  Thomas  Smith :  and  whctber, 
accordingly,  if  any  partaker  or  abettor  of  any 
|)op-gun  plot,  past  or  future,  successful  or  un- 
Buccessful,  were  to  be  arraigned  for  shooting, 
or  shooting  at,  the  said  George  Gwelph,  the 
court  would  be  obliged  to  take  notice  that  tiie 
said  George  Gwelph  happens  to  be  king  of  Great 
Britain,  for  the  purpose  of  affording  impunity  to 
his  murderers,  or  intended  murderers. 

It  seems,  for  thiii  purjiose,  higli  time  to  know 
whether  the  king  he  a  man  or  not :  and  were  it 
lo  be  determined,  by  the  twelve  judges  for 
example,  in  the  negative,  it  might  then  be  not 
amiss  to  inquire,  whether  it  might  not  be  ad- 
visable to  strip  him  of  a  part  of  his  royalty,— of 
eo  much  of  his  royalty  as  excludes  him  from 
the  pn)tection  given  to  all  other  men,  for  the 
purpose  of  declaring,  that  neither  shooting  him, 
nor  shooting  at  him,  should  be  punishable. 

Picking  a  pocket  of  a  handkerchief,  value 
one  shilling,  is  capital  felony ;  its  being  the 
king's  pocket  does  not  make  it  treason :  for 
picking  the  king's  ]>ncket  of  his  handkerchief,  s 
man  might  be  hanged  on  the  testimony  of  a 
single  witness :  shooting  the  king  beisf 
treason,  a  man  may  shoot  the  king  In  the  pre- 
sence of  any  body  he  pleases,  and  not  a  bair  of 
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the  murderer's  head  can  be  touclied  for  it. 
Blessed  taws  I  under  which  it  is  as  safe  again, 
to  shoot  the  king  an  to  pick  his  jiockct  !* 

So  long  as  this  regulation  subsists,  a  law 
which,  taking  up  any  of  those  ofFencCB  against 
]wrsonaI  security  which  in  the  case  of  an  indi- 
vidual are  capital  felonies,  should,  in  the  case 
of  its  being  levelled  against  the  person  of  the 
sovereign,  declare  it  to  be  high  treason,  would, 
instead  of  adding  any  thing  to  the  jicrsonal 
security  of  the  sovert-ign,  diminish  it  by  at 
least  one  half;  leave  it,  in  respect  of  such  of- 
fences, but  half  as  great  as  it  was  before.f  This 
C(»nsi-<|uence  will  not  be  intelligible  t<i  a  legal 
understanding.  To  such  an  understanding  it 
will  be  imixissible  ever  to  comprehend  how  so 
high-sounding  a  word  as  trtaion.  especially 
with  the  word  high  before  it,  should  fail  of 
giving  a  better  security  than  any  that  can  be 
given  by  so  ordinary  a  word  as  felony.  I  would 
never  allow  myself  to  entertain  a  hope  of  ren- 
dering the  proposition  intelligible  to  a  lord 
chief  justice  or  an  attorney-general;  but  1 
should  have  no  doubt  of  its  being  understood. 
at  the  first  word,  by  the  man  who  blacks  their 
shoes. 


*  "nils  lingular  rule  of  evidence  is  now  no  loD)^r  in  Turcc 
W  rt^rtis  any  direct  attempt  o^intt  tJic  penau  of  the  king, 
but  it  still  »iib&im  U  regards  any  other  kind  of  treasoa.— 
Editor. 

t  In  the  description  of  the  fnod«  of  eiecution  there  i> 
indeed  toiae  difierence,  but  ooly  a  nominal  one.  In  fetonv, 
the  cooTiol,  after  bt-iiii;  hniiced  till  he  i*  dead,  b  buried  m 
that  state :  in  itctuioii,  aHer  bein^  haneed  till  he  n  intenMbk. 
hi*  bomb  may  be  taken  uut.  aui)  hr«  body  dividod  into 
<iaartcr*,  iind  tiii.ii  vitlii-r  buried  or  not  buried.  What  would 
oUlClwiM  be  doiiv  complculy  by  tlie  wornu,  oc  by  tli«  wonni 
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But  this  provision  forms  part  of  a  statute  of 
KitiR  William ;  and  that  statute  is  an  excelleat 
statute :  it  runiis  a  link,  and  a  most  valuable 
one,  of  the  chain  of  securities  framed  for  the 
subject  in  the  course  of  that  illustrious  reign. 
This  is  the  grand  argument ;  and  here  stands 
the  stronghold  of  prejudice,  declamation,  and 
common-place.  Were  I  to  be  forced  to  say 
whether  jet  and  snow  are  black,  and  yea  or  no 
were  the  only  answer  that  would  be  admitted, 
I  should  find  myself  a  Utile  puzzled.  Were  I 
asked,  in  like  manner,  whether  this  be  a  good 
statute,  or  no,  I  should  be  puzzled  in  the  same 
way:  if  I  were  obliged  to  give  an  answer,  I 

nnd  a  surt^on  topetlter,  in  done  nartially  by  the  executioner. 
.The  wordsofthe  judgement  are,  that  he  be  cut  down  while  he 
's  yet  alive,  and  liis  buweU  takitn  out,  aad  burnt  bejitre  Ut 
fact.  Bm  when  a  man  ucithct  ftcis  nor  »ec»  nny  thing,— whit 
becomes  of  bis  bowels,  and  whether,  irbunit,  they  are  bimit 
behind  his  bock  or  hcfort^  bit  face,  i«  not  thnt  sort  ordifl«rerKe 
by  which  human  conihict  con  be  governed.  That  &  man 
■bout  whose  neck  (he  fatal  rope  has  been  tied,  ccaaea  to  fed 

'  BS  soon  as  the  weight  of  bin  body  has  been  applied  to  the 
tightening  of  ihc  rope,  has  been  asccrlained  over  and  ov«ragai> 
\n  the  leporl  of  (hose,  who,  after  a  BiispcnMon,  voluDtsryon 

>  tbeir  part,  or  invohintary,  have,  in  d  great  i&ul(Jtude  ofin- 

'  stance*,  been  recovered  inlo  life. 

Tlic  Iwdies  of  lho«c  who  die  a  natural  death  ar«  (Vequently 
laid  open,  to  satisfy  t lie  afieetiouate  curiosity  of  reUuftei.  Of 
the  more  useful  ciiriosily  of  the  niedicat  alteiidant.  The 
bowels  of  kings  ihcmselves  have  been  taken  out  to  be  em- 
balmed :  the  bowels  of  traitors  are  taken  out  and  burnt ;  that 
is, disposed  ofin  a  manner  tliat  wa«  preferred  to  eiubixlmin^  ia 
the  instance  of  Itoinon  emperors.  Ifdniwn  to  execution  m  a 
carriole,  the  felon  is  drawn  in  »  earring  with  whecU,  the 
mitor  in  a  carriage  without  wheels.  No  ooe  con  serimalf 
suppose,  that  variation*  so  frivolous  and  minute  r.in  add  any 
thin^  (o  (he  fecurily.  No  man  can  Eefioiitly  svppow,  that  he 
who  would  be  rontciU  lo  riik  the  tmnishmcnt  of  a  felon,  woiiU 
not  equally  n«k  the  punishment  ol  a  traitor,  as  h«re  deacribtd. 
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suppose  it  would  be  in  the  affirmative :  but 
Were  the  benefit  of  a  distinction  to  be  allowed 
nic,  I  would  most  certainly  pick  this  clause  out 
of  the  statute ;  and  an  answer  in  favour  of  the 
remainder  would  not  tie  heavy  upon  my  con- 
science.   This  clause,  whatever  may  be  thought 

^pf  it  by  itself  (if  ever  it  has  been  thought  of  by 
itself),  it  is  natural  it  should  derive  no  small 
degree   of  favour   from  the  good  company  in 

|which  it  has  been  always  found.  How  far  it  ia 
entitled  to  any  such  favour  by  its  own  merits, 
has  been  pretty  fully  seen. 

k    The  statute  is    indeed  a  statute    of   King 

''William :  it  was  passed  by  King  William :  but 
as  to  this  clause,  at  least  with  equal  truth  may 
it  be  said  to  have  been  passed  against  as  bi/ 

lihat  useful  and  meritorious,  but  ungracious  and 
ill'bcloved,  king.  It  was  forced  upon  him  by 
the  party  who,  at  that  very  time,  were  plotting, 
all  of  them  his  expulsion,  and  many  of  them 
bis  death.  It  was  accordingly  so  constructed, 
with  the  Ijcnotit  of  this  clause,  that,  besides  the 
protection  it  afforded  to  tlie  innocent,  it  afforded 
most  ample  protection  to  whoever  might  have 
numbered  themselves,  or  might  be  disposed  to 

Oiumber  themselves,  among  the  guilty.    Looking 

|bt  this  clause  of  it,  before  1  had  adverted  to 
the  history  of  the  time,  I  wanted  no  fartlier 
>roof  to  say  to  myself,  the  design  of  it  seems  to 
"  to  make  men  as  safe  in  alt  treasonable 
lonspiracies  and  practices  as  possible."  Turn- 
ing afterwards,  for  curiosity's  sake,  to  Bishop 
Burnet's  History  of  bis  Own  Time,  1  found  the 
same  thing  said  already  in  the  same  wortls. 
So  said  Uishup  Burnet :  but  little  did  tlie  good 
bishop  know,  though  we  know  now,  half  th« 
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ground  tiiere  was  for  saying  so.  No  wonder 
tbe  parliament  should  have  been  overpowered 
by  diRaHectiuu,  when  the  cabinet  was  governed 
by,  it'  not  exclusively  composed  of,  traitoni. 
No  wonder  that  the  necessity  of  two  witnesses 
to  conviction  was  contended  for  with  so  much 
anxiety,  was  put  at  the  head  of  this  protecting 
statute :  a  minister  might  thus  correspond  (as 
80  many  ministers  were  then  actually  corre- 
Bpondiug)  with  the  exiled  king  by  single  emis- 
saries, and  be  safe.  Turn  to  the  papers  which 
Macpherson  has  brought  to  light;  read  over 
the  names  of  the  Marlboroughs,  the  Kussels, 
the  Newcastles,  the  Leeds's,  the  Normaobj-s, 
the  Shrewsbury's,  the  Godolphins,  the  Sunder- 
lands,  the  Abingdons,  and  I  know  not  whom 
besides:  we  shall  see  how  far  this  license  wai 
from  lying  unemployed.  An  to  the  other  pro- 
visions, then,  all  of  them  have  their  merit,  some 
of  them  were  no  more  than  the  remoxiil  of 
barefaced  injustice ;  but  as  to  this,  it  was  spe- 
cially levelled,  not  against  false  accusations, 
but  against  true  oncK. 

The  consequences  are  instructive:  no  where 
can  reasonings  receive  a  stronger  conlirmation 
from  events.  Scarce  had  the  legislature  passed 
the  act,  when  the  incongruity  of  this  part  of  it 
stared  them  in  the  face.  A  conspiracy  broke 
out, — a  con.spiracy,  of  the  reality  of  which  no 
one  ever  entertained,  a  doubt, — a  conspiracy 
confessed  afterwards  by  the  conspirators :  and 
for  tbe  proof  of  this  conspiracy,  at  the  trial,  nu 
more  than  one  witne.<t$  could  be  found.  1  speal 
of  Sir  John  Fenwick's  case.  Two  witnesses 
the  case  had  happened  to  afford ;  but  one  of 
tbem  (Goodman),  between  tbe  finding  of  tbe 
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bill  and  what  would  have  been  the  period  of 
the  trial,  the  friends  of  the  defendant  Rot  hold 
uf,  bought  oH',  and  sent  out  of  the  %vay.  What 
was  to  be  done?  The  case  was  flagrant :  the 
nation  tnillvd  for  jiiiiitice.  An  act  of  attainder 
was  passed,  (pounded  on  that  same  insiilficieut 
evidence.  Proscription  wan  resorted  to,  be- 
cause justice  had  been  made  impracticable. 
The  flaw  that  had  been  made,  was  tu  be 
corered ;  but  the  covering  was  a  cobweb  of 
the  moment,  which  left  the  flaw  just  as  it  was, 
for  the  benctit  of  future  traitors. 

The  mischief  was  permanent ;  we  arc  sad- 
dled with  it  to  this  day :  the  remedy  was 
momentary :  nor,  at  the  moment  for  which  it 
served,  was  there  an  argument  for  it  that  did 
not  prove  the  incon^niity  of  the  law  which 
had  created  the  demand  for  it. 

Under  rules  of  law,  which,  had  they  been 
calculated  for  the  express  puqiose  of  the  de- 
struction of  society,  could  scarce  have  been 
better  adapted  to  it  than  they  are,  how  is  it 
that  society  is  kept  together?  The  question 
presents  itself  at  every  page,  and  the  answer  is 
still  the  same :— By  the  unintelligibility  and 
inaccessibility  of  those  rules, — by  the  darkness 
of  the  chaos  of  which  they  form  a  part.  It  is 
on  the  being  known,  that  what  there  is  good  in 
tbe  system  of  law  depends  for  its  effect :  it  is 
by  the  being  unknown,  that  the  mischief  of 
what  there  is  bad  in  that  system  is  dimi- 
nished. 

One  abuse  tinds  its  corrective,  its  palliative 
at  least,  in  another;  each  particular  abuse  in 
one  enormous  universal  one  :  each  weakness, 
tiot  ill  a  corroborative  application,  but  in  ano- 
ther weakness;  each  particular  negligence,  not 
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in   particular  vigilance,   but  in  general  negli> 
gence. 

If  society  hangs  t<^ether  in  the  manner 
which  we  see,  it  is  not  so  much  by  what  the 
law  does,  as  by  the  expectation  of  what  it 
will  do,  grounded  on  the  conception  of  what  it 

fought  to  do.  Faiicinatcd  by  a  variety  of  pre- 
jtioices.  pernicious  in  one  point  of  view,  salu- 
tary in  auothur, — a  man,  from  conceiving  that 
the  law  ought  to  do  so  and  so,  concludes  that 
so  in  each  individual  case  it  will  do.  The  alfir- 
mative  conclusion  is  most  favourable  to  the 
tranquillity  of  society ;  the  negative  would 
probably  be  found  in  most  cases  the  one  most 
cuiirunnablc  to  the  truth. 

In  the  case  of  the  particular  exclusion  now 
under  consideration.  1  will  venture  to  suggest 

Fft  few  possible  modes  of  remedying  the  mis- 
chief. If  these  remedies  should  appear  to  have 
little  to  recommend  them  in  the  eye  of  reason 
end  common  sense,  it  will  be  only  because 
they  are  cut  as  closely  as  possible  to  the  rich 
pattern  of  the  common  law. 

One  expedient  might  be,  the  having  in  every 
court  of  penal  jurisdiction  a  wooden  evidence, 
or  man  ol  straw,  under  some  such  name  as  that 
of  the  common  witness,  or  common  vouchee, 
whose  office  it  should  be  to  vouch  for  the  truth 
of  every  dc|)osition  given  by  a  single  witness, 
in  the  event  of  his  not  having  the  support  of  a 
special  evidence  of  his  own  kind.  If,  as  in  the 
cose  of  a  common  recovery,  indemniticatioa 
may  be  given  where  there  is  no  property,  why 
may  not  evidence  as  well  be  given  where  there 
is  no  knowledge  1  The  testimony  of  a  dumb 
witness  is  as  good  as  that  of  a  speaking  one ; 
and  there  needs  not  the  skill  of  a  Kempel,  a 
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Droz,  or  a  Merlin,  to  make  a  woodea  or  a 
straw  witness  capable  of  kissing  the  book,  and 
giving  the  requisite  tokens  of  affirmation.  If 
extraordinary  |)owcrs  of  digestion  should  be 
thought  requisite  for  the  oath.  Merlin  has  an 
anthropomorphic  stonc-eatcr  ready  made. 

If  the  expense  of  the  attesting  puppet  should 
be  gnid)^cd,  the  part  of  the  puppet  might  be 
enacted  by  a  living  person,  such  as  the  crier  of 
the  court :  the  same  respectable  person  who  for 
so  many  centuries  has  supportea  the  character 
of  the  common  vouchee  ur  indcmtiificutor  ge- 
nera), in  the  Common  Fleas,  so  much  to  the 
satisfaction  of  the  best  judges. 

It  might  be  objected  to  this  expedient  on  a 
hasty  view,  that  this,  on  the  part  of  a  living 
witness,  would  be  ]>erjury :  and  that  it  would  be 
an  indecent  mockery,  a  groKs  profanation,  and 
a  practice  subversive  of  tlie  foundations  of 
justice,  were  a  judge  thus  openly  to  lend  his 
countenance  to  perjury.  Bui  it  seems  ditUcuIt 
to  say  how,  if  it  be  proper  for  a  judge  to  coun- 
tenance perjury  in  a  juror,  it  should  be  other- 
wise tlian  proper  to  encourage  it  in  a  witness; 
or  how  the  perjury  should  have  less  of  pieiif 
in  it  in  the  one  case  tliun  in  the  other.  If  in 
tbe  instance  of  the  juror  it  is  in  J'avorem  vita, 
in  the  instance  of  the  witness  it  is  in  favor^tn 
Justida,  which  is  worth  many  lives. 

Another  mode  might  tK^  the  passing  a  statute 
for  the  purpose  of  declaring  that  in  all  cases 
where  two  witnesses  arc  or  shall  have  been 
required  by  law,  one  witness  shall  be  deemed, 
adjudged,  construed,  and  taken  to  be  two  wit- 
nesses. This  mode  would  be  perfectly  of  a 
piece  with  the  established  practice,  the  object 
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of  which  is  to  add  knot  after  knot  to  the  en- 
tanKletnent,  avoiding  with  religious  care  the 
solution  or  removal  of  any  part  of  the  existing 
mass. 

Another  mode  might  br,  to  produce  the  same 
efTcct  by  practice  or  rule  of  court,  as  often  as 
occasion  called  for  it :  which  would  save  the 
three  or  four  hundred  pounds  which  it  costs 
the  country  every  time  to  make  a  statute. 
This,  it  might  be  said,  (since  there  arc  those 
who  will  say  any  thing),  would  be  a  barefaced 
usur|»ation, — a  direct  attack  on  the  part  of  the 
judicial  power  on  the  legislative, — an  act  tend- 
ing to  the  subversion  of  private  and  public 
security,  by  planting  uncertainty  in  the  Terj- 
fountain  of  legal  certainty,  and  destroying  aU 
confidence  on  the  part  of  tlie  snbiect  in  the 
dispensations  and  tlircatcnings  of  the  law.  If 
this  were  to  be  allowed,  judges  (it  might  be 
Raid),  whose  special  duty  and  cardinal  virtue 
is  obedience,  would  thus  be  suftered  to  erect 
themselves,  not  into  a  fourth  estate,  but  into  a 
separate  estate,  independent  of  and  paramount 
to  the  three  others.  1  answer,  that  this  has 
been  done  in  eflect,  as  often  as,  by  exclusion  of 
witnesses,  or  fa*  post  facto  invnlidation  of  legal 
acts,  conditions  have  been  annexed  to  con- 
viction, which  have  nothing  to  do  with  inno- 
cence, and  which  have  not  been  annexed  by 
the  legislature. 

Thus  much  in  a  general  point  of  view.  But 
the  practice  of  the  King's  Bench,  Ihe  6rst  cri- 
minal court  of  ordinary  jurisdiction  in  this  part 
of  the  united  kingdom,  affords  (as  has  been 
already  seen)  a  special  precedent,  which,  if  not 
exactly  in  point,  seems  as  near  to  the  being  so 
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as  can  easily  be  conceived.  Divers  statutes 
give  in  divers  cases  treble  costs.  These  treble 
costs,  the  court  of  King's  Bench  in  all  these 
cases  refunes  to  give:  giving,  in  the  room  of 
them,  rather  more  than  half  what  the  legislature 
bas  ordered  to  be  given."  There  would  be  no 
greater  stretch  of  authority  in  requiring  bnt 
half  the  number  of  witnesses  that  the  lefjis- 
liiture  orders  to  be  required,  tliao  in  giving  but 
half  the  money  under  the  name  of  costs  that 
the  legislature  orders  to  be  given,  \olhing  of 
niisconst ruction  lu:re — nothing  of  misupprehen- 
BioD :  that  which  is  done  here,  cannot  have 
been  done  with  other  than  open  eyes.  I^gal 
learning,  how  consummate  soever,  can  never 
have  fairly  unlearnt  a  man  the  difference  be- 
tween three  and  one  and  a  half,  between  two 
and  one.  He  who  continues  to  know  the  dif- 
ference between  Itis  right  hand  and  his  left, 
must  continue  to  know  that  right  and  left 
U^cthi-r  are  more  than  either  right  or  left 
ft  alone. 

I  In  the  common-law  branch  of  jurisprudential 
I  law,  we  have  seen  the  arrangements  on  thiH 
Kfepad  conformable  to  reason  and  utility :  what 
"  defalcations  have  been  made  from  the  general 
rule,  wc  have  seen  made  by  the  legislature,  in 
coDsequence  of  those  conflicts  and  compromises 

I  to  which  a  niixt  sovereignty  is  more  particu- 
larly exposed. 
In  the  equity  branch  of  jurisprudential  law, 
the    principle  uf  Roman    law,  which  requires 
two  witnesses, — which  excludes  every  M'itnesa 
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without  diRtinction,  who  comes  not  with  aoo- 
ther  witness  in  his  hand, — predominates. 

The  defendant,  a  party  in  the  cause,  is  but 
one  witness,  just  as  much  so  as  an  extraneous 
witness.  At  tlic  same  time,  though  the  com- 
mon law  in  its  wisdom  refuses  to  hear  this  cvi- 
dence, — in  equity  law,  adopting  in  this  instance 
the  decision  of  common  sense,  in  probative  force 
it  is  looked  upon  as  superior  to  that  of  a  host 
of  extraneous  witnesses.  To  the  general  rule 
which  requires  two  witnesses,  the  admission 
thus  established  will  be  au  exception  or  not, 
according  to  the  interpretation  put  upon  the 
word  witness.  If  (being  co-cxtcnsive  in  its 
import  with  the  words  to  dcjiosc,  deposition,  to 
€J:amine,  examination,  and  so  many  others)  it 
be  understood  to  include  the  party  when  per- 
forming the  function  of  a  witness,  the  admis- 
sion operates  then  as  an  exception  to  the  rule: 
if  the  word  witness  is  understood  to  be  confined 
in  its  application  to  the  designation  of  ej-tra- 
rieous  witnesses,  the  admission  given  to  the 
testimony  of  a  party  has  nothing  to  do  with  the 
rule.  For  simplicity's  sake,  let  us  conceive  the 
rule  as  having  no  application  to  parties, — fts 
having  no  testimony  in  view  but  that  of  extra- 
oeous  witnesses. 

Taking  the  rule,  tlicn,  in  this  sense,  equity 
law  does  not  adopt  it  in  all  its  rigour.  The 
defendant's  testimony  (such  as  it  is)  the  plain- 
titf  never  can  be  without :  for  the  suit  can  no 
otherwise  be  instituted  than  by  the  instrument 
called  a  bill,  of  which  the  interrogatory  matter 
by  wiiich  the  defendant's  testimony  is  called 
for,  and  to  which  he  is  bound  to  make  answer, 
forms  an  indispensable  part.     But  in  regard  to 
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I  this  or  that  fact  (facts  as  material  as  any  to  the 
cause),  what  may  easily  happen,  and  what  con- 
tinually does  happen,  is,  that  the  deleiidaut 
knows  nothing  about  the  matter.  If,  tlien, 
knowing  nothing  about  the  matter,  he  declares 
as  much,  the  testimony  of  a  single  extraneous 
witness  speaking  to  that  fact,  is.  with  regard  to 
that  fact,  sufficient  evidence. 

But  if,  among  the  facts  inquired  of  by  the 
plaintiff,  there  be  any  one,  the  establish  meat 
I  of  which  is  necessary  to  form  a  ground  for  a 
'decree  operating  in  any  respect  in  the  plain- 
tiff's favour ;  and  if,  in  relation  to  this  fact,  the 
I  defendant  delivers  bin  testimony,  denying  the 
^iact, — an  extraneous  witness,  and  but  one,  af- 
firming it;   here,  the  law  requiring  two  wit- 
nesses has  always  been  conformed  to:  and  in 
l-this  case,  as  in  the  other  cases  where  two  wit- 
nesses are  required,  the  testimony  of  a  single 
—  witness  goes  for  nothing. 
^     English  equity  law  having  been,  in  its  6rst 
concoction,  Roman  law  imported  from  the  con- 

ttinent;  the  first  cciuity  Judge  to  whom  it  was 
proposed  to  ground  a  decree  in  favour  of  the 
plaintiff  upon  the  testimony  of  a  single  extra- 
neous witness,  contradicted  by  that  of  the  de- 
fendant, would  (how  thoroughly  soever  per- 
suaded of  the  truth  of  the  witness's  testimony, 
of  the  falsehood  of  that  of  the  defendant's) 
Kfaave  acted,  according  to  Roman  law,  illegally, 
had  he  made  a  decree  on  the  gnxmd  of  the 
true  evidence.     If  a  single  testimony,  though 

» uncontradicted,  is  insufficient,  stdl  more  must 
it  be  so  if  contradicted. 
So  far  as   precedents,  judicial    precedent*, 
being  contrary  to  truth  and  justice,  are  not 
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contradicted  by  other  preccdeots,  it  is  not 
la%vful  (at  any  rate  it  is  not  necessary)  for  a 
judge  to  decree  according  to  Irutli  and  justice; 
it  is  incumbent,  or  at  any  rate  it  is  lawful,  for 
him  to  decree  according  to  preccdcuts.  The 
equity  judge  who,  at  this  time  of  day.  refuses 
to  pay  any  regard  to  the  testimony  of  an  extra* 
neous  witness  whom  he  believes  to  be  trust* 
worthy,  because  contradicted  by  that  of  a 
defendant  whom  he  believes  to  be  perjured, — 
this  Anglo-Roman  judge  probably  thinks  no- 
thing at  all  about  the  original  Roman  taw :  all 
he  has  to  do,  is  to  think  of  the  English  pre- 
cedents that  have  been  grounded  on  it. 

If,  thinking  nothing  of  the  precedents  in  his 
own  law.  or  of  the  foreign  law  on  which  they 
were  founded,  he  were  to  consider  himself  as 
an  English  judge ;  in  putting  any  such  exclu- 
sion upon  the  testimony  of  the  oxtntncous  wit- 
ness, his  decision  would  be  as  inconsistent  with 
the  decisions  of  his  predecessors,  as  well  as  widi 
the  interests  of  truth  and  justice,  as  any  of 
their  decisions  have  been,  when  compared  witii 
that  same  standard. 

Here  are  two  conflicting  testimonies  (one 
might  say  to  him) :  the  one  liable  to  no  objec- 
tion ;  the  other,  that  against  which,  in  order  Uie 
more  effectually  to  come   at  the  truth,  your 

Eredcccs^iors,  in  quahty  of  English  judges, 
ave  thought  it  incumbent  to  shut  their  ears. 
To  the  testimony  clear  of  all  objection,  you 
pay  no  regard.  The  sort  of  testimony  which 
^according  to  the  rule  you  are  bound  to  pursue) 
is  unworthy  of  all  regard,  —  it  is  by  that  you 
govern  yourself. 

On  the  present  head  (not  to  speak  of  others). 
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the  practice  of  English  equity  is  reconcilable 
neither  to  Roman  law,  nor  to  Eaglish  law,  nor 
to  common  sense.  Not  to  Honiaii  law ;  since, 
where  the  defcDtlant  is  silent,  it  decrees  in 
favour  of  the  plaintiff,  upon  the  tcttimony  of  a 
single  witness."  Not  to  English  law;  since, 
where  the  defendant  contradicts  the  witness, 
it  counts  testimonies  without  weighing  them. 
^fot  to  common  scusc;  for  tlic  same  reason, 
and  because  it  gives  the  turn  of  the  scale  to 
that  one  of  tlie  two  sorts  of  testimony,  which, 
according  to  the  principles  of  human  nature,  has 
leaat  weight  in  it. 

The  ground  on  which  this  arrangement  is 
placed  by  the  account  given  of  it  in  the  books, 
js  curious  enough :  here  is  oath  againnt  oath ; 
[therefore  nothing  is  to  be  done.t  The  judge 
who  should  allege  this  contrariety  as  a  reason 
for  doing  nothing,  would  recognize  himself  unfit 
Sot  his  ottice. 

Loured  suitor.  To  weigh  testimony  against 
testimony  in  a  jury-box,  is  the  business,  the 
every  day's  business,  of  the  same  sort  ot  man 
whose  business  it  is,  when  behind  a  counter, 
to  weigh  lead  cr  bras-«  a,^ain»t  bread  or  candles. 
What,  then  ?  Is  the  task  too  hard  for  you  *  Do 
you  sink  under  it?  Such  imbecility,  is  it  the 
fruit  of  at)   your  science  ?    Sue,  then,   for  a 

filace  in  the  jury-box ;  and  learn  your  business 
rom  bakers  and  tallow-chandlers. 

The  task  the  juryman  has  to  perform,  every 
day  to  perform,  is  the  decidiug  between  the 
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testimonies  of  two  witnesses,  both  of  them 
equally  iinobjectionable.  What  are  the  two 
between  winch  you  profess  yourself  unable  to 
decide  ?  One  of  them  worth  as  much  as  any 
body's;  another  (at  least  if  your  rules  are  good 
for  any  thing)  worth  nothing. 

Lord  Chancellor.  It  is  not  but  that,  if  I  was 
at  liberty,  I  could  weigh  testimony  against  tes- 
timony as  well  as  any  tallow-chandler :  but  the 
mode  of  inquiry  which  I  am  bound  and  content 
to  conform  to,  does  not  allow  me  to  weigh 
evidence.  Where  truth  is  at  all  doubtful,  equity 
is  altogether  unfit  for  the  discovery  of  it.  This 
we  are  all  sensible  of:  accordingly,  as  often  as 
evidence  is  worth  weighing,  we  send  it  to  the 
tallow-chandlers:  they  have  a  method  of  their 
own.  which  it  docs  not  suit  the  purpose  of 
equity  to  follow.  They  are  allowed  to  hear 
witnesses  examined  and  cross-examined,  in  that 
natural  mode  which  every  man  who  is  really 
desirous  of  coming  at  the  truth,  and  has  power 
to  inquire  into  it,  pursues  of  course,  whether  in 
a  court  or  in  a  closet.  Equity  receives  evidence 
in  a  scientific  way  :  a  way  which  was  designed, 
not  for  the  discovery  ol  truth,  but  for  better 
purposes.  I  am  a  learned  English  judge :  it  is 
a  rule  with  all  learned  English  judges  to  receive 
evidence  in  any  shape,  except  the  only  proper 
one;  they  leave  that  to  the  tallow- chandlers. 
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CHAPTER  II, 

EXCLUSION  BY  LIMITATION  POT  UPON  THE 
NUMBER  OP  Xt'lTNCSSES. 


[Sect.  I. — Excess  0/ evidence  an  evil — Peretnp- 
tortf  limitation  not  a  proper  remedy. 

There  are  some  topics  on  wbicli,  ona  super- 
ficial glance  (especially  if  directed  by  the  con- 
Itemplation  of  established  practice),  a  fata)  di- 
lemma pre.icnt.s  it-wlf  as  haiij^iiig  over  the  foot- 
steps of  the  legislator;  and,  on  one  side  or  other, 
tlie  very  nature  of  thing«t  seems  to  have  imposed 
on  him  the  necessity  of  injustice.  On  a  closer 
vie%v,  to  him  whose  eye  has  strength  to  pcne- 

»trate  this  mist,  the  difiicuttv  may  l)e  seen  to 
be  in  a  great  measure  factitious ;  and  to  arise 
out  of  some  irrational  practice,  into  whicb, 
under  the  pupilage  put  upon  him  by  the  man 
of  law,  the  imbecility  of  the  legislator  has  been 

Fiisled  by  the  imbecility  or  improbity  of  bis 
uide. 
Of  the  above-described  state  of  things,  an 
exemplification  may  be  found  in  the  arrange- 
_  incnt  which  forms  the  subject  of  the  present 
f  chapter. 

What  number  of  witnesses  shall  a  party  be 
allowed  to  produce?  Put  a  limitation  any 
where  upon  the  number,  you  lay  the  party 
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under  the  necessity  of  leaving  the  mass  of  evi- 
dence on  his  side  incomplete:  you  pave  the 
way  to  deception,  and  consequent  misdccision. 
Put  no  limitation  any  where  upon  the  number, 
you  put  it  in  the  power  of  a  malAJide  suitor  (if 
superior  to  a  certain  degree  in  respect  of  opu- 
lence) to  overwhelm  his  adversary  with  an  inde- 
fiDite  load  of  testimony,  and  the  expense,  vexa- 
tion, and  delay,  attached  to  it. 

In  the  ca»e  which  came  under  review  in  the 
last  chapter,  the  ground  of  the  exclusion  (so  far 
as,  in  respect  of  reason  and  utility,  it  had  any 
ground)  appears  to  have  been  the  lear  of  decep- 
tion. In  the  case  now  before  us,  the  con- 
sideration of  vexation  appears  to  have  been  the 
ground. 

The  vexation  liable  to  be  produced  by  mul- 
titude of  witnesses,  or  (to  speak  raore  exten- 
sively) by  the  quantity  of  evidence,  has  two 
branches;  which,  being  in  themselves  perfectly 
distinct,  require  to  be  kept  so  in  the  mind  of 
(he  legislator.  Why?  Because,  according  as 
it  is  in  the  one  shape  or  the  other  that  the 
inconvenience  presents  itself,  so,  in  so  far  a5 
the  inconvenience  admits  of  remedy,  will  the 
remedy. 

There  arc  two  stations  in  the  cause,  towhicb      i 
the  vexation,  considered  in  its  first  stage,  i«  apt  ■ 
to  apply  itself:  that  of  the  parties,  and  that  of 
the  judcc. 

To  the  station  of  the  parties,  considered  in 
the  aggregate,  it  in  pregnant  with  delay  and 
with  expense.  Consider  them  separately,  the 
exijcnsc  attached  to  the.  production  of  each 
witness  falls,  in  the  first  instance  at  any  rate, 
upon  the  party  by  whom,  or  at  whose  instance. 
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he  is  produced :  ultimately,  either  upon  that 
party  or  another,  according  to  the  arrangemenlg 
made  by  the  judge  in  respect  to  this  part  of  the 
costs. 

Upon  the  judije,  this  inconvenience  will  not 
naturally  fall  in  any  other  sha|K-  than  that  of 
vexation,  properly  so  called :  expeose,  out  of 
hLs  pocket  is  not  destined  to  come;  by  delay 
he  will  not,  in  the  manner  that  a  jtarty  would, 
be  affected.  It  is  in  the  shape  of  labour  only, 
that  the  vexation  falls  upon  the  Judge ;  per- 
plexity, followed  by  the  labour  consisting  in 
the  exertions  made  to  remove  it. 

The  judge  heini;  a  member  of  the  commu- 
nity, as  truly  as  the  sovereign  by  whose  au- 
thority he  has  been  appointed,  or  the  servant 
by  whom  his  shoes  have  been  cleaned, — any 
pain  that,  on  this  as  on  any  other  occasion, 
falls  upon  him,  constitutes  as  large  a  part  of  the 
pain  of  the  community,  as  an  equal  pain  falling 
upon  eitlier  of  the  other  two.  But  on  the  pre- 
sent occasion,  be  it  what  it  may,  it  can  never 
enter  into  competition  witi]  the  mischief  that 
would  ensue  from  the  removal  of  the  dolorific 
cause,  viz.  the  labour  of  weighing  the  mass  of 
evidence :  that  mass,  by  the  supposition,  being 
in  every  part  necessary  to  bo  weighed,  —  in 
every  part  such,  that  the  exclusion  of  it  would 
be  priHluctive  of  a  corrcspoudcut  chance  in 
favour  of  injustice. 

The  burthen,  thus,  on  the  particular  occasion 
question,  sustained  by  the  judge,  is  a  part  of 
at  aggregate  burthen,  the  pain  of  which  can- 
not but  be  regarded  as  balanced,  and  more 
than  balanced,  by  the  remuneration,  in  what- 
ever sha[ie  (dignity  at  any  raie\  attached  to  his 
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office :  and  even  setting  aside  such  recom- 
penae.  it  can  hardly  be  suppo-ird  that  the  mis- 
chief of  the  utmost  vexation  hable  to  fall  upon 
that  single  individual,  can  come  into  competi- 
tion with  the  mischief  falling,  in  the  other  case, 
upon  the  community, —  the  notorious,  and  con- 
sequently extensive,  miBchief  attached  to  the 
corresponding  chance  in  favour  of  injustice. 

In  respect  of  serious  importance,  the  sort  of 
vexation  which  in  this  case  is  borne  by  the  judge, 
is.  therefore,  as  nothing,  in  comparison  with 
the  mischief  which,  in  eonsecjuence.  is  liable  to 
fall  upon  the  parties ;  that  is  to  say,  upon  that 
one  of  them  who  has  the  direct  justice  of  the 
cause  on  his  side.  The  greater  the  mass  of 
evidence  in  the  cause,  the  heavier  the  burthen 
imposed  by  it  on  the  mental  faculties  of  the 
judge :  the  heavier  the  burthen  on  the  iudge's 
mind,  the  greater  the  probability  that  his  force 
of  mind  will  not  be  adequate  to  the  sustaining 
of  it, — to  the  acting  under  it  in  such  manner  as 
to  extract  the  truth  from  the  mass  of  matter 
through  which  it  is  diftused,  to  frame  to  himself 
a  right  judgment  respecting  the  principal  facts 
in  dispute,  and  to  decide  in  consequence. 

In  the  shape  of  danger,  the  mi-schiuf  will  io 
this  case  be  considerable,  even  supposing  the 
clearest  impartiality  ami  most  consummate 
probity  on  the  part  of  the  judge.  These  quali- 
ties being  supposed,  the  stato  of  the  law  being 
supposed  clear,  and,  in  respect  of  the  questioB 
of  fact,  the  cause  being  supposed  iiot  to  be 
attended  with  any  extraordinarj'  degree  of  in- 
tricacy or  difficulty, — the  probability  in  favour 
of  a  right  decision  will  be  very  great :  say.  for 
example.  tOO  to  1.     But  suppose  the  facultiec 
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of  the  judge  id  a  state  of  complete  confusion,  and 
the  force  of  his  mind  altogether  unequal  to  the 
Uisk  of  framiuy  a  right  decision  under  the  pres- 
sure of  the  burthen  thrown  upon  it  by  the 
afTgrregate  mass  of  evidence, — this  chance  oflOO 
to  1,  will  be  reduced  to  an  even  chance,  or 
chance  of  I  to  1 :  at  which  point,  the  party 
who  is  ill  the  ris^ht  will  have  no  greater  chance 
of  prevailing,  than  the  adversary  who  is  in  the 
wrung.  At  this  point,  the  advantage  possessed 
by  him  who  is  in  the  right  is  equal  to  0:  and 
to  this  iMiint,  every  additional  quantity  added  to 
the  load  of  evidentiary  matter,  tends,  in  propor- 
tion to  its  pressure,  to  reduce  the  cause. 

Such  is  tlie  case,  even  where  the  probity  of 
the  judge  is  at  its  highest  point,  and  the  state 
of  his  affections  entirely  neutral.  But,  let 
either  self-couscious  partiality  or  bias  be  sup- 
posed on  the  part  of  the  judge,  the  danger  is 
much  increased.  Every  addition  seen  to  be 
made  to  the  pressure  of  the  burthen  of  evidence 
on  the  mind  of  the  judge  himself,  contending  ' 
against  it  with  the  peculiar  advantages  attached 
to  his  station  and  appropriate  habits  of  exer- 
cise, will  natumlly  pi-ess  witli  still  greater  force 
upon  every  other  mind  not  bound  to  the  task 
by  duty,  and  less  qualified  for  it  by  exercise. 
The  greater,  therefore,  the  pressure  is  by  the 
public  eye  seen  to  be,  the  more  difficult  will  it 
be  for  the  public  judgment  to  delect  any  ab- 
erration on  his  part  from  the  line  of  rectitude  : 
and,  moreover,  even  to  any  man  to  whom  his 
decision  may  present  itself  as  taxable  with 
error,  the  gri'ater  will  be  the  probiibilitv  that 
the  error  will  present  itself  as  standing  clear,  if 
not  of  intellectual,  at  any  rate  of  moral,  blame. 
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Iq  a  word,  the  greater  the  burthen  of  the 
evidence,  the  greater,  in  appearance  as  well  aa 
reality,  the  diHiculty  in  judging  of  it:  and  the 
greater  that  difficulty  in  reality,  the  more  natu- 
ral will  erroneous  judgment  be:  and  the  greater 
the  ditHculty  in  appearance,  the  more  venial  in 
appearance  will  the  error  be,  the  less  apt  to 
expose  him,  whose  crmr  it  is,  to  public  censure. 

The  enls,  therefore,  which  arise  from  excess 
of  evidence,  are  very  great :  and  that  they  form 
a  proper  subject  for  the  legislator's  considera- 
tion, IS  out  of  the  reach  of  dispute.  But,  that 
the  propriety  of  allowing  them  to  be  productive 
of  actual  exclusion,  of  giving  them  m  practice 
the  effect  of  a  conclusive  reason,  depends 
Mpon  proportions,  (viz.  upon  the  preponderance 
of  the  collateral  inconvenience  in  Ihe  shape  of 
vexation,  expense,  and  delay,  as  compared  with 
the  probability  of  direct  mischief  resulting  from 
deception  and  consequent  misdecision  for  want 
of  the  evidence  proposed  to  be  excluded),  is  a 
point  upon  which  a  decision  has  already  been 

{>ronounced,  on  grounds  which  the  reader  has    - 
lad  under  his  view.  f 

Proceeding  on  this  ground,  the  necessary 
conclusion  is,  that  every  thing  that  on  this  field 
has  been  done,  in  any  of  the  established  sys- 
tems, is  wrong.  For  whatever  has  been  doue, 
has  been  done  by  limiting  the  number  of  wit* 
nesses  receivable,  without  regard  to  the  demand- 
Regard  being  paid  to  proportions,  one  raoBl 
obvious  considuratiun  is,  that,  in  respect  of 
number,  the  demand  for  witnesses  will  depend 
upon  the  subject  matter  of  the  suit. 

1.  Even  where  the  claim  which  is  the  foun- 
dation of  the  suit  is  itself  simple,  it  may  hap- 
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pen,  that  the  number  of  witnesses  which  it  may 
be  requisite  to  hear  has  no  certain  limits:  take, 
for  example,  a  claim  of  a  right  of  way ;  a  claim 
of  a  right  of  common ;  a  suit,  the  object  of 
which  is  to  determine  the  bounds  between  por- 
tions of  land,  the  property  of  different  owners. 
2.  The  nature  of  things  affords  several  sorts 
of  suits,  in  which,  in  respect  of  the  subject 
matter,  tlic  demand  itself  is  complex;  and  com- 
plex to  a  degree  altogether  without  limit.  In 
this  case,  the  suit,  though  in  name  and  to  some 
purposes  but  one  suit,  is  in  fact  a  cluster  of 
Buite.  Thus,  in  case  of  an  account,  the  com- 
plex suit  includes  as  many  simple  suits  as  there 
are  items  on  both  sides,  Not  one  of  them  but 
is  capable  of  being  taken  for  the  ground  of  a 
separate  suit :  in  which  suit,  the  number  of  wit- 
nesses to  whose  testimony  it  mav  be  necessary 
to  have  recourse,  has  no  certain  limits. 

Sect.-II. — Remedies  suggetted. 

As  it  is  with  a  physical  burthen,  so  is  it  with 
a  psychological  one:  undivided,  the  patient 
sinks  under  it ;  divide  it,  be  performs  the  task 
without  difliciilty. 

You  have  a  burthen,  which  you  wish  to  have 
carried,  within  a  certain  time,  to  a  certain  place. 
Hating  called  a  porter,  you  propose  the  job  to 
him :  he  declines  it,  he  pnmounces  it  imprac- 
ticable. Your  job,  must  it  for  that  reason  re- 
main undone  ?  By  no  means.  Common  sense 
indicates  a  ^'ariety  of  expedients,  all  of  them 
practicable,  one  or  other  preferable,  according 
to  the  circumstances  of  the  case.  The  burthen 
may  be  divided,  and  distributed  between  two 
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porters :  being  divided,  it  may  be  carried  by  the 
same  porter  at  two  turns  ;  perhaps  even  it  may 
bu  talcL'n  by  liim  at  one  turn,  if  he  be  allowed  a 
little  more  time. 

The  burthen  being  thus  of  the  physical  kind, 
the  remedies  thus  aj»plicable  to  any  extraordi- 
nary weight  that  may  belong  to  it  will  nerer 
fail  to  be  applied :  common  sense  will  dictate 
the  expedients ;  self-rej^rding  interest  will  se* 
cure  the  application  of  them.  Understand,  if 
the  burthen  be  mine,  and  if  it  be  for  a  purpose 
of  my  own  that  1  wish  it  carried,  and  if  it  be  by 
myself  that  the  charge  of  getting  it  conveyed  is 
undertaken  :  for  if,  instead  of  being  managed 
by  myself,  the  business  be  committed  by  me 
to  a  servant,  who  is  la?.y,  or  careless,  or  ill- 
affected  to  me,  or  who  has  any  thing  to  gain  by 
having  it  miscarry  or  arrive  too  late,  it  may 
make  a  diAbrenee. 

Where  the  burthen  is  of  the  psychological 
kind,  the  remedies  will  be  no  less  obvious:  un- 
fortunately, the  application  of  them  will  be  far 
from  being  alike  secure.  In  this  case,  as  in 
the  other,  the  advice  of  common  sense,  if  con- 
sulted, would  be  equally  sure:  but.  unfortu- 
nately, the  hands  on  whom  the  business  rests 
are  such  whose  purpose  is  not  answered  by  the 
taking  any  such  advice. 

Had  the  cuds  of  Justice  been  the  ends  of  actual 
judicature,  tliis,  like  so  many  other  mischief 
with  which  the  technical  system  swarms,  at 
rather  of  whicli  it  is  composed,  never  cuutd  have 
taken  place.  Had  the  foundation  of  every  cause 
been  laid  in  the  simultaneous  appearaijce  of  the 
parties  coram  judica,  no  such  danger  as  that  of 
all  inordinate  influx  could  have  existed.     So 
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much  as  the  cause  really  required,  and  by  itn 
importance  was  capable  of  [layinR  for,  just  so 
much  would  be  delivered,  and  no  more.  When 
in  this  way  any  thing  of  excess  takes  place,  it 
is  only  for  want  of  those  explanations,  which, 
in  case  of  the  sort  of  meeting  above  dcKcribed, 
cannot  fait  of  taking  place,  but  which  can 
scarce  ever  take  place  with  effect  on  any  other 
terms.  This,  accordingly,  has  already  been 
stated  as  one  of  the  uses,  though  but  one,  and 
(from  the  rarity  of  its  occurrence)  one  of  the 
least  considerable  of  the  uses,  of  that  meeting; 
without  which,  judicature  is  no  better  than  a 
game,  in  which  justice,  in  spite  of  design,  turns 
up  now  and  then  by  accident. 

Of  the  established  system  of  procedure  it  is  a 
fundamental  principle,  not  to  hear  the  parties, 
not  to  suffer  either  of  them  so  much  as  to 
come  into  the  presence  of  the  judge,  till  the 
very  conclusion  of  the  cause.  Not  hear  the 
parties?  Whom  then  would  you  hear?  Not 
till  the  end  of  the  cause?  What  then  is  the 
sort  of  work  that  is  to  be  going  forward  in  the 
mean  time  ? 

Under  a  system  set  up  in  opposition  to  the 
ends  of  justice,  the  idea  of  the  ridiculous  hangs 
over  every  step  of  an  inquiry  that  has  for  its 
object  the  pursuit  of  any  of  those  ends  :  it  is  as 
if  a  plan  for  the  more  effectual  propagation  of 
Protestantism  were  to  be  presented  to  the 
pope. 

To  find  the  average  quantity  of  time  really  in 
demand  for  a  cause,  turn  to  any  of  those  courts 
in  which  the  path  of  judicature  leads  to  the 
ends  of  justice:  turn,  for  example,  to  the  courts 
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of  conscience,   you   will   find   it  only   a  few 

minutes.  But  as  the  nature  of  that  jurisdiction 
admits  not  of  any  very  complex  causes,  and 
as  here  and  there  a  cause  will  present  itself 
which  may  require  as  many  months;  putting 
all  causes  together  in  hotch-)K)t,  the  average 
upon  the  »um  total  may  thus  come  to  be 
doubled  or  trebled. 

In  a  vast  majority  of  the  individual  cases 
that  turn  up,  nut  the  faintest  glimpse  of  any 
such  difHculty  will  present  itself:  such  is  the 
simplicity  of  the  vast  majority  of  cases  that  call 
for  the  exercise  of  judicial  |M>werB.  But,  when 
a  cause  is  to  a  certain  degree  complex,  then 
comes  the  necessary  task  of  sketching  out  s 
plan  of  Uie  mass  of  evidence.  What  is  your 
demand,  what  your  title,  and  what  your  evi- 
dence? Three  questions  these,  to  which  a 
plaintiff,  if  he  knows  what  he  is  about,  will 
always  he  more  or  less  prepared  to  give  an 
answer:  and  which  a  judge,  if  be  knows  what 
he  is  about,  will  of  course  put  t«  the  plaintiff, 
wherever  the  plaintifl',  for  want  of  distinct  con- 
ceptions, has  not  put  them  to  himself. 

What  then  is  this  plan  or  table  of  evidence? 
In  every  cause  in  which  a  question  of  fact  is 
Involved,  the  nature  of  it  may  be  seen  at  the 
conctuNion  of  any  one  of  those  instruments 
which  among  Ivnglish  lawyers  are  called  briefs: 
facts  which,  in  tlie  character  of  principal  facts, 
are  to  be  proved  ;  persons  or  scripts,  by  which 
each  such  fact  is  expected  to  be  proved.  To 
the  plaintilfs  table  of  evidence  add  that  of  tlie 
defendant,  you  have  the  sum  total  of  that  maw 
of  proposed  evidence,  concerning  every  article 
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of  which,  the  judge  will  have  to  consider  whe- 
ther at  ail,  and  if  yes,  then  in  what  event,  and 
at  what  time,  it  shall  be  delivered. 

1.  Where  the  demand  itself  is  of  a  complex 
nature,  (i.  e.  where  the  cause,  though  in  torm 
and  denomination  but  one  cause,  is  in  reality 
an  aggregate  of  a  number  of  causes),  analyze 
thiH  artiticial  whole :  resolve  it  into  its  ele- 
mentary parts.  Suppose  an  account  current, 
with  a  hundred  items  on  each  side :  a  hundred 
items,  to  any  one  or  every  one  of  which  it  may 
hapiicn  to  be  contested.  How  absurd  in  this 
case  to  think,  by  means  direct  or  indirect,  to 
limit  the  multitude  of  witnesses  I  But  there 
being  in  fact  two  hundred  causes  to  try  under 
the  name  of  one,  there  is  not  one  of  them  that 
may  not,  without  prejudice  to  the  interests  of 
truth,  be  tried  at  a  different  time,  at  a  different 
place,  by  a  diH'eront  judge  or  set  of  judges.  In 
a  cause  of  this  composite  order,  two  witnesses 
may  be  one  too  many ;  two  thousand  may  be 
not  sufficient.  Behold  now  the  legislator,  with 
shut  eyes,  and  Procrustes  for  his  guide,  by 
arrangements  direct  or  indirect,  fixing  the 
number  of  witnesses  which,  in  a  cause  of  this 
denomination,  a  plaintiff  or  a  defendant  shall 
I  be  permitted  to  produce. 

^o  grievance,  no  remedy.  Here  is  in  truth  no 
grievance :  but  if  in  this  way  a,  remedy  be 
attempted  to  be  applied,  (that  is,  any  thing  under 
the  name  or  notion  of  a  remedy,)  then  indeed 
there  is  a  grievance ;  for  tliu  pretended  remedy 
I  is  a  real  grievance. 

At  his  own  pleasure,  and  by  and  with  the 
advice  of  his  attorney,  (who  in  the  temple  of 
equity  puts  on  (he  more  respectable  and  proht- 
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able  title  of  solicitor,)  a  man  who  has  a  businees 
of  thiK  .sort  to  ttt'ttle  with  an  unwilling  adver- 
sary, addresses  himself  to  common  law  or  to 
equity.  If  to  common  law,  —  aflcr  six  months 
or  twelve  months  spent  in  doing  worse  than 
nothing,  spent  in  uflbrding  the  occasions  for 
learned  pillage,  the  two  hundre<l  causes,  if  fl 
tried  at  all,  must  be  tried  in  a  day,  or  in  the 
remnant  of  a  day.  If  to  equity,  —  after  the 
number  of  months,  not  to  say  years,  employed 
in  doing  worse  than  nothing,  as  above, — when 
the  matter  in  dispute  comes  to  be  tried  In  good 
earnest,  tlic  cause  is  wiredrawn  through  a 
hole  in  the  judge's  closet,  and  instead  of  the 
one  day,  as  above,  is  drawn  out  perhaps  to  a 
thouHand :  the  judge  (called  in  this  case  a 
master),  under  the  eye  of  a  conniving  chan- 
cellor, taking  care  to  be  paid  for  three  attend- 
ancc.<t  for  ever}-  one  he  bestows,  and  cutting 
out  each  day  into  hours,  that  each  hour  may 
have  its  fee. 

On  either  side  of  the  passage,  what  in  all 
this  can  there  be  that  could  be  better  than  it 
is  ?  On  the  one  side,  is  not  work  made  for  a 
jury?  On  the  other  side,  is  not  every  tiling 
done  by  c^uilif  f  by  equity,  the  Oona  ilea  of 
English  lawyers,  made  by  their  own  hands 
for  their  own  use,  unknown  to  all  the  world 
beside  ? 

3.  In  a  cause  in  which  the  matter  ia 
dispute  is  a  man's  right  to  a  station  filled 
by  election,  there  may  be  as  many  causes 
as  electors,  including  persons  assuming  to 
be  electors  ;  the  riglit  of  each  elector  de- 
pending upon  an  indehnite  quantity  of  cvi> 
dence,  gencmlly  very   small,   but  susceptible 
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of  extension,  without  any  certain  limit.  Squeeze 
now  a  complex  cause  of  this  sort  into  the  coin- 

6 ass  of  a  day,  and  observe  the  conscquL-nce. 
>efore  the  Grcnville  Act,  causes  of  that  sort 
were  compressed  each  into  the  compass  of  a 
day ;  and  the  coji!>,i.'qiivnces  were  such  as  at 
length  gave  birth  to  that  not  inconsiderable 
effort  of  innovating  and  meliurating  wisdom. 
The  condensing  engine  being  broken,  the  quan* 
ti^  of  matter  which  by  fiction  had  been  coni- 

Eressed  into  llie  comjNiss  of  a  day,  has  now 
ccn  found  to  fill  in  reality  the  compass  of 
sometimes  not  so  fuw  as  a  hundred  days,  and 
a  hundred  days  (My  employed.  But  as  a 
cause  uf  iJiis  sort  consists,  in  trnth,  of  so  many 
dozen,  or  score,  or  hundred  of  causes  ;  if  con- 
Rtitutiona)  prejudices  and  misgivings  wuuld  bnl 
permit,  what  a  prodigious  load  of  vexation  and 
expense  might  not  every  now  and  then  be 
saved,  if  in  tliese  causes  the  witnesses  could 
tie  heard  within  a  reasonable  distance  of  their 
own  doors,  instead  of  being  imjwried  from  the 
Orkneys,  or  the  Land's  End,  to  be  fed  for  an 
indefinite  time  at  London  prices. 

3.  Suppose  a  cause  in  which  the  matter  in 
dispute  IS  the  supposed  disturbance  or  abuse 
of  the  rights  annexed  to  some  station  or  con- 
dition in  life,  domestic  or  political.  The  dis- 
turbance or  abuse  constitutes  one  group  of 
facts,  the  entrance  into  the  station  another. 
Entrance  and  disturbance:  marriage  and  adul- 
tery ;  entrance  and  abuse,  appointment  to  an 
office,  and  abuse  of  the  powers  of  it.  The 
scene  of  the  entrance  lies  at  any  number  of 
.miles  distance  from  that  of  the  diaiurbunce  or 
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^e  abuse.  Two  groups  of  facts  thus  distinct 
and  unconnected,  what  need,  or  even  what  use, 
that  the  proof  of  both  should  be  crowded  to- 
gether into  the  same  portion  of  time,  into  the 
same  portion  of  !«pace,  only  that  they  may 
come  under  ibe  eyes  of  the  same  judge  or 
judges?  In  London,  cohabitation  between  man 
and  wife  on  the  one  hand,  adultery  of  the  wife 
on  the  other :  actual  ^la^^iagl^  in  the  East 
Indies.  The  cohabitation  public  and  notorious, 
the  adultery  susceptible  of  proof, — why  must 
redress  be  made  to  wait,  not  only  for  the  de- 
finitive result  but  even  for  the  preliminary 
steps,  till  proof,  in  form,  of  what  no  one  doubu 
of,  shall  have  been  sent  for  and  fetched  from 
the  East  Indies  ? 

The  mass  of  evidence  thus  decomposed  in 
idea,  and  resolved  into  its  ultimate  etcmenis: 
frequently  it  will  happen,  not  only  that  by  an 
apt  distribution  of  it  among  different  portions 
ol  time  and  space,  the  quantity  of  vexalion,  ex- 
pense, and  delay,  attached  to  the  delivery  of 
the  evidence,  may  be  reduced ;  but  the  quantnm 
of  the  evidence  necessary  to  be  delivered,  may 
itself  be  reduced.  It  is  in  this  way,  and  this 
alone,  that,  by  any  management,  a  retrench- 
ment may  be  macJe  to  the  mass  of  evidence, 
(understand  relevant  evidence,)  and  without 
prejudice  to  the  direct  ends  of  justice.  A  se- 
cond mass  of  evidence.  No.  2,  may  be  relevant, 
may  lie  indispensable;  but  it  is  only  on  lb« 
supposition  tliat  the  mass  of  evidence  No.  1, 
has  already  been  delivered,  (or  not  delivered). 
Take  away  tlie  one.  yon  take  avrhy  the  demsniJ 
for  another.    Keep  back,  the  testimony  of  Titius, 
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the  proof  tliat  would  have  been  offered  of  hia 
bad  character,  or  of  bis  having  been  elsewhere 
at  tbe  time,  is  no  lougcr  relevant. 

Exprdientt  upon  expedients,  on  a  review  of 
the  circumstances  of  the  individual  cause,  might 
be  employed  for  reducing  the  amount  of  the 
evidence,  and  of  the  vexation,  expense,  and 
delay,  attached  to  the  delivery  of  it,  witliin  the 
narrowest  limits  compatible  with  tlie  duo  re> 
gatd  to  the  direct  ends  of  justice.  1.  What  is 
It  that  each  man  is  expected  to  prove  ?  2.  By 
what  circumstances  is  he  enabled  to  prove  it? 
3.  From  which  of  the  witnesses  on  both  sides 
is  the  most  decided  and  Katisfaclory  evidence 
to  be  expected  ?  4.  Which  are  those  betweett 
whom  an  irreconcilable  contradictioii  may  be 
expected;  and  in  whose  instance  it  is  most  par- 
ticularly requisite  that  they  be  brought  face  to 
6o6?  6.  Are  there  any  masses  of  evidence,  by 
the  use  of  which,  if  the  decision  be  in  a  certain 
way,  the  demand  for  the  other  may  be  super- 
seded ? 

Where  no  such  preparatory  explanation  takes 
place  (that  is,  under  all  tuchuical  sy6teiDs)>  su- 
perfluous evidence  is  poured  in  in  abundance : 
not  oaly  all  that  will  be  wanted,  but  all  that 
by  possibility  may  (it  is  supposed)  be  wanted, 
is  provided.  In  continental  Roman  procedure, 
«na  in  Knglish  equity,  the  shelves  are  thus 
loaded  with  depositions,  which,  when  they  come 
to  be  looked  at,  are  found  not  to  be  necessary, 
and  which  accoidingly  are  not  employed  m 
argument.     At   common   law,   before   a  Jury, 

•crowds  of  witnesses  are  in  attendance,  who, 
when  the  trial  comes  oo,  rcmaiu  unexamined, 
either  because  there  is  really  no  need  of  their 
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evidence,  or  because  there  is  no  time  for  hear- 
ing it. 

At  the  same  time  that  the  number  of  the 
witnesses;,  and  in  general  the  quantity  of  the 
rwidence  ofall  .sort.s,  that  mayor  may  not  be 
f  tfeeessary,  is  thus  brought  fonvard  on  all  sides, — 
all  circuRLstanccs  which,  in  the  case  of  this  or 
that  witness  or  other  article  of  evidence  in 
particular,  may  operate  in  enhancement  of  the 
vexation,  expense,  or  delay,  attendant  on  the 
production  oi  that  witness  or  other  article  of  evi- 
dence, in  like  manner  should  be  brought  under 
review.  And  thus  and  thus  only  it  is,  that  the 
judge  finds  it  in  his  power  to  do  what  justice 
requires  him  to  do  in  respect  of  collateral  in- 
convenience :  in  the  first  place,  to  take  the 
arrangements  necessary  for  reducing  it  to  its 
least  dimensions;  in  the  next  place,  to  deter- 
mine whether  (a  case  which,  though  rarely,  may 
sometimes  happen)  the  inju.stice  that  would 
result  from  the  production  of  the  proposed  evi- 
dence, would  not  prciwndcrate  over  tliat  branch 
of  injustice  which  stands  opposed  to  the  direct 
ends  of  justice,  viz.  the  irustration  of  a  just 
demand ;  or,  on  the  other  h:md,  (not  to  make 
an  unnecessary  sacrifice  of  the  principal  to  the 
collateral  ends),  whether,  provisionally  at  least, 
inferior  evidence  may  not  be  employed,  instead 
of  superior  from  the  same  source:  makctihifl. 
instead  of  regular:  transcriptural,  for  instance; 
instead  of  original.* 


■  A  curious  enoucb  and  iiutmctit«  comparitoa  might.  Go 
any  MUng  o(  Nixi  Prius,  or  itlll  better  on  iui<r  circnit,  be 
siToid^i]  by  two  li.tls:  1.  Ihl  of  tbc  peraon-i  lummoncd  U 
attend  aa  witueMM ;  2.  liat  of  tJie  number  of  punoni  nctsiUf 
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Id  causes  that  are  fortunate  enough  to  find 
themselves  removed  out  of  the  hands  of  the 
regular  courts  into  those  of  special  arbitrators, 
niutua]  and  preparatory  explanations  take  place 
of  course :  at  any  rate,  there  is  nolliing  to  pre- 
vent them  from  taking  place,  but  those  acci- 
dental deficiencies  iu  point  of  probity  or  intel- 
ligence, to  which  all  tribunals,  and  all  human 
affairs,  are  exposed.  In  these  tribunals,  it  is 
to  the  judi^e  that  any  failure  in  this  respect 
ought  to  be  imputed :  for  if,  on  a  requisition 
made  by  the  judge,  any  backwardness  in  re- 
gard to  compliance  be  manifested  on  either 
side,  such  reluctance  will  but  afford  an  addi- 
tional reason  for  insisting  upon  compliance. 

These  obsen-alions,  if  well  grounded,  will  be 
worth  the  attention  of  those  public  tribunals, 
whose  hands  are  not  tied  up  by  any  of  those 
manacles  which  ha%e  laid  the  regular  courts 
_  under  the  not  altogether  unwelcome  impussi- 
P-bitity  of  obeying  the  voice  of  justice.  I  speak 
of  parliamentary  elcclton  courts,  courts   mar- 

^tial,  and  courts  of  inquir)',  military  and  naval: 
for  as  to  the  courts  held  by  justices  of  the 
peace  out  of  sessions  (I  speak  of  the  case  in 
which  Iheir  jurisdiction  in  definitive),  it  is  sel- 
■  dom  indeed,  that  a  cause  coming  before  any 
Kstich  tribunal  will  be  complex  enough  to  afford 

B  examined  ut  thai  nmc  plncc,  or  nuccMMun  of  plater*.  Of  the 
"  tir<l  of  tli«fr  litt<  (he  mntcrinlf  arr  ul  uny  lime  In  b«  found. 
On  tli«  but  occasion  ihat  hni  hapfirnn)  to  full  wiihin  my 
koowkd^r,  iif  fotir  wilncurn  lliut  utundrd  on  <nie  udr,  one 
only  wiui  cxaniinvd  :  yi,-t,undirr  the  uncvituinty  that,  fiw  want 
of  iliv  *ott  uf  u  pi  anal  ion  in  <{MMiod,  liuDg  over  the  cau«c, 
Ihvfc  wu  not  one  oftheUirce  wboue  altendsDcc  COitUI  [inulciitly 
han  been  di^pcntcd  with. 
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the  matter  for  auy  such  arrangcmcut:  and  the 
same  observation  may  be  applied  a  fortiori  to 
the  courts  of  conscience. 

In  these,  and  all  other  courts  in  which  the 
ends  of  justice  are  the  objects  of  judicature,  in- 
asmuch as  the  preparatory  explanation  in  ques- 
tion always  may  be  called  for,  so  (proportioned 
.to  its  obvious  utility  to  uU  persons  concerned. 
'  and  more  especially  to  the  judges)  is  the  ex- 
pectation one  should  natuially  form  of  seeing 
il  cuUcd  for  in  each  individual  instance.  Bui 
against  this  expectation  there  are  two  circum- 
stances which  operate  on  the  other  side ;  1.  the 
propensity  which  all  tribunals  of  inferior  ac- 
count have  to  imitate  the  practice  of  their  supe- 
riors; and  2.  the  propensity  which  all  tribunals 
Jiavc  to  shackle  IhtMnselvcs  by  general  rules; 
extending  an  arrangement  from  the  one  case, 
the  one  individual  case  in  which  it  was  found 
conformable,  to  an  unknown  succession  of  other 
cases  in  which  it  would  not  be  conformable,  to 
the  ends  of  justice. 

What?  Shall  my  client  tbcn  be  compelled 
to  disclase  the  plan  of  his  defence  ?  As  well 
might  you  call  upon  him  to  criminate  himselfi 
or  upon  me  to  betray  the  trust  he  has  repoded 
in  me.  Such  is  the  objection  which,  on  an 
occasion  of  this  sort,  the  consciousness  of  a  bad 
cause  will  put  of  course  into  the  mouth  of  the 
experiencea  advocate ;  such  the  sort  of  argu- 
ment which  fmds  all  cars  open  to  it,  under  that 
•ystera  of  which  the  sph-iius  rector  is  tlic  spirit 
of  insincerity.  For,  under  the  technical  system, 
such  is  the  state  of  things  towards  which  every 
thing  gravitates,  such  the  notions  attached  to 
the  word  ojuity ;  viz.  that  on  every  occasion. 
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justice  and  injustice,  fraud  and  sincerity,  shall 
have  an  equal  cbance. 

Witli  reference  to  this  topic,  causes,  whether 

I  criminal  or  non -criminal,  may  be  distinguished 
into  three  classe::. 
1.  The  sort  of  cause  in  which,  on  the  first 
meeting,  the  whole  stock  of  evidence  which  the 

•  cause  affords  is  visible  at  once:  as,  where  the 
cause  turns  on  the  testimony  of  one  or  both 
parties,  with  or  without  an  adducible  script  or 
B  two,  or  an  adducible  witoess  or  two,  on  one 
I  or  on  each  side.     Under  this  description  will  be 
included  the  vast  majority  of  causes.     In  this 
^  case,  the  cause  is  already  ripe  for  decision, 
f     3.  The  sort  of  cause  in  which, — though  the 
whole  stock  o(  evidence  be  not  adducible  on 
^  both  sides, — yet,  on  each  side,  every  article  of 
■  evidence  proposed  to  be  adduced,  is  capable 
of  being  indicated.      In   this  case  comes  the 
demand  for  the  mutual  explanations  aboye  in- 
dicated,  and  the  operation  of  marshaUing  the 
witnesses    aad    documents,   in    con«e(|uence. 
Ripe  for  decision  tlic  cause  may  in  this  case 
be,  perhaps  the  next  day,  perhaps  not  for  any 
number  of  years    afterwanis.     For  who   shall 
I      say,  in  every  case,  at  the  end  of  how  many 
H  muutlts  a  witness  shall   be  forthcoming,  io  a 
country  in  which  voyages  to  the  antipodes  axe 
in  every  day's  practice  ? 

P3.  The  sort  of  cause  in  which  a  man  believes 
or  suspects  a  fact  (a  principal  fact)  to  have 
taken  place :  but,  even  supposing  it  to  have 
taken  place,  knows  not  as  yet  by  what  evi- 
dence it  may  be  proved ;  e.  g.  that  an  act  of  mur- 
der has  been  committed,  the  author  suspected 
or  oot  suspected :  that  an  instrument  produced  in 
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Ithc  character  of  a  deed  or  will,  i.s  spurious  or 
ffalsificd :  that  the  parentage  attributed  to  tt 
[child  is  false:  that  a  deed  i>r  will,  tlioueh  ge- 
[nuine,  was  obtained  by  fraud  or  force.  In  this 
lease,  the  cause  is  neither  ripe  for  decision,  nor 
Iri|>e  for  any  such  exhibition  and  analysis  of  the 
mass  of  evidence,  as  above. 

To  this  sort  of  cause  applies  the  demand  for 
'  invcstigatorial  procedure ;  that  sort  of  pro- 
cedure which  Roman  law  has  confined  to  cri- 
niinal  cases,  English  law  (to  the  extent  of  the 
regular  system)  has  dcuied  to  all  cases,  felo- 
niously criminal  cases  atone  excepted,  in  which, 
thruugh  the  medium  of  the  preliminary  exami- 
nations prescribed  by  statute,  it  has  been  blowo 
in,  as  it  were,  by  a  side  wind. 

To  pursue,  through  any  further  exemplifica- 

•  tioDs,  the  decomposition  of  the  aggregate  mass 

'of  evidence,  would  be  beyond  the  design  of  the 

present  Book :  what  is  above,  will,  it  is  hoped, 

be  found  sufficient  at  once  to  indicate  the  nature 

[of  the  operation,  and  the  use. 


'  Sect.  III. — Aberrations  of  established  systetta  in 
this  respect. 

Is  the  next  chapter  we  shall  have  occasion 
to  examine  the  indirect  modes  in  which  all 
evidence,  over  and  above  a  certain  quantity, 
has,  under  established  systems,  been  excluded. 
In  some  cases,  however,  the  indirect  and  dis- 
guised exclusion  not  being  strong  enough,  and 
the  only  rational  remedy,  the  preparatory  ex- 
planation and  arrangement,  being  unendurable, 
exclusion  was  to  be  applied  withont  disguise, 
and  in  direct  terms.     Such,  accordingly,  upon 
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the  continent,  has   been  the   rciyoarce:    take 

French  and  Spanish  law  for  examples. 

To  any  given  fact  or  qucsition,  {/ait  (fact), 
Freocb ;  prcgunla  (question).  Spanish,)  thirty 
witnesses  were  anil  arc  allowed  by  Spanish 
law;  ten  only  are,  or  at  least  were,  allowed  in 
French  law.  Arc  both  right?  One  Freui-h  wit- 
ness, then,  is  equal  to  three  Spanish  ones. 

Of  these  limitations,  what  upon  earth  could 
lie  the  design  ?  To  make  work  for  advocates  ? 
To  gi%'e  the  judge  a  facility  for  favouring  whom 
he  pk-ascc) '  If  so,  it  was  well  aimed  :  to  any 
good  purpose,  completely  useless.  On  the  na- 
ture of  the  cause,  no  distinction  grounded:  un- 
der this  direct  ex'clusion,  as  under  the  indirect 
one,  the  same  allowance  for  all  causes. 

Fact — question:  —  of  the  unity  of  the  fact  or 
question,  who  shall  give  the  criterion?  No- 
body :  criterion  there  is  none.  You  are  a 
French  judge:  a  man  who  has  produced  ten 
witnesses  wishes  to  produce  more.  Would  you 
have  him  lose?  Stick  to  the  unity  of  the  fact, 
and  you  stand  firm  upon  the  law.  Would  vuti 
have  him  gain  ?  Split  the  fact  into  two,  you 
may  then  allow  him  as  many  as  twenty  wit- 
nesses. Are  twenty  not  enough  ?  Take  up  the 
metaphysical  wedge,  and  drive  it  in  once  more. 
We  have  seen  that  to  split  one  man  into  two 
witnesses  is  every  day's  practice*  That  was 
a  clumsy  trick  ;  men,  like  oaks,  are  '*  gnarled 
and  uuwedgcable;"  facts,  like  deals,  are  fis- 
silcf 
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4  InstitiicioneadelDericboCmlde  Castillo.  Madrid,  1791. 
4to.   p.  ccci.      Tilulo  vii.  de  Ieu   Pnicbai.    Cap.  iv.  Ae  la 
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mcbn  de  ustigos,  p.  occi.  "  Se  segue  1.  Qqe  tolttmetiK 
'  tngun  f£  en  jucclo  dos  teaii^os:  ....  no  pudiendo  exc«da 
«1  numtro  de  ueinta  para  cada  pre|;untn  (question)  direna." 
From  RccompiliKion,  i.  577.  Lib.  4.  tit.  6.  ftcc.  vti. 
|i  Ordo  Htm  lieu  Civile  de  Loui»  XJV.  anna  1667.  Ttl.  x»ii. 
Criuu^ti^a.  Art.  tii.  "  N«  seront  ouia  plus  dc  dii 
,Bi»s. '  Conferences,  p.  305. 
Art.  xxi.  "  Dcfendons  aux  pailMrs  dc  Tairc  ouU  en  matiiiv 
citile  plus  de  dix  tenioiu*  sur  un  mfcneyiii/,  ut  uix  jngM  on 
coin niiiiaa ires  d'eiitcudre  tm  plus  graod  noiubrc:  autrcnicnt 
la  pattie  ne  pourru  puiendre  tc  renibounciiicnt  dn  6«iR 
qu'elle  aur%  avaucet  pour  les  fairc  ouir.  encore  <|U«  toiu  lC9 
d^pena  du  proctn  lui  Boient  adjui^  en  tin  de  raase." 

In  a  catMe  of  the  civil  cltkM,  the  French  coil«  of  prowdon 
briiidt  and  admits  tbe  receipt  of  wore  titftn  ten  viuiMM*,  at 
the  ioaoiDce  of  any  pally,  lo  oach  fact  (fait);  so  tli»t,  if  ao 
eleventh  witness  be  produced  by  any  party,  the  judge,  ac- 
cording M  he  liken  or  dislikes  the  pnny,  admits  or  rejects  the 
witness,  Hie  Inw  admibi  him:  but  under  this  conditioo, 
viz.  that  the  expense  altnehed  to  thrtcxiniooy  nt'tbu  wiliM« 
stiiill  rest  on  Ine  par[y  bv  whom  he  u  produced,  altboiigh 
cost*  of  suit  be  adjiiffgcd  (o  him  at  the  concln&ion  of  the 
esuse.  The  law  exclude:*  hitn :  for,  over  and  above  this  con- 
dition, 4^>CTkting  at  n  hi^nsc  or  as  a  penalty  aecordln);  to  tbt 
point  ofrinriu  wbicb  ii  suits  (i)c  judge  to  conCeinptatc  it, 
there  is  ao  express  prohibilioa :  a  probibilion  as  c«{ueM  H 
words  can  make  it,  a  prohibition  without  anv  condition,  and 
addressed  not  to  the  pnrties,  but  to  the  judge.  We  fortnd 
them  (judges  and  commiMaricfl)  to  have  any  greater  number. 
At  the  eonfereocc,  great  debate  betwoen  Pasaori,  «1» 
appears  to  have  been  ihe  author  of  this  code,  and  ibe  Premier 
rn»ideiit  u(  the  day.  The  iiresideni  disappiOTea  of  the 
limitiition,  but  yields;  saying,  tlint,  the  case  of  a  party  inih- 
ing  lo  produce  any  greats  number  not  boing  lifa«ly  U 
hnp[>cn  Iceqvcntiv,  the  mutter  is  of  do  great  coaaequeiiea. 
TasMttt  Urleiuls  lus  Biticlc,  and  prevails.  Un  the  ooodiboo 
•pi'cifi^,  u  piirty  (he  insists  upon  it)  is  at  liberiv  to  produce 
as  mnny  witnesses  3s  he  pleases.  You  have  l»  give  jodgipeBt 
on  this  article:  would  you  Jet  in  the  supcrnumeninoa,  tebri* 
(he  condilion  ;  and  if  ihnt  viiil  not  do,  pray  in  aid  th«  i  inUMIIl 
Touchee,  the  author  of  ihe  eode.  Would  you  shut  tbuB  mtt 
■tiek  (o  the  text,  and  tnrn  a  deaf  car  to  nil  hiMoriea  and 
commentaries. 
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CHAPTER  III. 

JEXCLl'SION     PUT    SY    BLIKD    A  Hit  ANG  E1IEKT8 
or  PBOCEPt'RE  UPON  I\' ni-^TERUIN  ATE  POB- 

Tio>s  or  XHi:  UAss  of  evidence. 


A  PROPOSITION  that  seems  neither  to  re- 
tjaire,  nor  (any  more  than  a  postulate  in  geo- 
metry) admit  of  proof,  is,  that  every  arrange- 
tnent  of  procedure,  the  eftect  of  which  is  to 
exclude  an  indeterminate  portion  of  evidence, — 
vt' that  stock  of  evidence,  which  the  cause,  in 
the  individual  instance  in  question,  happens  to 
afford, — and  (hat.  too,  without  the  plea  of  pre- 
ponderant inconvenience  in  the  shape  of  vexa- 
tion, expense,  and  delay, —  is  irreconcilably 
•  repugnant  to  the  ends  of  justice.  In  every 
cause  to  which  the  operation  of  the  principle  of 
blind  defalcation  happens  to  extend,  the  effect 
of  it  is,  to  reduce  to  an  equal  chance  whatever 
preponderant  probability  of  success  a  good 
cause  may,  under  the  system  of  procedure  in 
^oe^itioii,  give  a  man  as  Hgainst  a  had  one. 
■  Such  is  the  result,  and  such  the  mischief, 
eupjM)sjng  the  composition  of  the  dt-falcaled 
mass  to  dep*.'nd  alU)gftlier  upon  blind  chance. 
Suppose,  on  the  other  band,  that  it  is  capable 
of  bt-ing  influenced  by  .irrantrement,  hy  arrange- 
ment on  the  part  of  either  of  tlic  parties;  the 
iirobabitity  of  success,  instead  of  being  equnl. 
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To  assist  conception,  cross  over  from  time  to 
space.  Sup[K)sc  a  court  (and  you  neetl  not 
look  further  than  Westminster  Hall  to  find  lour 
^siich)  which,  in  the  case  of  a  cause  of  a  na- 
I  ture  to  excite  tJiat  sort  of  interest,  on  which  the 
purity  of  judicial  conduct  so  essentially  de- 
pends, stiaJI  be  capable  of  afibrding  hcarioj^ 
and  seeing  room  to  no  more  than  a  tenth  or  a 
twentieth  part  of  the  numbers  ttiat  would  be 
there  if  they  could.  Nine  persons  out  of  every 
ton  are  thus  excluded  from  the  exercise  of  the 
functions  of  a  member  of  the  open  committee 
of  the  public,  charged  with  the  inquiry  into 
the  conduct  of  the  courts  of  justice.  Who,  in 
each  individual  instance,  are  the  persons  on 
whom  the  lot  of  exclusion  falls?  When  tor 
this  question  a  precise  answer  has  been  found, 
on  the  back  of  it  will  be  found  an  account  of 
tlie  articles  of  evidence  excluded  by  that  law 
of  the  judicial  drama,  which  (substituting  the 
dramatic  unities  for  the  ends  of  justice)  requires 
the  business  to  be  compre.'^scd  within  the  space 
of  time  during  which  a  mixed  multitude  of  per- 
sons are  capable  of  continuing  together  in  the 
compass  of  the  same  close  room,  without  pe- 
judice  to  the  free  exercise  of  their  intellectual 
faculties. 

Incompatible  as  this  system  of  condensation 
is  tu  tlie  cods  of  justice,  it  wants  nothing  ot 
(liat  which  is  necessary  to  ndapt  it  to  the  ends 
«£efitablished  Judicature.  Sumcient  or  insulB- 
CMDt  to  the  purpose  of  doing  right  to  the  par* 
ties,  the  time  is  never  less  than  sufficient  to  the 
gathcrin^r  in  of  fees. 

The  door,  does  it  happen  to  have  been  shut 
against  this  or  that  article  of  necessary  e«i- 
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dence  ?  So  much  the  better.  Then  come  other 
exigencies,  far  better  adapted  than  any  evi- 
dence to  the  use  of  lawyers.  At  law,  neecMity 
for  new  trials,  and  motions  for  new  trials ;  in 
equity,  necessity  for  bills  of  review,  or  bills 
partaking  of,  or  In  some  convenient  shape  or 
other  approaching  to,  the  nature  of  bills  of 
review.  An  entire  cause,  with  all  its  evidence, 
does  it  happen  to  be  shut  out  in  the  lump,  be- 
cause there  was  not  time  so  much  as  for  the 
openini^  of  it?  Causes  are  not  like  strawberries 
or  mackerel :  at  the  end  of  six  months,  or  of 
twelve  months,  they  arc  as  fresh  as  ever ;  and 
then  they  come  garnished  with  fresh  fees. 

It  is  only  in  causes  of  a  complex  nature,  that 
the  operation  of  the  principle  of  exclusion  can 
attach  ;  causes  which,  whether  in  any  other 
respect  or  no.  arc  comnlex  at  any  rate  in  re- 
spect of  the  number  of  witncMcs  from  whom 
relevant  evidence  might  have  been  extracted. 
Call  twenty-four  hours  the  utmost  extent  oftt 
tingle  judicial  sitting.  There  are  some  causes, 
(and  of  this  description  are  the  major  part  of  the 
Causes  institiited),  for  which  a  quarter  of  the 
number  of  minutes  would  be  more  than  enough! 
there  are  others,  for  which  three  or  four  times 
as  many  days  might  be  a  scanty  allowancp. 

AVhtre  the  allowance  of  time  present*  itself 
as   insufficient,  the  quantity  of  evidence  dis- 
carded by  each  party,  (at  least  if  acting  Aonrf 
^de.)  will  naturally  be  that  which  in  the  judg* 
ment  of  the  party  can  best  be  spared. 

Of  either  party,  if  rw  maUt  fide,  one  resource 
will  be.  the  crowding  in  evidence  in  such  quan- 
tity as  to  generate  confusion  ;  and,  by  blinding 
(he  eyes  of  those  to  whom  it  belongs  to  judge. 
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to  raise  in  tliit;  way  tlie  unfavourable  prusjwct 
to  the  level  of  an  even  chance. 

In  any  case,  the  undue  advantage  from  the 
'  compre»sioQ  eravitatcs   towards  the  piaintiS's 
«idc.     His  evidence  being  the  first  beard,  the 
more  he  introduces  of  hit:  own,   tlic   less  lie 
'leaves  it  possible  for  the  defendant  to  iotro- 
'duce.     Out  of  the  supposed  niaxinmra  of  four 
and  twenty,  the  greater  the  number  of  hours 
[occupied  by  the  one,  tbe  less  the  number  left 
I  to  be  occupied  by  the  other.     The  advantage 
]  of  this  pohcy  will,  however,  be  clearer,  if  the 
plaintiff  who   avails  hini&clf  of  it  be  in  mala, 
than  if  ift  bomijitk  ■  for  in  the  latter  case,  what 
I  he  gaius  by  the  exclusion  of  his  anlagonitt'a 
'  evidence,  may  be  lost  in  some  measure  by  the 
j  confusion  produced  by  the  multiplicity  of  bis 
I  own. 

In  the  midst  of  all  this  darkness,  a  difference 
'may,  however,  be  observed  between  the  cS'ccts 
of  the  Roman  and  lliosc  of  the  English  practice. 
Of  the  disguised  exclusions  wrapped  up  in  the 
system  of  concealment,  the  iuHucucc  extends 
without  distinction  to  the  most  simple,  as  well 
as  to  the  most  complex  causes:  for  upon  the 
Roman  plan  of  inquiry,  there  is  never  any  want 
of  time  for  the  extraction  of  evidcace^  if  the 
demand  |)rescnted  for  ulterior  evidence  by  the 
evidence  already  extracted,  were  but  kuowu  y 
lime. 

In  the  English  mode,  the  genius  of  exchisi 
conftnes  his  operations  (as  hath  been  seen)  to 
complex  causes.     The  mischief  produced  by 
the  English  is,  therefore,  not  nearly  so  exten- 
sive as  that  produced  by  the  Roman  mode. 
The    systems    here    distinguished    by    the 
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names  of  Roman  and  EuglJsb,  arc  both  of 
Iheni  (it  must  not  be  forgotten)  alike  in  use  in 
England.  But  on  the  continent  ol'  Europe, 
the  Komnn  practice  extends  to  ail  courts,  at 
least  to  alt  re^ilar  court.s :  in  England  it  is 
confined  to  the  courts  called  eiiuiti/  courts  and 
■ecclesiastical  courts. 

The  compression  (that  is  to  say  the  defalca- 
tion) produced  by  the  rule  which  confines  all 
causes  to  the  short  allowance  of  time  above  men- 
tioned, is  not,  however,  by  any  means  the  only 
defalcation  to  which,  under  the  English  system, 
the  pabulum  of  justice  is  condemned.  Those 
common  law  cau.tes  alone  excepted,  which  are 
furnished  by  the  neighbourhood  of  the  metro- 
polis ;  in  the  whole  stock  of  causes,  the  mass 
of  evidence  is  subjected  to  an  ulterior  com- 
pression and  defalcation,  to  an  amount  equally 
indeterminable.  A  certain  portion  of  time, 
two  days,  or  thereabouts,  is  allotted,  with  the 
utmost  regularity,  to  whatever  number  of  suits 
it  may  happen  to  a  whulc  county,  to  a  thirtieth 
part  of  Ent;land,  to  have  supplied  in  the  com* 
pass  of  half  the  year.  Six  hours,  for  example, 
may  by  this  means  be  the  whole  allowance 
made  to  a  cause,  which,  had  the  scene  of  it 
lain  within  the  privileged  spot,  might  have  had 
the  benefit  of  the  full  allowance,  sufficient  or 
iDsufiicient,  as  above  described. 

In  both  cases,  how  fares  it  with  the  abro- 
gate mass  of  causes,  in  number  and  bulk  un- 
limited, shut  up  within  a  limited  c-umpnss  of 
time?  As  it  fares  with  a  multitiKte  of  men 
or  other  animals  shut  up  within  the  walls  of 
a  town  or  any  other  boundaries,  with  a  limited 
and  iuKuSicicnt  quantity  of  food :  their  fate  in 
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disposed  of  by  the  three  co-regent  powers, 
force,  fraud,  and  fortune  :  some  batten,  some 
are  pinched,  and  some  arc  starved. 

Ever  and  anon,  the  fruits  of  necessity  in 
tliis  line  arc  brought  to  light,  as  it  were  by 
chance.  The  nature  of  tlie  cansc  opened,  or 
begun  to  be  opened, — Stop  (cries  the  judge); 
what  sort  of  a  cause  is  this  to  try !  I  can't  try 
it,  not  I ;  1  wou't  so  much  as  attempt  it :  it 
is  not  to  be  done.  Necessity,  by  wbich  every 
thing  is  justified,- — necessity,  thus  invoked, 
comes  in  and  justitics  denial  of  justice.  From 
a  tribunal  which  does  not  afford  itself  so  much 
a&  a  possibility  of  doing  justice,  the  cause 
is  then  shuftted  off  to  another,  which,  having 
time  for  collecting  evidence,  wants  nothing  but 
the  means :  the  cause  is  referred  to  unlearned 

^judges,  under  the  name  of  arbitrators:  pressed 
by  the  tide  of  authority,  though  without  direct 
and  adequate  coercive  power,  the  parties  (whe* 

►  ther  in  lioad  or  in  timtA  Jide)  are  wrought  upon, 
in  stmie  way  or  other,  to  consent  to  this  arrange- 
ment: arbitrators  chosen,  one  on  each  side: 
tbe  foreman,  or  some  other  distinguished  mem- 
ber of  the  jury:  sonii-  advocate,  mutually  agreed 
on,  as  not  being  engaged  on  either  side :  nothing 
deficient  but  the  power  of  comiielling  the  pro* 
dnction,  and  providing  for  tbe  trust  wort  liinesc, 
of  evidence.  The  instruments  they  possess  for 
bringing  the  truth  to  light,  are  good  against 
every  body  but  those  who  are  dishonest  enough 
to  wish  and  endeavuur  to  suppress  it. 

As  often  as  this  necessity  betrays  itself,  just 
so  often  docs  it  appear,  that  in  cases  of  this 
description,  trial  by  jury,  conducted  as  it  is 
conducted,  is  incompatible  witli  justice. 
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matters  it.  in  the  view  of  la^Tvers  and  their 
<lupe»i?  What  in  their  creed  is  tins  sacred 
institution?  i\ot  a  means  to  an  end,  but 
itself  an  end.  The  use  of  Judicature  is — what? 
Not  to  render  justice,  hut  to  make  work  for 
juries.*  And  why  make  work  for  juries? — 
Why  ?  but  because  trial  by  jury,  is  trial  with 
lawyers,  with  forms  upon  forms,  heaped  to- 
gether for  the  use  of  lawyers. 

The  mutilation  of  the  body  of  necessary  evi- 
dence, or,  in  other  words,  the  exclusion  of  an 
indeterminate  part  of  it,  has  thus  far  been 
brought  to  view  as  an  eft'ect  produced  in  every 
technical  course  of  procedure.  Two  arrange- 
ments, one  of  the  Roman,  the  other  of  the 
English  systi^m,  have  at  the  same  time  beea 
brought  to  view  in  the  character  of  so  many 
efficient  causes,  by  which  that  effect  has  ac- 
tually been  produced. 

That,  under  ihv  English  system,  the  produc- 
tion of  any  such  eft'ect  was,  so  much  as  in  the 
anticipation  of  the  aulhurs,  among:  the  final 
causes  of  the  arrangements  themselves,  is  what 
there  seems  little  reason  to  suppose. 

But  in  K]>caking  of  the  Human  system,  the 
design  of  producing  this  verj' etfect  (pernicious 
as  we  have  seen  it  to  be)  has  been  expressly 
stated  as  a  final  cause,  or  rather  as  the  final 
cause,  of  the  arrangement,  the  systematic  con- 
cealment, by  which  the  effect  is  produced. 
Concealment,  a  practice  so  natural  to  iniquity, 


*  Always  undmtood,  that  in  tlic  progreM  of  ihe  cmiw  119 
•urli  won!  ni  the  word  cquitT  be  pradounecAblc.  For,  rquity 
being  *till  mor«  propitiou*  Ihan  law  to  lawyers,  ipeak  but  (be 
word  r^uifjr,  Bsd  ihu  <■•«  of  juriei  nnishn. 
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a  practice,  unless  under  special  circumstance* 
and  as  against  special  mischiefs,  so  unnatural 
to  justice,  so  abhorrent  to  the  general  com- 
plexion of  English  Judicature, — required  (it 
seems  to  have  been  thought)  a  reason  to  justify 
it  in  the  siglil  of  English  lawyers,  when  the 
Roman  system  came-  to  be  planted  in  English 
Koil. 

Problem: — In  ail  cases  (except,  in  criminal 
cases,  the  preliminary  ex  parte  inquiry),  the  re- 
ceipt of  evidence  licinj;  public  at  common  la«-; 
ixtfiiircd,  to  find  a  reason  for  its  being  kept  as 
secret  as  possible  in  equity.  Such  being,  on 
one  hand,  the  problem;  such  was,  on  the  other 
hand,  the  solution:  the  only  solution  that  could 
be  found  for  it. 

First,  let  us  observe  the  practice;  then,  Gil- 
bert'o  reasons  for  ii. 

State  of  the  practice. 

1.  In  the  oath  taken  by  the  persons  who' to 
Jiis  purpose  act  as  judges  ml  not;  (viz.  in  the 

district  of  the  metropolis,  the  examining  clerk ; 
out  of  the  district  of  the  metropolis,  the  com- 
missioners nnminatcd  by  the  parties)  are  these 
*TA"ords  :  —  "  And  yon  shall  not  ]>ublish  or  shew 
the  same  depositions  to  any  person  or  |>ersonii 
before  publication  in  the  court,  without  consent 
of  the  same  court."* 

2.  "  Neither  the  cicaminations  or  depositions, 
which  are  taken  by  commission,  can  be  pub- 
lished, in  any  case  whatsoever,  till  publication 
is  duly  passed  by  rule  in  the  office,  or  by 
motion  or  petition,  for  it  may  be  done 
woy."t 
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8.  "  And  in  lliis  case"  (viz.  where  the  party 
applies  to  iia%-e  the  time  for  publication  put  on) 
"  the  plaintifl'or  defendant,  (as  the  case  falls 
out),  inuiit  make  oath,  and  so  must  his  clerk  in 
court,  or  solicitor, '  that  they  have  neither  seen, 
heard,  read,  or  been  informed  ul",  any  of  the 
contents  of  the  depositioas  taken  in  that  cause; 
nor  will  they  sec,  near,  read,  or  be  informed  of, 
the  same,  till  publication  is  duly  passed  in  the 
cause.' "• 

Then  comes  a  story  of  a  solicitor,  who,  to 
prevent  the  solicitor  on  the  other  side  from 
gaining  the  further  lime  necessary  to  the  ex- 
amination of  his  witnesses,  read  over  to  him 
the  depositions  already  taken  on  his  (the 
reader's)  side. 

Such  being:  the  practice,  behold  now  the 
learned  lord  chief  baron's  reasons  fur  it. 

1.  "  If  the  commissioners  on  both  sides 
attend  the  execution  of  the  commission,  and 
the  one  side  examines,  and  the  other  neither 
examines  nor  puts  in  any  interrogatories,  he 
shall  never  afterwards  examine,  unless  upon 
special  order  of  the  court,  upon  good  cause 
shewn ;  bccanse  he  viu.il  nol  form  his  interroga- 
tories upon  the  discovertf  made  to  his  commtston- 
ert,  of  what  the  other  side  exmnined  to."-\ 

2.  "  The  fair  examination  by  commissioners 
is  not  to  adjourn  without  necessity ;  .  .  .  .  hut  if 
it  be  necessary,  they  may  adjourn,  not  only  in 
time,  but  place.  And  tliis  affair  must  be  per- 
formed, as  far  as  possible,  taio  actu,  that  there 
be  as  little  opiwrtuaity  as  possible  to  divulga 
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the  depositions,  that  neither  side  may  hetttr  their 
proof.- 

3.  "  If  it  shall  appear  to  the  court  ....  that 
the  defendant's  commissioners  attended  during 
the  whole  time  of  the  execution  of  the  comniis- 
siun,  and  never  exhibited  any  intcrrogutories,  in 
this  case  the  court  will  never  grant  the  defend- 
ant another  commission,  and  he  must  take  it  for 
bin  pains;  since  he  lay  upon  the  watch  and 
catch,  only  to  see  what  the  plaintiff  proved,  and 
then,  at  another  commission,  to  exhibit  inter- 
rogatories adapted  to  such  matters  and  ques- 
tions as  luight  tend  to  overthrow  all  that  had  been 
done;  and  he  shall  never  be  admitted  to  have 
this  unfair  advautage  over  his  adversary :  for  if 
he  is  admitted,  after  having  knowledge  of  ali  thai 
hi*  adivrsan/  hath  proivd,  to  exhibit  inlcrrogit' 
lories,  he  may  easily  conceive  what  inter mgaforia 
to  exhibit,  and  how  to  hit  the  bird  in  the  afe."f 

Then,  immediately  after,  follnvvsa  passage,  to 
stale,  that,  if  a  new  commission  is  granted,  no 
addition  ought  to  be  made  tu  the  iDtcrrogatoriea 
framed  for  the  former  one,  "  without  special 
leave  of  the  court ;  and"  [then]  "  they  are  to 
be  settled  by  a  master,  and  are  never  done" 
[r.  e.  this  ts  never  done]  "  but  in  extraordinary 
cases." 

4.  "  Afterwards  (after  publication  of  the  de- 
positions already  taken)  tnere  could  be  no  ex- 
amination of  witnesses,  unless  by  the  speciai 
direction  of  the  judge,  upon  good  cause  shewn, 
and  an  affidavit  of  the  party,  that  he,  or  tbose 
employed  by  him,  bad  not,  nor  would,  see  tbe 
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depositions  of  the  witnesses  whicli  were  pub- 
lished ;  bif  reason  of  the  manifest  danger  of  perjury 
and  subornation  of  wUnexies,  in  case  examinations 
ahoutd  be  allowed  after  publication.'''* 

5.  One  reason  comes  in  the  form  of  a  paren- 
thesis, and  tliat  parenthesis  an  assumption ; 
the  truth  of  the  observation  being  supposed 
too  self-evident  to  be  disputed:  "  Since  the  very 
life  and  vilals  of  almost  every  cause,  and  of 
every  man's  property,  lies  in  keeping  close,  and 
secretins^  his  cvidriice  till  after  the  depositions 
are  published,  l>ecause  aiicr  that,  there  is  an 
end  of  examining  .  .  .  ."f 

The  view  taken  by  the  learned  jurist  is  alto- 
gether curious.  That  either  of  the  parties 
should  possess  the  possibility  of  "  bcttermg  his 
proof, ":J^  lie  considers  as  a  result  fatal  to  justice : 
a  result  to  be  prevented  at  any  price.  For,  of 
such  melioration,  what  might  be   the   conse- 

auence  ?  "  It  might  tend  to  overthrow  all 
lat  had  been  done:"  "  the  bird"  (according 
to  his  ingenious  metaphor)  might  be  "  bit  in 
the  cyc."§ 

At  the  time  of  his  writing  this,  or  before,  the 
learned  author  was  head  shopkeeper  of  that 
great  double  shop,  in  which  common  law  or 
equity  is  served  out,  according  as  the  one  or 
the  other  li!ipi>eiis  to  be  bes(xike  by  the  plain- 
tiff customer :  for  the  clause  in  Magna  Cfaarta 
which  precludes  the  sale  of  justice,  precludes 
not  the  sale  of  common  law.  or  of  equity.  On 
the  common  law  .side,  whatever  truth  is  to  be 
served  out  is  warranted  entire:  the  truth,  and 
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the  whole  truth,  as  well  as  nothing  but  the 
truth,  arc  the  words  of  the  oath,  expressive  of 
what  each  witness  undertakes  for  the  delivery 
of.  But  to  what  purpose  is  it,  that,  from  each 
witness,  the  whole  of  such  part  of  the  facts 
belonging  to  the  case  as  happeu  to  have  como 
[to  his  knowledge  are  required?  To  this  pur- 
ipose,  surely, — viz.  that,  from  all  the  evidence 
together,  iucludiug  the  depositions  of  all  the 
[■witnesses,  the  whole  assemblage  of  facts  which 
the  case  furnishes  may  be  collected.  What 
theu,  on  tliis  occasion  at  k-ast,  is  the  aim  of 
common  law  ?  To  come  at  the  truth  entire. 
What,  on  the  other  hand,  is  the  aim  of  equity? 
'To get  it  mutilated;  tu  get  it  in  a  state  in  which 
it  shall,  at  any  rate,  be  to  some  degree  or  other 
imperfect,  and  no  one  can  say  in  how  great  a 
legreo.  Right  and  wrong  shifV  their  places  or 
their  natures,  according  as  the  judge  sits  as  a 
common  law  judge  or  as  an  equity  judge: 
according  as  the  article  is  served  from  the  one 
counter  or  the  other. 

On  the  Tuesday,  the  learned  judge,  sitting 
at  common  law,  grants  a  new  trial.  There  his 
birds  are  set  up  by  him,  all  in  a  row,  though 
there  be  a  thousan<)  of  them  ;  set  up  like  cocks 
on  a  Shrove  Tuesday,  ready  to  be  "  hit  in  the 
eye"  by  any  body  who  has  a  stone  to  throw  at 
them.  The  next  day  the  same  reverend  person 
aits  in  the  character  of  an  equity  judge :  and 
now  secrecy  is  the  order  of  the  day;  and  now 
"  the  very  life  and  vitals  of  the  cause  lies  ia 
secreting  the  evidence." 

But  if  such  counter-interrogatories,  or 
ter-evideiicc  fi"om  counter- witnesses,  were 
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mitted,  the  danger  of"  subornation"  of  perjury, 
aud  of"  perjury, "  he  says,  "  is  mauifcst,"* 

Yes,  indeed ;  but  too  manifest.  Upen  the 
door  to  evidence  (meaning  sworn  evidence),  you 
open  the  door  to  perjury.  Would  you  shut  the 
duor,  shut  it  cU'ectuaUy,  against  perjury?  Two 
ways  arc  open  to  you,  and  both  sure  ones:  shut 
the  door  airainst  all  sworn  evidence,  or  shut  il 
against  all  evidence. 

But.  when  the  mass  of  evidence  thus  to  be 
shut  uut  is  any  thing  short  of  the  whole,  ub- 
sene  the  consequence.  True  it  is.  that  in  such 
evidence  as  is  not  produced,  do  perjury  will  be 
contained.  Hut  how  is  it  in  regard  to  the  evi- 
dence which,  being  allowed  to  be  produced,  has 
been  produced  accordingly.  Assurance  against 
being  cross-examined,  against  being  opposed 
by  counter-evidence ;  assurance  agaioKt  being 
exposed  to  contradiction,  fmm  themselves  or 
others ;  security  against  ulterior  contradiction 
from  any  quarter: — such  is  the  security  pro- 
posed as  proper  to  be  applied,  such  is  the 
sectirity  actually  applied,  against  mendacity 
and  temerity  on  the  part  of  witnesses. 

That  the  arrangement  |)roposcd  by  t]ie 
learned  judge,  in  the  character  of  a  security, 
and  that  a  necessary  one,  against  the  mischief 
of  perjury,  is  naturally  (not  to  sav  necessarily) 
productive  of  that  very  miscbict,  is  not  only 
manifest  enough  to  every  body,  but  to  nobody 
more  so  than  to  the  learned  judge  himsell. 
For  by  what  is  it,  that,  when  one  party  only 
(nay  the  plaintitf )  has  examined  his  wituesses, 
the  commissioners  of  the  other  party  (the  de- 
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fendaot)  having  been  present  at  such  examina> 
tioa,  the  defendant  is  enabled  "  to  hit  the  bird 
itt  the  eye!"  His  commissioners,  iu  violation  uf 
the  letter  of  their  oaths,  communicate  to  him 
(the  party)  the  depositions  extracted  by  the 
commissioners  on  the  otlicr  side :  for,  unless 
this  were  the  case,  whatever  were  the  demand 
for  such  siippletory  and  complemcntory  counter- 
evidence  and  counter-interrogation,  the  party 
could  not  have  any  knowledge  of  it.  So  tliat, 
in  the  perjury  with  which  the  arrangement  is 
seen  to  be  pregnant,  consists  the  reason,  and 
the  only  reason,  given  in  justiticatton  of  that 
^■ery  practice. 

This  precaution  is  exactly  of  a  piece  wHb 
the  policy  which,  in  some  ages  and  countries, 
has,  under  the  auspices  of  Roman  law,  go- 
verned the  arrangements  in  criminal  cases. 
The  prosecutor,  on  his  part,  producing  his  evi- 
dence; the  defendant,  on  his  part,  was  not  to 
be  allowed  to  produce  any.  Why?  Because, 
at  this  rate,  the  chargi-  niiglit  come  to  be  con- 
tradicted ;  a  license  which  was  not  to  be  suf* 
fcrcd. 

Being  relevant,  the  ulterior  evidence  thus 
excluded,  wouid  it  have  been  true  or  false  ?  If 
true,  no  great  harm,  one  should  hax'c  thought, 
would  have  been  done  by  it.  If  false, — hot 
what  is  there  that  should  make  it  false,  this 
subsequent,  rather  than  any  antecedent,  mass 
of  evidence  ? 

Evidence  (the  testimony  of  an  extraneous  wit- 
ness) delivered  in  a  preceding  cause  betweeo 
other  parties,  is  not  received  in  a  succeeding  one. 
Why  iioi '.  Because,  in  the  preceding  cause,  llie 
party  against  wlipm  it  operates  in  the  succeeding 
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cause  had  no  opportunity  of  endeavouring  at 
the  correction  or  completion  of  it,  by  counter- 
interrogation  or  counter-evidence.  In  this  case, 
the  propriety  of  the  exclusion  is  not  in  question 
here.  What  is  to  the  purpose,  is,  that  such  is 
the  established  rule;  established,  not  at  com- 
mon law  only,  but  in  equity. 

The  depositions  having  been  published  (/.  e. 
communicated  to  the  parties),  evidence  respect- 
ing the  character  of  each  witness  may  be  poured 
in  without  stint:"  evidence  on  the  one  side  at- 
tacking liis  character,  evidence  on  the  other  side 
supporting  it.  Evidence  of  this  sort, "  generally 
speaking, '  says  the  learned  judge,  "  ends  in 
nothing  more  than  putting  the  party  to  an  ex- 
pense to  no  purpose."  Here  then,  if  super- 
fluity of  evidence  were  the  mischief  to  be  cut 
off, — here  would  be  a  species  of  evidence  for  the 
knife  to  operate  upon.  No  such  thing.  Where 
the  evidence  is  known,  and  known  to  be  of  that 
sort  which  is  extendible  titl  infimtum,  and  after 
all  of  little  or  no  use,  no  such  idea  is  started 
as  that  of  excluding  it.  Where  the  importance 
of  the  mass  of  evidence  in  question  is  beyond 
all  estimate,  then  it  is  that  it  is  to  be  barred 
out;  and  secrecy  is  the  bar  set  up  against  it. 

Those  who  introduced  this  arrangement  into 
the  system  of  procedure,  gave  no  reasons  for  it: 
they  did  wisely :  they  had  none  to  give.  On 
this,  as  on  some  other  occasions,  Gilbert  has 
taken  it  into  his  head  to  give  reasons :  here,  aa 
elsewhere,  being  given,  they  are  worse  than 
none.  Under  the  technical  system,  the  safe 
course,  and  the  only  safe  one,  to  be  taken  with 
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judges*  reasons,  is  the  course  taken  with  them 
m  the  House  of  Lords :  to  enter  them  as  given, 
and  to  give  none :  none  at  least  which  the  sub- 
ject, whose  conduct  is  to  be  governed  by  them, 
and  whose  fate  depends  upon  them,  has  a  pos- 
sibility of  being  apprised  of. 
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CHAPTER  IV. 

EXCLUSION  BT  RENDERING  A  PABTICULAB 
SPECIES  OF   EVIDENCE  CONCLUSIVE. 


Sect.  I. — Improprietif  of  the  ejxlusion. 

ADMissioKofcounter-evidenceisoneofthose 

securities,  of  the  necessity  of  which,  much  (it 
may  be  thought)  would  not  require  to  be  said. 
_  Exclude  out  of  the  budget  any  article  of 
I  evidence,  whether  on  one  side  or  another;  in 
jiroportion  to  the  ])robative  force  with  which 
such  excluded  lot  would,  had  it  been  admitted, 
have  acted  upon  the  mind  of  the  judge,  in  that 

I  same  proportion  is  the  aggregate  mass  of  evi- 
dence incomplete. 
Exclude,  on  either  side,  the  whole  of  the 
mass  of  evidence  that  would  or  might  have 
^  been  delivered  on  that  side,  leaving  tlie  door 
^open  to  whatever  evidence  is  ready  to  be  deli- 
vered on  the  other ;  misMlecision  in  disfavour  of 
the  side  on  which  the  evidence  is  excluded,  is 
not,  indeed,  by  so  doing  rendered  the  certain 
result,  ''since  there  remains  the  possibility  that 
the  unexchidcd  evidence  nmy  nut  g^iin  credit); 
but,  at  any  rate,  the  tendency  of  such  arrange* 
ment  to  give  birth  to  misdecisiou,  seems  too 
l>atpabte  to  be  matter  of  doubt  to  any  one  :  so 
'  |>alpable,  as  to  produce,  as  it  were,  a  mecha- 
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ntcal  and  instinctive  idea  of  one  of  the  most 

revolting  modifications  of  injustice. 

Audi  alteram  partem,  says  the  common  adage : 
before  you  give  judgment,  hear  wtiatevcr  there 
may  be  to  be  said  on  the  other  .side.  As  a 
memento,  good  :  (ov  information,  for  guidance, 
not  sufficient.  To  be  said?  In  what  way!  lu 
the  way  of  evidence  ?  lu  the  way  of  observation 
upon  evidence?  There  are  few  cases  in  which 
observation  on  evidence  may  not  be  of  some 
use;  tlicrc  arc  none  at  all  in  which  evidence 
itself  is  not  absolutely  necessary. 

To  exclude  evidence  indiscriminately  on  both 
sides,  is  turning  fortune  loose  to  do  the  work 
of  justice:  to  exclude  evidence  from  one  side 
only,  leaving  the  door  open  to  it  on  the  other 
side,  is  a  sort  of  arrangement  which,  to  judge 
of  it  in  the  abstract,  could  have  been  dictated, 
one  should  have  thought,  by  no  other  principle 
than  that  of  determination  to  do  injustice. 

Under  the  technical  system,  however,  not 
only  has  evidence  l)een  excluded  in  detail,  evi- 
dence  of  such  and  such  a  particular  nature,  in 
consideration  of  its  nature;  but  evidence  has 
even  been  excluded  in  the  lump,  without  any 
considerulion  of  its  nature:  the  whule  inaH  of 
evidence  :  whatever  evidence  might,  had  it 
not  been  for  the  exclusion,  have  been  delivered 
on  this  or  on  that  side. 

If  it  really  be  not  conducive  to  the  ends  of 
justice,  to  shut  the  door  on  either  side  against 
evidence,  ag-ainst  all  evidence  in  the  lump, 
without  knowing  what  it  is;  to  shew,  in  any 
instance,  that  by  this  or  that  arrangement  io 
any  established  system,  a  door  has  thus  been 
shut  in  this  way  against  evidence,  is  to  shew  that 
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the  arrajigement  in  question  is  repugnant  to 
the  ends  of  justice.  Thus  to  class  it,  is  to  con- 
demn it;  to  coudeiuu  it,  and  on  the  surest 
grounds. 

In  one  of  two  senses  given  to  it.  the  word 
conclusive,  as  applied  to  evidence,  sceuis  in  a 
manner  i>eculiar  to  English  law :  the  reason 
will  appear  presently. 

lu  one  sense,  it  puis  no  exchisioD  upon  evi- 
dence of  any  sort.  Evidence  thus  s)>okcn  of  as 
conclusive,  may  be  said  to  be  spoken  of  as  con- 
ditionally conclusive:  conclusive  prima  facie: 
conclusive  tiisi. 

In  anotlicr  sense,  it  puts  an  exclusion  upon 
evidence :  upon  all  evidence  on  the  other  side. 
Not  to  speak  of  ttai  evidence;  not  to  S|)cak  uf 
other  circumstantial  evidence ;  it  pronounces  all 
witnesses  on  the  other  side  liars  :  all  witnesses, 
be  they  who  they  may,  and  in  whatsoever 
number.  In  this  sense,  the  absurdity  of  the 
propositions  of  which  it  makes  the  leading  term, 
the  niMhticss,  tUe  inutility,  the  mischievousness. 
of  all  decisions  grounded  on  tliem,  is,  whea 
once  stated,  too  evident  to  be  proved.  It  pro- 
nounces some  fact  or  other  inipossiblc.  Is  it 
then  really  impossible?  What  prubability,  then, 
is  there,  that  it  will  be  not  only  asserted  by  a 
witness,  but  also  credited  by  the  judge  i*  I^  it 
not  impossible?  Then  why  will  you  pronounce 
it  so  ? 

Evidence  s[>(>kcn  of  as  conclusive  in  this 
sense,  may  be  said  to  be  spoken  of  as  absalufdy 
conclusive.  Evidence  absolutely  conclusive,  is 
that  to  which  the  effect  is  given  of  putting  an 
exclusion  UjKta  all  counter-evidence. 

The  question  concerning  conclusive  evidccicc. 
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whether  this  or  that  lot  of  evidence  shall  be 
treated  as  conchisive,   regards  species  of  evi- 
dence :  it  regards  the  propriety  of  layia;;  down 
A  generic,  or  (as  on  tliis  occasion  we  may  term 
it)  a  tpecific  rule,  prououncing  that  the  truth  of 
the  sort  of  fact  shall  be  inferred  by  the  judge, 
as  ol^en  as  any  evidence  of  the  tort  in  question 
is  produced.     It  regards,  1  say,  tlic  genux  of 
the  lot  of  evidence :    for  as  to   the  imlividual 
I  lots,  no  decision  is,  or  ever  can  be,  grounded 
ron  any  lot  or  body  of  evidence,  but  that  lot  or 
(body  of  evidence  is  treated  as  conclusive  with 
relation  to  the  individual  suit  in, hand. 

But  in  so  far  as  the  tot  under  consideration 
is  no  more  than  the  individual  lot,  the  question 
t-whether  it  shall  be  conclusive  or  no,  has  no 
iplacc  in  any  book  of  Jurisprudence;  in  any 
book  in  which,  from  the  decisions  pronounced 
in  individual  cases,  the  author  takes  upon  hiin- 
eelt',  in  the  way  of  abstraction,  to  deduce  general 
lules. 

I.  If  the  mass  of  evidence  be  made  conclu- 
|aive  abso/iildi/,  obscr^'e  the  consequence.  The 
Lture  of  this  will  vary,  according  as  the  suit 
is  of  a  [)enal  nature  or  of  a  non-penal  nature; 
ard  in  each  case,  according  as  the  side,  iu  favour 
of  which  the  evidence  is  thus  made  concluMve, 
J  is  that  of  the  plaintiff,  or  that  of  the  defendant. 
Let  the  mass  of  evidence  llius  rendered  coD- 
clusive,  be  composed  (suppose)  of  the  conirord* 
an;  testimony  of  two  persons,  —  iwo  witnesses 
exhibited  un  the  same  side. 

In  the  penal  branch ;  to  render  the  testimony 
of  any  two  witnesses  in  this  way  conclusive 
absolutely  against  the  defendant, — to  force  the 
judge  to  convict  a  defendant  upon  the  testimony 
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of  two  witoesses,  wbcther  it  does  or  does  not 
produce  in  his  mind  a  persua.$ion  of  the  fact  of 
their  dcliuqucncy,  whetticr  the  tustiinoay  thus 
exhibited  appears  to  him  correct  or  not,  vera- 
cious or  not, — is  as  much  as  to  give  to  any  two 
ruffians  a  power  to  ruin  any  individual  what- 
ever, or  any  number  of  individuals,  at  thetr 
choice,  In  point  of  property,  person,  reputation, 
or  life,  ail  the  case  nmy  be. 

In  the  penal  branch,  again ;  to  render  the 
testimony  of  any  two  witneKScs  conclusive  ia 
this  same  way  in  favour  of  the  defendant,  — to 
force  the  judge  to  acquit  him,  in  consequence 
of  the  want  of  such  evidence  to  convict  lum, 
(believing  him  at  the  same  time,  as  above,  to 
be  guilty), — is  as  much  as  to  confer  on  any  two 
hiraing  jierjurers  a  |x»wer  to  give  a  virtual  par- 
don ;  to  give,  even  beforehand,  a  certainty  of 
iropuoity  to  any  malefactor  at  their  choice,  to 
any  number  of  malefactors  at  their  choice, 
whatever  be  their  crimes. 
.  In  the  non-penal  branch;  to  render  the  tes- 
timony »r  any  two  witnesses  conclusive  in  |]ii« 
same  way  in  favour  of  the  piaintitt', — to  force 
the  judge,  on  the  ground  of  such  testimony,  to 
confer  on  him  the  right  he  sues  for,  (the  judge 
at  tl)e  same  time  nut  believing  him  possessed  of 
any  good  title  to  such  right), — is  as  much  as  to 
confer  on  any  two,  and  every  two.  hireling  jwr- 
jurers,  a  power  of  conferring  a  proprietary 
right  of  any  kind  u|M>n  any  individual  at  their 
choice,  or  any  number  of  proprietary  rights  of 
all  kinds,  and  with  reference  to  all  subject- 
matters,  upon  any  number  of  individuaU  at 
their  choice :  and  thereby  to  impose  upon  any 
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individual  the  obligation  corrcft|X)ndent  to  such 
right :  la  impose,  therefore,  upon  any  number 
of  individuals,  the  obligations  respectively  cor- 
respondent to  all  manner  of  proprietary  right* 
with  reference  to  ull  manner  of  snnject-matters. 

In  the  non-penal  branch,  again;  to  render 
the  testimony  of  any  two  witnesses  conclusive 
in  this  \vay  in  favour  of  the  defendant,  —  to 
force  the  judge,  on  the  ground  of  such  testi- 
mony, to  refuse  to  the  plaintiff  the  right  be 
sues  for,  (the  judge  at  the  Rame  time  believing 
him  possessed  of  a  good  title  to  such  right), — 
is  as  much  as  to  give  to  any  and  every  two 
hireling  perjurers,  a  power  of  debarring  any 
individual,  or  any  number  of  individuals,  at 
their  choice,  from  the  acquisition  of  all  such 
rights,  however  necessary  to  their  existence, 
for  the  acquisition  of  which  the  law  has  made 
it  necessary  for  them  to  obtain  the  decision  of 
a  judge:  to  exempt,  accordingly,  any  indindual, 
any  number  of  individuals,  at  their  choice,  from 
the  obligations  respectively  correspondent  to 
those  rights;  i.e.  by  the  imposition  of  which, 
and  not  otherwise,  those  rights  would  be  con- 
ferred. 

Away  with  all  exaggeration ;  begone  all 
false  conceptions,  on  it  ground  on  which  so 
much  depends  on  truth  and  accuracy.  A  power 
is  one  thing ;  a  license  is  another.  Of  a  power, 
the  virtue  is,  to  enable  a  man  to  produce  the 
effect  in  res]>ect  of  which  he  is  empowered  :  of 
a  license,  the  virtue  is,  to  exempt  him  from 
punishment,  in  the  event  of  his  producing  such 
eft'ect.  To  give  to  the  two  confederates  in 
question  the  power  of  producing  all  these  per- 
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niciouM  cfTects,  would  be  the  result  of  any  such 
rules  as  these  respcclivfly  contended  against : 
to  cuablc  lliem  to  produce  those  same  ctlecta 
with  certainty  of  impunity  to  themselves,  is  not 
among  the  results  of  any  of  those  respective 
rules.  For.  by  the  supjwsition,  |>erjury  is  ne- 
cessary, in  each  case,  to  the  production  of  tlio 
com'spoiidinp  mijicliicvous  ctliict :  aud  from  the 
puuishnieut  ^whatever  it  be)  that  happens  to  be 
attached  to  perjury,  no  exem|ition  i«  given  by 
any  of  these  rules. 

Of  the  sort  of  license  in  question,  io  addition 
to  the  power,  what  would  be  the  couHcctucnce  ? 
The  utter  destruction  and  Ktibversion  of  political 
society  in  any  community  in  which  it  shuiild 
be  established  :  the  ruin  of  all  innocent  persons; 
the  impunity  and  triumph  of  all  malefactoni: 
the  ruin  of  all  purnonH  liavinj;  a  title,  in  each 
caw,  to  the  rights  sued  for;  the  exaltation  of 
|>ersons  having  no  such  title. 

2.  WliLTc  the  I'tfect  of  the  rule  is  not  to  ren- 
der the  mass  of  evidence  in  question  conclusive 
absolutely,  but  only  conclusive  nisi,  the  mis- 
chief is  not  so  great ;  yet  still  the  etfcct,  if  any, 
isintschievous,  and  it  hait  no  sort  of  advantage, 
in  any  shape,  to  help  to  balance  it.  It  is  only  in 
default  of  evidence  on  the  other  side,  that  the 
certainty  of  prevailing  is  bestowed  u|)on  it. 
But  in  the  case  where  this  certainly  takes 
place,  what  is  it  that  truth  and  justice  get  by 
It  ?  Here  are  two  pieces  of  evidence,  each  of 
them  susceptible  of  an  infinity  of  degrees  of 
persuasive  force ;  each  of  them  susecptible  of 
the  lowest  degree.  Both  together,  the  degree 
of  |icrsuasion  they  would  be  productive  of,  in 
the  conception  of  the  judge,  is  not  beyond  the 
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Focond  degree  in  ihe  scale  of  probative  force:*— 
comes  Ihe  rule,  ami  forces  him  to  act  as  if  the 
degree  of  his  persuasion  were  at  least  some- 
where  above  the  middle  of  the  scale.  The  ert- 
dcDce  appears  false  to  him ;  and  he  is  obliged 
to  act  as  if  it  appeared  to  him  to  be  true. 
I  One  class  ot  cases  there  is,  and  that  a  most 
'  extensive  and  iiuportimt  one,  in  which  it  may 
appear,  that  evidence,  circumstantial  evidence, 
of  this  or  that  description,  is  built  upon  as  con- 
clusive, and  even  absolutely  conclnsive  ;  and 
that  with  perfect  i)i'opriety  and  good  effect. 
This  is  the  case  of  those  acts  which,  in  con* 
sidcratiun  of  their  connexion  wilh  some  prin- 
cipal act,  obnoxious  on  its  own  account,  and 
on  that  account  put  upon  tJie  list  of  crimes, 
are,  therefore,  (though  in  themselves,  and  were 
it  not  for  that  connexion,  not  obnoxiouH,)  also 
put  upon  that  list :  as  in  the  case  of  those 
clusters  of  offences  (each  composed  of  a  prin- 
cipal offence  and  an  accompaniment  of  acces- 
sary offences)  which  come  respectively  under 
the  titles  of  forgery,  coining,  smuggling,  and 
the  like. 

Hut,  in  these  cases,  the  truth  (as  upon  a 
closer  inspection  will  appear)  is,  that  no  such 
conclusion  is  really  formed:  or  at  any  rate,  thai, 
to  warrant  the  course  taken  by  the  legislator,  it 
is  not  necessary  that  any  such  conclusion  should 
have  been  formed.  Of  him,  by  whom  an  act  of 
the  description  of  the  accessary  act  in  quciiion 
is  performed,  it  has  been  deemed  probable  by 
the  legislator,  that  an  act  of  the  nature  of  tlie 
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principal  act,  bos  been,  or  was  to  have  been, 

Eerlbrmed  ;  or  that  he  has  been,  or  was  to  have 
cen,  in  some  way  or  other,  assistant  to  tlic  en- 
terprise of  him  by  whom  such  principal  act 
has  been  committed.  But  the  propriety  of  the 
treatment,  in  the  extent  thus  giv^n  to  it, — iu 
the  extent  by  which  it  embraces  the  cluster  of 
acceKsary  acts  in  question, — depends  not  alto- 
gtitlier  uiion  the  rectitude  of  the  inference. 
Whatever  be  men's  views,  in  the  performance 
of  the  accessary  acts  thus  converted  into  of- 
fences, the  legislator  is  warranted  in  convertings 
each  of  the  acts  in  question  into  offences,  if  so 
it  be,  that  the  prejudice  (if  any)  (hat  results  to 
the  agcntM  iu  question,  and  others,  tVoni  their 
non-performance,  is  not  equal  to  the  advantage 
gained  by  the  check  thuN  applied  to  the  prin- 
cipal offence. 

Hence  it  is,  that,  in  point  of  propriety,  any 
conclusion  thus  formed  rests  on  very  different 
;;roundh,  uccor<ling  as  it  is  formed  in  the  sta- 
tion of  the  legislator,  or  in  that  of  the  judge. 
Formed  by  the  tcp;islator,  it  is  not  necesi^ary 
that  it  should  be  true  in  every  individual  in- 
Mtaiice :  it  may  not  be  necessary  that  it  should 
be  true  in  so  much  as  a  majority  of  individual 
instances.  Formed  by  the  judge,  —  formed, 
that  is  to  say,  with  such  effect  as  to  have 
served  for  the  foundation  of  a  general  rule  ofju- 
risprudential  law, — it  is  productive  of  mischief, 
if  there  he  but  a  single  instance  in  which  it  is 
not  tnie:  it  is  productive  of  mischief,  at  any 
rate,  in  that  one  instance.  Why  t  Because  the 
individual  in  question  had  no  warning  to  ab- 
stain from  the  act : — like  most  other  rules  of 
jurisprudential   law,   it  falls  upon   the   victim 
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with  the  weight,  and  is  attended  with  the  bat- 
rbarity  and  iniquity,  of  an  e^f  post  facto  law. 

If  the  evidence,  which,  in  the  cause  in  band, 

\\X.  is  proposed  to  consider  as  conclusive,  is  evi- 

idence  that  has   been   exhibited,    not  in   timt 

fftame  cause,  but  in  another  cause  that  has  no 

[VelatioD  to  it, — tiie  impropriety  of  the  regula- 

[tion  is  stil!  more  enormous.     Of  the  inference 

[drawn  from  a  lot  or  mass  of  evidence  in  any 

rprcceding  cause,  no  use,  no  mention  ougfat  to 

be  made  in  any  succeeding  cause.     Here,  not 

only  is  mention  made  of  it,  but  the  jud^ent 

then  passed  upon  it  is  made  to  command  tlie 

decision,  in   such   manner  as  to   prevent   the 

rsubject  from  being  so  much  as  viewed  at  all  in 

[its  ovm  proper  lights.     In  the  one  case,  extra- 

fheous  matter  is  mixed  with  the  proper  matter, 

Whc  proper  matter  nut  being  excluded :  in  the 

rothcr  case,  not  only  is  the  extraneous  matter 

''admitted,  but,  in  consequence  of  that  improf>er 

'admission,  the  proper  matter  is  excluded. 

The  case  of  conclusive  evidence  must  be  dis- 
tinguished from  the  case  of  conclusive  tlecimn. 
[The  case  in  which  the  decision  in  question  is 
lonsidercd   as  being  commanded   by  the  evi- 
Vdencc  already  adduced,   must  be  distinguished 
[■from  the  case  where  the  decision  is  considered 
being  conmianded,  not  immediately  by  any 
'document  of  the  nature  of  evidence,  but  by  a 
document  of  the  nature  of  a  dfchion ;   a  dcci* 
sion   already  pronounced:    pronounced,    whe- 
ther in  the  same  court  or  in  any  other  court: 
if  in  any  other  court,  whether  in  a  court  acting 
under  the  dominion  i>f  the  same  sovereign,  or  in 
a  court  acting  under  the  dominion  ofafureiga 
sovereign. 
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Such  is  the  distinction  which  has  been  ren- 
dered requisite  by  the  inaccurate  genius  of 
technical  nomenclature.  For  the  purpose  here 
in  question,  decisions,  decisions  of  other  courts, 
are  spoken  of  under  the  name  of  evidence. 

Supposing  the  decision  of  the  otht-r  court  in 
question  to  have  been  (grounded  on  evidence 
received  on  both  sides  ;  it  follows,  that,  from  the 
atlniiKsion  of  such  dt-eiNion  as  coucluxive,  in  re- 
ganl  to  the  facts  on  which  it  was  grounded, 
no  such  absurdity,  no  such  mischief,  follows,  as 
from  the  giving  to  evidence  itself,  on  one  side,  a 
conclusive,  and  thence  an  exclusive,  clfect. 

On  what  occasions,  and  on  what  grounds, 
may  it  be  proper  for  one  court  to  allow  (viz. 
with  regard  to  the  question  of  fact)  this  au- 
thority to  the  decision  of  another?  A  question 
alike  curious  and  important ;  which  bflongg 
not,  however,  to  the  present  head,  but  to  that 
oi  makeshift  evidence.* 

There  is  one  case  in  which,  in  the  absolute 
sense,  the  term  conclusive  may  be  employed 
with  propriety,  and  yet  the  evidence  upon 
which  tlic  exclusion  is  put  by  such  conclusive 
evidence,  cannot  with  propriety  be  ranked 
under  the  denomination  of  counter-evidence. 
This  is,  where,  on  the  ground  of  evidence  in  its 
own  nature  insufficient  and  inconclusive,  ap- 
pearing on  one  side,  a  sort  of  practical  con- 
clusion is  built  in  favour  of  that  same  side,  to 
tlie  exclusion  of  all  such  evidence  as  might 
have  been  adduced  on  that  saine  side.  In  the 
sort  of  case  here  in  view,  no  exclusion  is  put 
upon  any  evidence  on  tlie  otlicr  side .  no  ex- 
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elusion  is  put  on  any  evidence  charocterizable 
by  the  appellation  of  counter-evidence.  Why! 
Bccuuse  the  circumstances  in  which  the  prac- 
tical conclusion  in  question  is  drawn  are  such, 
that  a  conclusion  of  that  sort  must  be  made  at 
a  lime  when  it  in  impo«4siblc  as  yet  to  know 
whether  that  side  of  the  cause  does  or  docs  not 
affbrd  any  counter-evidence. 

The  ease  in  question  is  this:  for  the  sake  of 
nimpliBcation,  take  (as  being  the  more  com* 
mon  case,)  the  case  where  it  is  on  the  plain- 
titfs  side  tliat  the  insufficient  evidence  is  that 
conclusive.  The  plaintitt",  using  the  forms  pre- 
scribed by  the  technical  system,  gives  com- 
mencement to  a  cause,  cay  a  criminal  one. 
On  the  defendant's  side,  the  time  bein^  come 
in  which,  in  the  track  marked  out  for  defence, 
something  should  have  been  done  by  him.  no- 
thing in  fact  is  done.  In  the  state  of  things 
thus  described,  judgment  of  conviction  is  pro- 
nounced, or  some  grievous  load  of  vexation  im- 
posed, on  the  defendant ;  the  plaintifl".  althougb 
able,  neither  being  required  nor  admitted  to 
establish  the  fact  of  delinquency  by  any  better 
evidence. 

In  this  case,  the  evidence  (such  as  it  is%  oa 
the  ground  of  which  the  burthen  in  qucstioa  is 
imposed  upon  the  defendant,  belongs  to  the 
head  of  circumstantial  evidence.  It  amsistvof 
two  distinguishable  lots,  or  evidentiary  facts>-^ 
first  evidentiary  fact,  the  step  taken,  or  progrcil 
made,  by  the  plaintitfin  his  suit:  second  en- 
dentinry  fact,  the  negation  of  the  step  in  ques- 
tion (the  step  made  necessary  to  defence)  ob 
the  part  of  the  defendant.  To  these  two  evi- 
dentiary facts,  corresponds,  in  the  character  of 
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the  fact  evidenced,  the  delinquency  of  the  dc- 
teDdant  in  respect  of  tlie  ufft-ncc  char|[,'t'(l. 

This  kind  of  circumslantial  evidence  never 
is,  in  point  of  rca&on  never  can  be,  of  itself 
sufficient  to  supjmrt  any  such  practical  in- 
ference. Why  f  Because,  if  Uic  defendant  be 
really  guilty,  it  is  imporaible  but  that  some 
better,  some  more  app<tsiti-  and  direct  evi- 
dence, at  any  rate  some  ulterior  evidence, 
must  be  to  be  bad. 

But  the  authors  of  the  technical  system  have 
found  their  convenience  in  putting  it  into  the 
|3ower  of  any  man  in  the  character  of  a  plain- 
titl',  to  put  any  other  into  a  state  of  conviction, 
or  into  a  state  tantamount  to  conviction,  on  the 
ground  of  this  flagrantly  insutlicient  evidence: 
having  their  reasons  for  not  requiring,  nor  so 
much  as  admitting,  better  or  ulterior  evidence, 
even  when  direct  evidence  of  the  most  com- 
pletely satisfactory  description  in  to  be  had. 

This  abomination,  the  result  of  the  most  bar- 
faarou.s  iniquity  or  the  grossest  stui)idity,  has 
been  adopted  by  every  existing  mociification  of 
the  technical  system;  and,  in  every  country, 
it  covers  a  prodigious  (though  every  where  a 
variable)  extent  in  the  field  of  judicature. 

But.  in  the  exclusion  thus  put  upon  evidence, 
iiothiug,  we  see,  that  can  witli  propriety  be 
spoken  of  under  the  appellation  of  counter- 
evidence,  is  omiprised.  Suppose  all  that  evi- 
dence, that  direct  aud  saUsfactorv  evidence, 
which  is  thus  excluded,  sup)X)se  it  all  de- 
livered; there  could  not  perhaps,  (or  at  least 
would  not),  in  that  stage  of  the  cause,  be  de- 
livered any  counter-evidence,  any  evidence,  on 
the  defendant's  side :  on  the  jmrt  of  the  plaintilf. 
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whcUicr  the  defendant  knows  as  yet  what  has 
beea  done  a^^ainst  him,  what  he  knows,  where 
he  is,  or  whether  he  even  exists,  is  not  as  yet 

'known. 

The  fact  inferred  in  these  cases  is.  nou-ex- 

I'istence  of  evidence  on  the  defendant's  side,  and 

<thenee  non-existence  of  right. 

The  inference,  considered  as  being  (what  it 
]&)  a  sweeping  and  all-comprehensive  one,  is 
big  with  injustice. 

Kvery  where  there  are  two  states  of  things, 
tlic  existence  of  wliicl),  in  the  character  of  the 
efficient  causes  of  the  failure,  is  at  least  not 
less  probable  than  the   non-existence  of  evi- 

•■dence :  indigence,  want  of  the  means  of  self- 
defence   in    the  judicial  field  ;    want  of  notice, 

•viz.  want  of  knowledge  of  the   obligation  by 
which  the  party  is  urged  to  bring  those  means 

linto  action. 

Want  of  notice  is  the  but  too  natural  and 
luokcd-for  rcftult  of  the  contrivance  employed 
by  the  genius  of  chicane,  for  preventing  the 
means   Gmployed,    under   the   notion   of  con- 

Lveying  notice,  from  being  productive   of  that 
eftect.* 

It)  regard  to  indigence;  to  estimate  the  com- 
parative proliability,  as  between  this  state  of 
things,  and  the  consciousness  of  the  non-exist- 
ence of  evidence,  and  tlieocc  of  title, — in  the 
character  of  causes  of  failure  in  respect  of  the 
taking  on  the  defendant's  side  the  steps  re- 
quisite for  the  continuance  of  the  cause :  say 
uiiu :  — Of  the  whole  number  of  inhabitants  in 
the  country  in  question   (England) ;    as  the 

*  Si-c  Dook  III.  TeciixiCAL  System,  ChapLsiii.    CAica- 
Mria  abottl  Notice. 


Cm**.  IV.J       EVIDEXCB  MADE  CONCLUSIVE. 


555 


I 

I 

I 


I 


number  of  those  who  are  not  able  respectively 
to  command,  in  addition  to  tlie  sum  requiBitc 
for  their  subsistence  for  and  during  the  con- 
tinuance of  the  cause  (say  a  IwelTcmonth),  the 
least  sum  sufficient  for  the  carrying  it  on  on 
that  one  side  (say  30/.),  is  to  the  remaining 
number, — so  is  the  probability  that  the  failure  is 
the  effect  of  indigence,  to  the  probability  of  its 
being  the  effect  of  the  non-existence  of  evi- 
dence, and  consequently  of  right,  on  that  same 
side.* 

*  A  jud{^  by  whom  a  cauw  ia  decided  without  lii*  know- 

Sany  thinK  about  the  matter, — what  need,  it  may  well  be 
ed,  has  Huch  n  judge  lo  hear  evideoee  i  But  that  ii  the 
very  my  in  which  causea  in  t^iienil,  cause*  between  man  and 
man,  arc,  the  greater  number  of  them,  decided  by  learned 
jiidgca.  A  piece  of  paper  or  imrchmcnt  is  [>rovi(led ;  the 
nftod  of  (he  jndgc  is  applied  to  it ;  the  mind  of  the  jut!e;e  is 
not  applied  to  it.  So  strictly  true  is  thi*,  that  by  ati  bloxi- 
ented  judge,  if  he  had  but  sense  enough  ted  io  write  his 
nune,  the  bunineM  miKht  be  done  exactly  aa  well  a»  by  a 
■ober  one :  by  an  aulomalon  judge,  a  judge  innile  of  bna 
and  iron ,  as  well  aa  by  either.  Esaggeratioii  ?  Not  it,  indeed : 
noibiiiK  but  the  very  uin|>le  iiulh.  Stripe  of  the  liniicl  with 
whicli  it  hiu  been  bediwiii^l  all  around  by  ititemted  idolatry, 
by  anblu»hiii^  hypoctiay,  and  prosirate  admiration,  ihr  trch- 
nical  lyvluii  pretonis  in  all  its  parti  enough  to  ctaggcr  beltof, 
and  niiike  a  man  doubt  the  reality  of  the  objecis  iqircwl  oat 
before  hi*  eyes. 

By  what  ii  it  that  in  these  ca»e*  the  judzment  i«  gm'emcd? 
The circuntttancc-s,  the  ekiErncint,  and  abilities  of  ihc  parties? 
Alas  I  no:  but  by  the  single  circumMancv  of  time  The  time 
is  lip;  tbe  time  which  the  defendant's alloniey  had,  lo  deliver 
in  at  an  office  some  scrap  or  uthrr  nf  uccnutomefl  nonsense: 
that  time  U  up,  and  the  lime  for  the  judge  to  act  his  name 
to  II  writing,  without  reading  it,  is  come.  What  then  ?  And 
is  no  mini)  nt  all  crer applied  to  the  fitlalpatchnK-nl  *  O  yes: 
a  niiml  i*  indeetl  npi»li«i  to  it;  but  whose  would  you  itnagrne? 
Not  (he  indee's,  bat  an  attorney's.  And  m  what  way  cm- 
ployrd  ?  In  diseovering  tnith  ^  No :  but  in  computing  (tme. 
An  atlomcy^ — and  what  a  Homey  *  The  ailomey  of  (he 
party  (of  the  plaintiH')  in  whoiv  favour  llic  judgtnca(  Is  (liua 
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The  mischief  being  thus  brought  to  view, — the 
nakedness  of  iniquity,  official  and  professional. 


pronounocd :  it  is  Oi«  parly  who,  by  hil  aitoniey,  i*  Uiu 
tnotlv  juiJgp  in  his  own  cuuie.  It  ibe  cletMion  too  prompt, 
too  tiivouriibtu  ?  So  much  tho  belter ;  tbut  makes  ^"fflliw 
cauKc :  u  cnuM:  of  tliu  Kirt  of  tlioiii:  that  ftre  comtnenccd  by 
motion,  (md  cnrriird  on  by  nRidiiTit  evidence :  in  a  tmiI,  a 
motion  cnutc.  Awnk<Ticd  hy  the  chink  of  fre»h  (en,  it  i«  now, 
for  the  tir:it  time,  that  the  cats  of  the  judge  are  fcHlly  opeo  to 
the  cBuec 

Whoit,  !ti  n  grci^t  majority  of  causes,  the  property  and 
Itlicrly  flf  tlic  subject  are  thus  dispo&Qd  of,  by  a  wi  of  men, 
none  of  whom  ao  much  as  profeas  to  know  any  thin);  aboat 
the  matter;  when  lh«  dediiiou  ii  delcrmiuod,  not  by  kny 
nccoDnt  of  human  feeling*,  but  by  Up>«  of  tune  ;^~b]r  whau 
choiiM  the  judge  be  innde  ?  Not  by  that  ^rst  magiunie, 
whose  mind  is  the  I'ountain  of  honour  and  of  justice;  not  In 
Uit^  king,  but  by  Ja(iu(-8  Dro/.  or  Maillardct,  in  caocen  «iUl 
Bolton  nind  Watt.  i)y  the  nrtisan  in  clockwoHc,  to  make  tteh 
■cporatA  judge:  by  the  nrtisan  in  slBam  en)^aes,  to  pTC  dis- 
patch and  uniformity,  where  both  aie  aa  yet  uuknoivn,  by 
causing  judgment  to  be  signed  in  any  given  munber  ofoodit* 
at  the  same  time  :  in  as  many  as  WestminBtcr  Hall  could  br 
mado  to  hold,  in  addition  to  the  four  by  whtch,  for  so  laaav 
agc«  ^SBt,  it  has  beeu  eti]ig'ht£u«d  and  lulonied. 

'riiis  iiiM-hauisiii,  uould  you  view  it  ia  a  true  lit^bt,  and 
wiUiout  diij^uise,  as  the  works  of  a  watch  oie  eiamin^  by  ifaa 
artist,  wlu-n  taken  out  of  the  goJd  and  jewels  in  which  ik^ 
were  eiiihcdded  ?  Tmntpurt  it  in  idea  to  some  undignified  tn- 
bunal :  tu  the  office  ot  a  juatiee  of  peace,  or  to  a  court  of 
conscieuci?.  Cuoceive  the  ma^istralL-,  whoM  ckaraciar  dr- 
pcnds  not  upon  his  i-nnk,  but  condu('l,^cooc«ive  Uiit  Wt- 
learncd  judge  copying  the  putttrn  set  him  by  bia  leaned 
superoidiuulea,  and,  like  theni,  signing  judgmMit  and  ealor- 
cing  execution,  without  having  liiuird  the  parties,  or  kuoving 
any  thing  mure  of  the  cause  than  if  llic  accnc  of  il  had  been 
At  the  antipodes.  Behold,  in  iiniLglnation.such  condtict;  gob- 
aider  what  yon  yourselves  would  think  and  say  of  it:  exactly 
what  would  b«  thought  or  snid  of  it  (at  least  said  of  it]  by 
those  very  superiors,  wlio  in  thai  station  would  foe  as  aui*  to 
punish  it,  us  m  their  own  to  practice  iL 

Conceive  those  ahopkecpiiig  judfj^es,  wito,  instead  uf  eiiuiiy 
on  their  lips,  sit  with  consciencu  in  their  livartd, — coitcuivc 
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being  uncovered, — the  remedy  is  almost  too 
obvious  to  admit  mentioning.  Upnder  not  to 
the  plaintiff  iu  any  case  the  demanded  service, 
till  after  he  has,  on  hiii  part,  produced  appro- 
priate evidence,  of  some  sort  or  other,  in  sup- 
port of  it.  Is  it  out  of  the  mouth  of  his  antago- 
nist the  defendant,  that  the  evidence,  or  an 
essential  part  of  it,  must  come  ?  Though  in 
this  case  it  is  out  of  his  power  to  produce  that 
evidence,  at  the  worst  he  may  produce  (though 
it  be  out  of  his  own  lips  alone)  evidence  that 
shall  be  siiHicient  to  satisfy  the  conscience  of 
the  judge,  in  such  manner  as  to  warrant  him  in 
subjectiu}^  the  deft^ndant  to  whatever  vexation 
may  be  necessary  for  extracting  from  his  lips 
(or,  in  case  of  necessity,  from  his  pen)  the  evi- 
dence alleged  to  be  necessary  for  the  final  sub- 
stantiatjijii  of  the  dciniind. 

Obvious  and  eficctual  as  is  the  remedy,  the 
bar  opposed  to  it  is  no  less  so.  It  supposes 
ont;  parly  at  least  to  be  heard,  and  heard  at  the 
outset  of  the  cause.  But  that  neither  party 
shall  be  hi'iird  (cRpccialty  at  that  stage),  is  of 
all  e-stablished  principles  the  most  inviolable: 
a  principle,  the  violation  of  which  would  reduce 
Westminster  Halt  to  a  heaj>  of  ruins.  It  would 
leave  prisonK  empty :   it  would  lead  ca))livity 


ibem,  iaitcMl  or  coasultiiic  ihe  feeliuK*  im>U  wtigliing  Uie 
iwccMitie*  of  th«  partiea,  leU  Toity  williu^,  extm-'it^  a( 
«ic«,  ahould  cotuigii  to  ruin  ft  family  wtiicli  a  ttspileofn 
week  or  two  ini;:^!  hate  savtd, — co<iMne  tli«ir  oooMMMfe 
nuiiliMtiDiE  iucif  ill  Ibe  mecliaaiL-al  si^uture  of  judpnat* 
vrilfa  flint  doom,  wKilc  tbn  panic*,  unhiwrd  atid  HtiUiou^tt  of, 
were. foe  their  licnclit,  piiyins  their  o^j  llirougli  tli<^  iurrouiid- 
inc  office*,  like  lintr-Oarvcd  6k%  rntwling  iJirotigh  a  tow  of 
ifMili-r*. 
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captive :  it  would  render  offices  neither  wortli 
selling  nor  worth  giving :  it  would  bring  the 
greater  number  of  suits  to  an  untimely  end, 
and  leave  the  remainder  not  worth  the  con- 
tinuance. 

Confined  to  the  vilesanima, — to  the  souls  too 
wretched  to  yield  iees,— the  creatures  to  whom 
it  would  be  beneath  the  dignity  of  law  or  equity 
lo  do  justice, — the  experiment  was  endured, 
tlic  rather  as  it  could  not  be  prevented.  Ex- 
tended to  those  for  whom  alone  that  justice 
was  made  that  is  worth  rendering,  it  would  be 
subversive  of  the  very  ends  of  judicature. 

It  was  observed  above,  that,  in  one  scnfic,  no 
exclusion  could  be  said  to  be  put  by  this  sr- 
rangement:  no  exclusion  put  upon  evidence  on 
one  side,  as  where  an  article  of  evidence  pro* 
duccd  on  the  other  is  mnde  conclusive. 

On  one  side  alone,  true  it  is  that  by  this 
arrangement  no  exclusion  is  put  U{)on  eviduncc. 
Why?  Because  tJie  exclusion  that  is  put  io- 
volves  the  evidence  on  both  sides:  in  a  word, 
all  evidence.  On  the  defendant's,  because 
cither  be  has  had  no  notice,  or  it  is  out  of  his 
power  to  profit  by  it :  on  the  plaintiff's,  be- 
cause, having  done  the  necillul,  having  run  Ibc 
canteiope  through  the  offices,  he  is  excused 
from  giving  evidence,  lest  lie  should  have  none 
to  give.  _ 

Why  should  evidence  be  received  ?  What  i«  I 
there  to  be  got  by  receiving  evidence  ?  If  any 
thing,  what  is  scarce  worth  stooping  for.  Wbat 
is  there  to  be  got  by  receiving  that  which  is  not  ■ 
evidi-ncc  ?  Look  to  those  arctiiui  imperii  that 
have  been  divulged  by  the  treachery'  of  false 
brethren:  look  to  the  lists  of  fees. 
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Sect.  II. — An  article  of  evidence  may  with  pro- 
pricty  he  made  concUuive  for  the  purpose  of  an 
invidaital  decision. 

A  oisTixcTiON  requires  to  be  made  \n  re- 
gard to  the  stage  of  the  cause,  the  stage  la 
which  the  evidence  in  que.slion  anplies. 

The  case  in  which  this  disguised  exclusion 
is  absurd  and  mischievous,  is  the  case  where 
the  fact  to  which  the  evidence  is  applied  is  the 
|)rinci|>iil  fact  (or  among  the  [irincijml  facts)  on 
which  the  demand  or  tiie  defence  is  grounded, 
— the  matter  of  fact  upon  which  thtr  ultimate 
decision  has  to  pronounce;  and  the  decision  to 
be  grounded  on  that  fact  is  also  an  ultimate 
decision,  as  above. 

Very  different  may  be  the  case,  where  the 
decision  to  be  pronounced  is  no  more  than  un 
incidental  decision ;  and  the  conclusion  to  be 
drawn,  a  conclusion  by  which  such  incidental 
decision  shall  be  warraoted.  In  this  case,  and 
for  the  purpose  of  grounding  such  incidental 
decision,  frequently  indeed  docs  it  bap[>en, 
that  this  or  that  article  of  evidence  may  be 
treated  as  conclusive  ;  this  or  that  fact  may.  in 
the  quality  of  au  evidentiary  fact,  with  relation 
to  this  or  that  other  in  tlie  character  of  a  prin- 
cipal fact,  he  treated  as  conclusive. 

.Such  is  tlie  case,  wherever,  upon  the  applica- 
tion of  one  party,  a  decision  is  pronounced,  a 
judicial  act  done  as  of  course,  unon  an  ear  parte 
representation,  no  opportunity  ot  contesting  the 
truth  of  it  having  been  given  to  the  other:  as 
where,  upon  a  representation  made  by  a  person 
saying  that  goods  of  his  have  been  stolen,  and 
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(as,  from  such  and  such  circumstances,  he  sus- 
ipccts)  by  Titius,  a  warraut  is  issued  for  the 
arrestation  and  provisional  confinement  of  the 
,  supposed  thief. 

Fur  tiie  niirposp  of  an  tiUimate  decision,  pro- 
nouncing Titius  guilty  of  the  theft,  thi«  evi- 
dence is  not  deemed  conclusive :  for  the  pur- 
pose of  tlio  incidaUal  decision,  pronouncing  ttie 
guilt  of  Titius  to  a  certain  degree  probable,  (to 
such  a  degree  as  to  warraut  liis  arrestation  and 
c<H)fiucment,  for  the  purpose  of  judicial  inquir)'), 
this  same  evidence  is  deemed  conclusive :  ami 
it  is  even  made  alhtolutely  conclusive ;  for,  by 
the  nature  of  the  measure  taken,  all  faculty  of 
combating  the  proposed  decision  by  counter- 
evidence  exhibited  antecedently  to  the  delivery 
of  it,  is  taken  aw-ay. 

To  the  purnnsc  of  an  incidental  decision  of 
any  sort,  evidence  of  oxiy  description  may  bo 
treated  on  the  footing  of  conclusive,  absolutely 
conclusive,  evidence  exclusive  of  all  countur-eri- 
dence, — wbere  the  utmost  mischief  producible 
by  tlie  exclusion  is  outweighed  by  the  ad\'au- 
tage  produced  by  the  decision  in  relation  to  the 
several  ends  of  justice. 

Thus,  in  the  case  just  mentioned,  the  price 
paid  for  the  advantage  consists  in  the  vexalioo 
(and  that  commonly  attended  with  expense) 
produced  by  the  restraint  thus  put  upon  loco- 
motive liberty:  the  advantage  itself  consists  in 
the  security  afforded  for  the  forthcomingness, 
and  thence  tor  the  justiciability,  of  tlie  supposed 
UiieC  Give  him  the  op|)ortuniiy  of  contestipg 
the  necessity,  and  tJience  the  propriety,  of  his 
contiiicnient  (the  provisional  and  temporaiy 
eonfinenient);  if  he  is  innocent,  he  will  come  io 
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and  contest  it;  but  if,  being  guilty,  he  appre- 
hends tlic  proof  will  be  strung  enough  for  his 
conviction,  he  will  make  use  of  the  summons 
as  a  warning  not  to  comply  with  the  requisi- 
tions of  justice,  but  lo  elude  them,  and  make 
his  escape. 

To  a  certain  degree,  every  step  on  one  side, 
which,  on  pain  of  greater  inconvenience,  calls 
for  any  step  to  be  taken  on  the  other  side,  is 
productive  of  vexation:  for  in  judicial  pro- 
cedure everj'step  that  is  taken  is  attended  with 
vexation.  In  every  instance,  Ihercfiirc,  the  evi- 
dence to  which  this  effect  is  given,  is,  to  a 
certain  degree,  productive  of  that  sort  of  ill 
consequence  which  is  attached  to  the  giving  it 
the  cftect  of  conclusive,  and  thereby  of  exclu- 
sive, evidence.  If.  instead  of  a  warrant  for 
arrcstatiun  directed  lo  a  minister  uf  justice,  a 
simple  summons  addressed  to  the  suspected 
thief,  and  requiring  his  attendance,  had  been 
employed,  the  vexation  would  have  been  les- 
sened indeed,  but  it  would  not  have  been  done 
away :  and  so  far  as  this  minor  vexation  is 
concerned,  the  giving  this  efl'ect  to  the  evidence 
would  have  been  prodnctive  of  that  sort  of  ill 
effect  which  in  [>rtjauced  by  the  employing  any 
lot  of  evidence  in  the  character  of  conclusive, 
and  thence  of  exclusive,  evidence.  But  be  the 
vexation  what  it  may;  if  it  be  productive  of 
prcfKinderant  bene5t,  and  if,  at  the  snnu-  time, 
the  quantity  of  it  be  the  least  that  it  can  bo 
made,  consistently  with  the  production  of  that 
benefit, — it  will  always  be  warrantable. 

By  this  obsenation  we  are  led  to  the  prac- 
tical caution,  never  to  give  lo  any  lot  of  evi- 
dence the  quality  and  effect  of  conclusive  evi- 
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dence,  till,  id  respect  of  persuasive  force,  it  has 
been  rendered  as  strong  as  it  can  be  rendered 
without  the  production  of  preponderant  vexa- 
tion, or  other  iuconvcniencc,  viz.  to  the  pcrsoa 
from  whom  the  evidence  is  required  :  wliich  b 
UH  muck  as  to  say,  not  to  impure  upon  eitlicr 
party  (in  particular  upon  the  defendant)  the 
necessity  of  taking  any  step,  or  ulteriur  step,  in 
the  cause,  without  the  other  party's  (the  plaiii- 
litf's)  having  mUcccdcntly  been  raade  to  pro- 
duce whatever  evidence  he  is  able  to  aflbrd 
\\ithout  preponderant  inconvenience. 

tleucral  rule. 

For  the  purpose  of  commanding  an  inter- 
locutory dccisiun,  in  what  cases  shall  any 
(and  what)  lot  of  evidence  be  regarded  as  con- 
clusive? Answer:  In  such  cases  in  whicli 
the  certain  mischief,  in  the  shape  of  culta- 
tcral  inconvenience  by  vexation,  expense,  and 
delay,  attached  to  the  receipt  of  eountcr- 
evideiicc,  with  the  consequent  discussions, 
would  J>c  greater  than  the  contingent  mis- 
chief, ill  the  chance  of  direct  injustice,  in- 
curred by  the  chance  of  untnist worthiness 
(understand  provcabie  uut  rust  worthiness)  pro- 
duced by  the  absence  of  the  light  that  migbl 
have  been  thrown  upon  the  subject  by  the 
excluded  counter-evidence. 

Such  is  the  general  description  of  the  case* 
in  which  the  exclusion  of  counter-evidence,  in 
op|iositi(in  lo  evidence  for  grounding  an  inter- 
locutory decision,  may  be  proper.  To  the  pro- 
priety of  the  principle,  no  objection  seems  litely 
to  I>e  made.  Huw,  in  each  instance,  to  deter- 
mine whether  this  or  that  particular  case  come* 
within  this  general  description.  Is  a  problem, 
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tlie  itutution  of  which  threatens  to  be  attended 
with  considerable  difficulties. 

But  though  it  is  not  possible  to  lay  down 
any  general  rule,  indicative  of  the  cases  in 
which  a  certain  portion  of  evidence  may,  for 
the  purpose  of  an  interlocutory  decision,  be 
treated  as  conclusive,  and  counter-evidence 
excluded ;  it  is  not  difficult  to  point  out  two 
cases  at  least,  in  which  it  cannot,  without  im- 

f)ropriety,  be  so  treated:  viz.  I.  if  the  inter- 
ocutory  decision  is  liable  to  be  productive  of 
irreparable  duniage;  2.  if  tlic  decision,  aptia* 
rently  on  an  interlocutory  point,  have  the  eifect 
of  a  decision  on  the  main  point. 
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[Sbct.  III.  — Aberrations  t>f  Roman  and  English 

law  in  this  res/MXi. 

In  the  Roman  law  I  do  not  observe  any 
traces  of  evidence  regarded  asconcluMve  in  the 
improper  sense. 

To  a  hasty  glance,  the  suppletory  oath  and 
the  expiirgalory  oath  wear  somewhat  of  the 
appearance  of  it.  Examined  more  closely, 
they  seem  not,  either  of  them,  to  be  productive 
of  any  such  etfect.  The  suppletory  oath  is 
admitted  in  default  of  other  sufficient  evidence 
on  that  .side;  and  does  not  command  the  de- 
cision, docs  not  put  an  exclusion  upon  any  evi- 
dence on  the  opposite  side.  The  expurg:atory 
oath  (on  the  defendant's  side)  is  not  called  for 
or  admitted,  till  after  the  plaintiff'  has  had  full 
liberty  to  adduce  whatever  admissible  evidence 
lie  can  obtain  on  his  .side. 

In  all  Ihciic  cases,  the  testimony  in  question 
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iii  admitted  in  default  of  more  satisfactory  evi- 
dence, and  is  not  understood  to  put  an  exclusion 
upon  any  other  evidence. 

In  all  these  eases  the  arrangement  is  abun- 
danllv  improper.  But  the  cause  uf  the  impro- 
priety has  already  been  indicated  in  another 
Elace :  it  eonsiats  in  the  want  of  scrutiny :  it 
clongs  not  to  the  present  head. 
In  Kn^'lisl)  jurii^priuicnce  there  is  one  re- 
markable case,  in  which  the  effect  of  conclu- 
siveness has  been  given  to  a  mass  of  evidence: 
this  is  the  case  of  woficr  of  lau:  The  conclusin 
operation  is  confined  to  the  non-penal  branch 
of  the  law:  it  operates  on  the  side  of  the  de- 
fendant, and  of  the  defendant  only.  On  Ibc 
other  hand,  the  conclu.siveness  of  it  is  abso/ute: 
and  af^er  all  these  reductions,  the  effect  of  il 
in  practice  is  as  pernicious,  as  it  is  absurd  in 
principle:  and  from  the  degree  of  mischief  of 
which  it  has  been  productive  on  this  narrow 
ground,  a  sort  of  anticipation  may  be  formed 
(how  inadequate  soever)  of  the  mischief  of  which 
it  would  be  productive,  were  the  ground  it  _ 
covered  more  extensive.  f 

In  former  days,  when  the  practice  called 
wagiT  of  law,  that  of  a  man's  Kogitii;  his  late, 
was  in  use,  the  manner  of  it  was  this:* — The 
demand  on  the  part  of  the  plaintiff  having  been 
exhibited  in  the  accustomed  form,  the  defend-  ^ 
ant,  if  he  thought  proper,  was  at  liberty  to  fl 
exhibit  himself  in  open  court,  to  go  through  the 
ceremony  of  an  oath,  and,  under  favour  of  that 
sanction,  to  .deny  the  justice  of  the  claim,  in 
terms    altogether    general,    prescribed    by 

'  BbcUt.  Comm.  B.  III.  Ch.  xxii.  |)p.  341— 346. 
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formulary'  of  the  same  tenor  io  ail  cases.*    No 

details  called  for  or  permitted;  no  ollicr  wit- 
nesses called  for  or  pcrmittud  on  that  side;  no 
faculty  of  cross-exam inalioQ  allowed  to  the 
adverse  party,  the  plaintiff.  A  certain  number 
of  fetlow-sweaiers  were,  indeed,  not  only  ad- 
mitted, but  called  for  on  his  part.  Swearers, 
but  to  what  point  ?  Not  to  any  particular  fact 
belonging;  to  the  cnsc,  but  merely  to  the  ge- 
neral and  irrelevant  fact,  the  opinion  (a  favour- 
able opinion)  respectively  cntcrtnincd  by  them 
in  regard  to  the  veracity  uf  the  party  by  whom 
they  were  thuH  produced.  To  whatsoever  eti- 
dence  of  the  direct  kind  the  cause  might 
happen  to  atlurd, — circumsitantiul  evidence,  and 
that  of  the  most  vague  and  inconclusive  kind, 
evidence  of  character,  was  substituted. 

So  much  for  tJic  absurdity:  now  comes  the 
mi»ichief. 

Two  sorts  of  claims  were  originally  infected 
by  this  dcbiliUitini;  plague  :  1.  the  sort  of  claim 
'e  by  what  is  called  an  action  of  <lebt,  a 
-demand  of  a  sum  of  money,  a  demand  of  the 
non-penal  kind,  hy  which  the  nlaintitf.  in  mak- 
ing his  application  to  the  judge,  called  U|>on 
bim  to  impose  upon  the  detendant  the  obliga- 
tion of  eotiferring  on  the  plaintiff  the  property 
of  a  sum  of  money  liquidated  in  amount,  pay- 
able of  course  in  coin,  of  which  the  individual 
pieccii  were  determinable  by  the  defendant's, 
the  intended  collector's,  choice  :  2.  the  sort  of 
claim  called  an  action  of  c/cltm/c.  In  debt,  the 
thing  claimed  was  a  mass  of  money:  liquidated 
in  value, — not  liquidated,  but  {as  in  such  case  is 
necessary)  left  to  the  option  of  the  debtor,  in 
renpect  of  the  individual  pieces  of  which  the 
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sum  flf  money  was  to  be  composed.     In  detinue, 
the  thing:  ctnimed  was  an  individual  article,  of 
the  moveable  class :  a  horse,  a  piece  of  fumi' 
ture,  a  picture,  a  trinket,  and  so  forth.' 

By  a  conceit,  of  the  number  of  those  which, 
in  the  manufactory  uf  legal  decisions,  occupy 
the  place  of  reason,  the  effect  of  the  vrager  of 
law  on  actions  of  debt,  has,  in  ouc  way  or  other, 
been  got  rid  of.  In  some  cases  it  was  put 
aside;  and  in  other  cases,  to  which  the  pre- 
tence for  puttinff  it  aside  did  not  apply,  another 
sort  of  action,  an  action  with  another  name, 
was  fabricated ;  an  action  to  which,  at  the 
same  time,  and  in  this  view,  the  wager  of  law 
was  pronounced  inapplicable.  1  mean  the 
action  of  indebitatus  assumpsit ;  which  is  the 
same  thing  as  the  action  of  debt,  in  other 
words.  A  promise,  indeed,  to  comply  with  the 
obligation,  is  alleged :  but  the  promise  is  pre- 
sumed ;  that  is,  where  there  is  none,  feigned: 
averred  by  an  assertion  wilfully  false. 

The  consequence  is,  that  the  demand  of  t 
sum  of  money  is  tolerably  well  cleared  of  this 
ground  of  defence  by  perjiir\'  and  injustice. 
Helicf  is  given,  justice  is  administered,  in  « 
manner  little,  if  nt  all,  different  from  Uiat  in 
which  it  would  be  administered  if  the  conclu- 
sive fi|)ceies  of  evidence  in  question,  the  wagiog 
of  a  man's  law,  were  not  applied  to  this  case. 
The  action,  called  an  action  of  debt,  is  thusfar 
spoilt;  but  in  so  far  as  it  is  spoilt,  another  ac- 
tion is  given  which  answers  the  same  purpose. 

Far  iVom  being  alike  innocent  is  this  remnant 
of  ancient  barbarism,  in  the  case  where  the 
subject  of  the  demand  is  a  specihc  material 
object.     In   tliis  case,  the  remedy  originally 
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provided  is  the  species  of  action  called  the 
action  of  dciittue.  By  the  same  baleful  in- 
fluence by  which  the  action  of  debt  \s  spoilt. 
aji  above,  this  action  is  spoilt  also.  In  the 
case  of  the  action  of  debt,  for  the  part  thns 
spoilt,  a  siicccduneum  (as  we  sec)  has  been 
provided  :  in  the  case  of  the  action  of  detinue, 
no  such  succcdant^um  li;ut  been  provided  ;  and 
the  damage  has  continued  for  so  many  cen- 
turies unrepaired.  Upon  the  principle  of  ana- 
logy, nothing  was  more  obvious,  nothing  would 
have  bcfn  more  easy,  tiian  Ihc  repair.  Tor  the 
purpose  of  compelling  the  delivery  of  money 
where  due, — to  the  fact  of  the  obligation,  vou 
added,  in  the  way  of  ficlion,  another  lact, 
a  promise  to  fulfil  it :  why  not  for  the  pur- 
pose of  com|>eIling  the  delivery  or  re-delivery 
of  a  speciHc  article  !  Yes :  analogy  is  the 
grand  source  and  instrument  uf  invention,  in 
this  as  well  as  cvcrv  other  line :  but  to  apply 
it  usefully, — to  appiy  it  stcRtlily,  comprehen- 
sively, and  consistently,  belongs  to  none  but 
an  inventive  mind. 

The  action  of  detinue  is  spoilt :  anotlier 
action,  called  an  action  of  trover.  Is  given  in 
the  room.  But  by  tliis  new  device,  unfortu- 
nately, the  pur|iose  is  not  answered :  a  blunder 
is  made,  and,  instead  of  tlie  specific  thing  which 
is  a  man's  due,  damages  are  given :  that  is,  u 
sum  of  money,  according  to  the  value,  which, 
on  the  ground  of  the  imperfect  data  that  arc 
commonly  exhibited  to  them,  the  judges  of 
fact  think  fit  to  put  upon  it:  the  remedy,  in- 
stead of  that  which  belongs  to  the  action  of 
detinue,  is  the  remedy  that  belongs  to  the 
action  of  debt. 
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Whence  came  the  blunder  ?  Not  from  a 
regard,  a  more  scmpuluus  than  consistent 
regard,  to  truth.  A  faUchood  is  culled  in;  a 
proposition  is  assumed,  and  a  proposition  more 
uniturmly  false  in  this  case,  than  in  the  case  of 
the  ititicbitdtus  assumpsit.  The  story  is,  that  the 
article  claimed  by  the  plaintiff  has  been  found 
by  the  defendant :  found  by  him,  and  by  him 
converted  to  his  own  use.  Thereupon  comes  the 
action,  calling  upon  the  judge  to  cause  to  be 
delivered  to  the  plaintiff,  not  the  thing  that 
belongs  to  him,  but  a  sum  of  money  in  livu  of 
it.  The  defendant  takes  note  of  the  price  thus 
put  upon  it :  if  it  is  more  than  he  chooses  to  give 
for  it.  he  restores  it :  if  less,  (that  is,  if  it  be  any 
advantage  to  him  to  keep  it,)  he  kcc|>s  it.  The 
plaintiff  pockets  the  money  and  the  injury:  the 
defendant  triun)[)hs  in  improbity,  under  the  pro- 
tection of  the  law.  There  are  things,  the  value 
of  which  to  a  feeling  heart  is  beyond  all  price: 
these  are  precisely  the  things  which  ttic  law 
abandons  to  the  wrong-doer,  and  to  all  wrong- 
doers. 

There  is  a  remedy  in  kind,  indeed,  to  be  had 
in  some  cases,  in  that  sort  of  a  court  which  is 
called  a  court  of  equity.  But  the  optics  oft 
court  of  equity  are  too  high-scated  to  spy 
little  things :  and  a  mass  of  value  equal  to  the 
expense  of  more  than  a  year's  subsistence  to  an 
individual  of  the  most  numerous  class,  is  set 
down  by  every  court  of  equity  to  the  account 
of  little   things.*      So  much  for  the  remedy 

*  £10.  Coil  the  yearly  expense  of  a  family  jCSO.,  taA  gite 
fire  to  K  family ;  ihi»  fives,  for  the  expcDclituTe  of  u  biii- 
viclual,  £10. 
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iucir,  and  Ihe  cases  in  which  it  is  to  be  had  at 
any  price :  and  as  to  the  price  that  is  to  be 
paid  for  it  (that  is,  for  the  chance  of  it)  in  time 
and  money  ;  where  law  reckons  by  months, 
equity  reckons  by  years:  where  law  reckons  by 
crowns,  equity  reckons  by  pounds. 

So  delectable  is  this  institution  (the  wager 
of  law)  in  the  eyes  of  Lord  Coke,  that  he  seems 
to  pride  himself  in  his  country's  exclusive  pos- 
session of  it.*  Its  merit  con.sists  in  what?  In 
this,  that  it  does  (he  says)  no  harm.  Why  ? 
Because,  for  the  same  demand,  though  there  be 
one  sort  of  action  (an  action  of  debt)  which  is 
clojfged  with  this  !ip|>endaj;c,  there  is  another 
(an  action  on  the  ca.K)  which  standi  clear  of  it. 
Wherever  it  has  no  effect  at  all,  there,  and  there 
only,  it  has  no  bad  effect,  rnhnppity,  the  rea- 
son given  fur  the  supposetl  iiarmlcssness  of  an 
institution  confessedly  useless,  is  not  true  in 
fact.  For,  notwilhKtanding  the  silence  of  this 
arch-lawyer  on  the  subject,  another  sort  of  de- 
mand there  is,  as  we  mve  seen,  to  which  that 
clog  does  up))lv;  and  which  being  sj)oill  by  it, 
and  having  no  succedaneuni,  leaves  llie  .>*ubject 
without  a  remedy. 

In  regard  to  this  institution,  of  which  the 
highest  supposed  merit  is  that  of  doing  no  harm, 
while  its  real  character  is  that  of  operating  as 
a  denial  of  justice, — the  matter  of  triumph  to 
Lord  Coke,  that  no  other  country  has  the  like, 
Blackstoncf  shews  to  be  very  far  from  well 
grounded. 


*  "  This,  for  oufi^t  I  could  ever  read,  b  peculiar  lt>  tbc  law 
of  Eiifflaiwl,  and  no  tniwhirf  cntiieth  beraitiMO."  —  3  IhU.  45. 
tCorom.  111.34). 
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An  institution  that  is  |>eculiar  to  England, 
or  nearly  no,  is  cro-ss-cxaniJuation  in  non-penal 
causes.  By  neither  of  these  professed  pane- 
gyrists has  thJK  truly  honourable  peculiarity 
been  noticed :  by  neither  of  them  has  it  been 
obser\-e{),  that  it  is  by  tlic  exclusion  this  un- 
natural institution  puts  upon  cross -examina- 
tion, that  the  poisonous  quality  of  it  operates. 

To  have  been  consistent,  (if  consistency  bad 
been  a  quality  capable  of  adhering  to  Engltdi 
law,  especially  at  tlie  rude  period  here  in  ques- 
tion,) the  privilege  should  have  been  extended, 
not  to  the  defendant  only,  but  to  the  plaintiff; 
and  then  the  effects  of  the  institution,  as  ap- 
plied to  the  two  sides  of  the  cause,  being  equal 
and  contrary,  would  have  destroyed  one  ano- 
ther. To  the  plaiiitift'(I  say)  as  well  as  to  the 
defendant;  or.  if  to  one  alone,  rather  to  the 
former  than  to  the  latter.  Why?  Because,  if 
for  a  man  to  swear  falsely  to  save  himxelf 
from  a  loss,  is  wicked,  and  iu  proportion  lo 
its  wickedness  improbable; — to  swear  falsely, 
for  no  more  excusable  purpose  than  the  ob- 
taining an  undue  proht  lor  himself,  at  the  ex- 
f>ense  of  subjecting  another  man  to  an  undue 
OSS,  is  still  more  wicked,  and  iu  that  respect 
still  more  improbable. 

{^Tkis  chapter  having  beat  Uft  unjiniskcd  hy  the 
Author,  what/ollows  has  been  added  to  it  by  the 
Editor.  A  few  paragraphs,  which  for  distinc- 
lion  have  been  put  in  inverted  commas,  cotuiri 
of  fragments,  written  at  different  times  by  Mr. 
Jientham :  for  the  remainder  the  Editor  is  alone 
resfMisibk.] 

This  is  not  the  only  sort  of  case  in  which 
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the  sworn,  but  uncrosHcxamined  and  self-serv- 
ing testimony  of  a  [>arty  to  the  suit,  is  received 
as  conclusive,  that  is,  to  the  exclusion  of  coun- 
ter-evidence. "The  practice  in  chancery,"  we 
are  inftjrmed  by  Phillipiw,*  "  invariably  is, 
that  a  party  is  entitlea  only  to  extracts  of 
letters,  if  Uie  other  party  will  swear  that  the 
passages  extracted  are  the  only  parts  relating 
to  the  subject  inaiter." 

There  is  another  rule,  bv  which  a  man's  own 
testimony  is  rendered  conclusive  evidence  in  his 
favour,  and  that  too  on  such  a  subject  as  that  of 
his  own  character.  The  witness  indeed  in  this 
ease  is  not  a  party  in  the  snit;  but  for  any  thing 
tlial  ap]H:ars,  tie  may  be  the  vilest  of  malefactors ; 
and  he  is,  at  any  rate,  under  the  influence  of 
an  interest,  which  is  one  of  the  strongest  of  all 
interests  in  the  bulk  of  mankind,  while  even  in 
the  vilest  it  cannot  be  a  weak  one.  A  witness, 
as  we  have  seen.t  is  not  comiwllablc  to  answer 
any  qucKlicm,  the  answer  to  which,  if  true, 
might  tend  to  degrade  his  character:  if,  how- 
ever,  he  chooses  to  answer,  the  party  who  asks 
the  question  is  bound  by  his  answer,  and  ts 
not  allowed  to  falsify  it  by  counter-evidence.:!: 


Ch.  4.   Ditertiiitive  tnterro- 


•  Vol.  i.  p.  421. 

tBcxA  ill.  Extraction. 

gatu/n. 

]  In(lii-i]Uiiii|)colinrion  bcstovcil  u|>on  Otiinile.it  JiofcourH 
iinplif.ll,  iliut  die  owe  in  on*  of  iKow  in  which  the  ptoJuction 
of  rvrilrnce  to  clucmlil  the  chiLrwtrr  of  thd  witn«M,  U  in  iUclf 
pro^r:  for  which  nw*,  k*  Book  V.  Ciari'MoTAXTiAL. 
Chap.  xiii.  OfmotK€t,meaju,&c.  Sect.  .1  and  4.  Chara^tr 
Svidcncr.  If  not,  it  it  proper  to  cxclu(l«  any  tuch  cv'tdvacv, 
artci  he  biu  iiiiiwcrcd,  only  iKvaoM  it  is  proper  to  euliKlo  h, 
whothc*  he  aiuimra  or  no.     Gut  if  th«  cmc  be  ooc  in  which  it 
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The  above  sectn  to  be  the  only  instances 
vfirlb  iiieiitiouiiig.  in  wbicU  an  article  of  orally 
delivered  testimonial  evidence  lias  in  Englisli 
law  been  made  conclusive.  The  instances  in 
which  similar  effect  has  been  given  to  an  article 
of  circumstantial  evidence  are  iununierable ; 
and  many  of  thcin  have  been  already  brought 
to  view. 

1.  As  often  as  a  decision  has  been  given 
against  either  of  the  parties  in  a  suit,  on  no 
other  ground  than  that  of  his  having  failed,  at 
a  particular  stage  of  the  suit,  to  perform  any 
o|H.'ration  which  has  been  rendered  necessary 
at  that  stage  by  technical  rules,  to  the  obtain- 
ment  of  justice-;  so  oUcn  has  the  noii-pcrform- 
ance  of  that  operation  been  taken  as  evi- 
dence, and  conclusive  evidence,  of  what  U 
called  in  llie  lang^uage  of  lawvers  want  of 
Merits,  that  is,  of  the  badnes-H  of  his  cause. 

"  Of  the  justice  of  the  demand,  whatsoever 
"  it  be,  that  happens  to  be  made  upon  the 
"  defendant,  provided  the  suit  does  not  happen 
"  to  be  called  a  criminal  one,  non-resistance 
"  on  his  part  is  regarded  and  acted  upon  as 
"  sufiicient  evidence ;  and  to  the  plaintiB'  pps- 
"  session  is  given  of  the  object  of  his  demand, 
"  just  as  if  the  justness  of  it  had  been  proved. 
"  Even  a  lawyer  will  not  pretend  that  on  any 
"  ground  of  reason  the  inference  is  a  conclusive 
"  one.     Pecuniary  inability,  especially  under 

would  tiave  been  proper  to  adduce  eridencc  ^niovt  his  i-ha- 
ncUr  witbciui  putung  anv  qutvliun*  lo  hiioMir,  it  U  difficult 
to  see  wliul  iiuproprietv  Uiu-c  c«d  be  in  dotn^  exactly  llie 
l»mt  tking  iillcr  you  'have  inttrrO^ted  liim  and  got  lut 
BDiwer,  if  you  do  not  believe  his  answer  lo  be  tnic. 
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the  load  of  fnctitious  expense  imposed  every 
where  by  tlie  technical  system,  is  another 
cause  equally  adequate  to  the  ytroductiou  uf 
the  effect.  In  every  part  of  the  empire  of 
the  technical  system,  aiid  more  {larticularly 
in  Englaud,  this  inability  will  have  place  in 
the  case  of  a  vast  majority  of  the  body  of  the 
people. 

"  If  a  uresumntion  thus  slight  were  not  re- 
ceived in  nroot  of  the  justice  of  the  plaintiff's 
claim,  and  in  the  character  of  conclusive  evi- 
dence,— if  such  direct  proof  of  it  as  were  to 
be  had,  were  in  every  instance  to  be  re- 
quired.— a  number  of  mahijitle  suits,  with  the 
produce  of  which,  the  coffers  of  the  man  of 
law  are  at  present  swelled,  would  have  no 
existence. 

"  Thus  it  is,  that  under  the  technical  system, 
every  court  calling  itself  a  court  of  justice 
is  in  effect  an  o|ien  tiliop,  in  which,  for  the 
benefit  of  the  shopkeeper  and  his  associates, 
licenses  are  sold  at  a  fixed,  or  at  least  at  a 
limited,  price, — empowering  the  purchaser  to 
oppress  and  ruin  at  his  choice  any  and  every 
individual,  obnoxious  to  him  or  not,  on  whom 
indigence  or  terror  inijwsc  the  inability  of 
opposing  effectual  resistance. 
"  The  real  condition  in  which  the  great  ma- 
jority of  the  people,  in  the  capacity  of  suitors, 
liavt  been  placed  by  the  factitious  ex|»ense8 
manufactured  by  the  man  of  law,  is  an  object 
too  reproachful  to  him  to  be  suffered  to  re- 
main undisguised.  Id  this,  as  in  every  other 
part  of  the  system,  extortion  and  oppression 
nnd  in  mendacity  an  ever-ready  instrument. 
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*'  The  real  condition  in  which  the  suitor  has 
"  been  involved,  the  misfortune  of  defence- 
"  lessncss  through  indigence,  is  put  out  of 
"  sight :  a  crime  is  imputed  to  him  in  its 
"  stead :  and  for  that  crime,  not  only  without 
"  proof,  but  under  the  universally  notorious 
"  consciousness  of  his  innocence,  he  is  pu- 
"  nished.  Contanpt  is  the  word  constanily 
"  employed  to  designate  this  imaginary  crime. 
"  The  real,  the  univcrsftlly  notorious,  causes 
"  of  his  inaction,  are  fear  and  impotence.  But 
"  a  man  cannot  be  punished  avowedly  for  fear: 
"  he  cannot  be  punished  for  impotence  :  man- 
**  kind  would  not  submit  thcnisc-lves  to  tyranny 
"  so  completely  without  a  mask.  Adding  ca- 
"  lumny  to  mendacity,  they  pretend  to  regard 
"  his  inaction  as  originating  in  amleinjH;  and 
"  it  is  on  this  mendacious  accusation  of  their 
**  own  forging,  that  they  ground  the  ruin  they 
*'  inflict  on  him  under  the  name  of  punish- 
"  ment." 

In  equity,  the  defendant,  who,  from  his  own 
vcrty  or  ignorance,  or  the  carelessness  of 
is  lawyer,  is  so  unfortunate  as  not  to  put  in 
an  answer  to  the  plaintiB's  bill,  stands  a  great 
chance  (if  a  poor  man)  of  being  a  prisoner  for 
life.  He  is  committed  to  gaol  lor  the  contempt: 
and  as  he  is  not  released  ^vithout  payment  of 
fees, — unless  he  has  money  (o  i>ay  these  fees, 
or  can  find  some  one  else  who  will  pay  them 
for  him,  he  must  remain  there  all  his  life. 
Instances  of  this  sort  have  not  unfrequenlly, 
through  the  medium  of  the  newspaperti,  been 
presented  to  the  public  eye. 

2.  As  oDcn   as  a  contract,   or  any  other 
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legally  operative  instrument,  is  pronounced  nuU 
and  mid,  on  account  of  the  non-observance  of 
any  /ormalilj/;  so  often,  the  sort  of  exclusion 
of  which  we  are  here  treating,  has  place.  A 
man  claims  a  landed  estate,  under  the  will  of 
the  last  proprietor.  The  will  is  produced  in 
court :  it  is  found  to  have  the  signatures  of  two 
witnesses  only,  instead  <if  three;  or  one  of  the 
three  is  proved  to  have  put  his  name  to  the 
will  in  the  absence  of  the  testator:  the  will  is 
rejected,  and  the  party  loses  his  estate.  The 
rejection  of  the  will  may,  perhaps,  be  con- 
sidered as  a  pcnallij,  for  non-compliance  with 
that  injutictlon  of  the  law  which  requires  that 
rertiiin  form;dities  should  be  obscrvfd.  Con- 
sidered in  this  point  of  view,  it  has  been  shewn 
in  a  previous  Book*  to  be  unnecessary  and 
objectionable.  But  it  may  also  be  regarded 
as  grounded  on  the  presumption  that  the 
will  was  spurious,  or  unfairly  obtained.  Here 
then  is  this  one  circumstance,  viz.  non-ob- 
ser%'ancc  of  legally  prescribed  formalities,  re- 
ceived as  conclusive  evidence  of  spuriousness 
or  unfairness.  The  fallacy  of  this  supposition 
has  also  been  made  sufficiently  manifest  in 
the  Book  already  referred  to.  This  article  of 
circumstantial  evidence,  which  is  conclusive  in 
law,  is  so  far  from  being  conclusive  in  reason, 
that  it  scarcely  amounts  even  to  the  slight- 
est presumption,  until  two  things  be  ascer- 
tained :  first,  that  the  party  kncui  that  these 
formalities  were  prescribed  ;  and  secondly, 
that  compliance  with  them  was  in  his  power. 

*  ^n  Book  IV,  I'RBJtrroixTED. 
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That  spurious  or  unfair  instruments  have  not 
freqiipnlly  been  prevailed  by  the  peremptory 
requisition  of  these  foniiaUlies,  is  more  than 
I  would  uudcrtakc  to  say :  but  an  assertion 
which  one  may  venture  uppn  without  much 
danger  of  mistake,  is,  that  there  is  scarcely  an 
instance  of  any  instrument's  having  been  ac- 
tually set  aside  for  tlie  want  of  them,  In  which 
there  was  not  a  considerable,  if  not  a  prepon- 
derant, probability  of  its  being  genuine. 

3,  Almost  all  cstoppvls  are  exclusions  of  the 
sort  now  under  considerdliori.  You  are  es- 
topped, say  the  lawyers,  from  proving  so  and 
so  :  the  meaning  of  which  is,  that  they  will 
not  jKrrmit  you  lo  prove  it.  For  this  they 
bave  sometimes  one  pretext,  sometimes  ano- 
ther :  something  which  you  yourself  have  said 
or  done ;  or  something  which  has  been  said 
or  done  by  somebody  else. 

There  is  a  great  variety  of  instances  in  which 
they  tell  you  that  you  arc  estopped  by  a  pre- 
vious decision,  cither  of  the  same  court,  or  uf 
some  other  court  of  justice :  these  have  been 
already  noticed  under  the  head  of  adscititious    ^ 
evidence.*   At  other  times  you  are  estopped  by  ^ri 
what  tlicy  term  an  admixsion.     You  are  said  to   ^^ 
■make  an  admission,  if  you  say  or  do  any  thing, 
or  if  any  other  perwrn  says  or  does  any  thing 
for  you,  which   a  judge  construes  as  an  ac- 
knowledgment  on   your  part,   that   a  certain 
event  has  happened ;  that  Is,  any  thing  from 
which  he  chooses  to  infer  its  happening :  after 
vhieh,  though  every   body,  who   knows  any 


*  See  Book  VI.  MAKMHirr^ 
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thing  about  the  matter,  knows  that  it  has  not 
hapiteiied,  and  would  .say  so  it'  asked,  the 
juage,  to  save  the  trouble  o(  asking,  c-hoottes 
to  act  exactly  as  it"  it  had. 

Admissions  are  of  two  kinds,  exprc&s  or  pre- 
sumed ;  and  the  li^rmer  arc  cither  admi-ssionit 
upon  record,  or  admissions  not  upon  record. 
It  is  a  rule  with  lawyers,  that  no  evidence 
can  be  received  to  dispute  admitisions  upon 
record,"  that  is,  admissions  in  the  pleadings. 
If  thiK  rule  went  no  farther  than  to  confine  the 
evidence  to  such  points  as  arc  actually  in  dis- 
pute between  the  jiarties,  it  would  be  a  good 
rule.  In  a  law  book,  a  man  may  reckon  him- 
self forlnnate  if  he  liilR  upon  a  rule  which  has 
a  reason :  if  he  expect,  tlral  where  the  reason 
HtopH,  the  niic  will  stop  too,  it  is  very  rarely 
that  he  will  not  be  iMsuppuinted.  One  example 
will  Korve  as  well  br  a  thousand.  When  n 
roan,  against  whom  an  action  is  brought  for  a 
sum  of  money,  denies  that  the  plaiutiH'  is  en- 
titled to  the  whole  num  which  he  claims,  but 
admits  that  he  has  a  just  claiat  upon  him  for  a 
smaller  stira, — the  practice  is,  for  tlie  defendant 
to  p»v  into  court  the  amount  of  the  sum  which 
lie  acknowledges  to  be  due.  that  it  may  remain 
ill  deposit  until  the  cause  is  decidetl.  This 
pavinent.  lawyers  choose  to  call  an  "  acknow- 
ledgment u]>oii  record ;"  and  now  mark  the 
consequence :  "  tJic  party  cannot  recover  it 
back,  although  he  has  paid  it  wrougfully.  or  by 
miKtake,"!" 

As  for  extrajudicial  admissions,  it  is  not 
always  that  they  are  even  receivable .    when 


•  Phtllipiw.  i.  l«t,  1    lb.  175. 
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they  are,  they  are  generally  taken  for  conclu- 
sive :  for  it  niuy  be  observed,  in  regard  tu  this 
part  of  ihe  law  of  evidence,  as  in  regard  to  so 
many  oilier  parts  of  il,  that  neither  the  lawyeis 
by  whom  it  wa»  made,  uor  the  lawyers  by  whom 
it  hati  been  expounded,  ever  seem  to  know  that 
there  is  any  middle  course  between  taking  an 
article  of  evidence  for  conclusive,  and  rejecting 
it  altogether.  Accordingly,  in  reading  the  tlicta 
of  judges,  or  the  compilations  of  institutional 
writers  fi'uiu  those  ilivla,  one  is  continually  at  a 
loss  to  know  what  they  mean.  Id  speakiog  of 
this  or  that  evidentiary  circumstance,  what  tJiey 
tell  you  concerning  it,  is,  that  it  is  cvidaict: 
now  and  then  superadding,  as  it  were  for  the 
Kukc  of  variety,  the  epithet  ^oof/  to  the  general 
appellative,  evidence.  M'ould  you  know  whe* 
ther  they  mean  that  it  is  conclusive,  or  only  that 
it  is  admissible^  Observe  their  actions:  see 
whether  they  send  it  to  a  jury:  for  auy  thing 
that  you  can  collect  from  their  words,  they  are 
at)  likely  to  mean  the  one  as  the  other. 

The  following  will  serve  as  an  cvample,  as 
well  of  the  ambiguity  of  which  I  have  been 
tipeaking,  as  of  the  sort  of  logic  which 
for  irrefragable,  umlerthe  dominion  oftecl: 
rules.  When  a  party,  interested  in  the  cav 
makes  an  admission  against  his  interest, 
has  not  made  it  by  mistake,  it  m  nearly  the 
best  evidence  against  him  that  you  can  have : 
ei-go,  it  ought  to  be  taken  for  conclusive  against 
him,  when  he  has  made  it  by  mistake ;  ergo,  the 
ailmission  of  a  person  who  is  merely  a  nominal 
plaintitf,  and  wlio  is  tiot  interested  in  the  catut, 
ought  to  be  conclusive  against  the  person  who 
is.    So,  at  least,  it  was  decided  in  the  case  of 
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Bauerman  r.  Radenius,^  in  which  the  admission 
of  the  plaintiffs  on  the  record,  though  not  the' 
parties  really  interested,  was  received  as  con- 
clusive, and  the  plaintitfs  were  nonsuited,  E 
9a>',  received  as  conclusive;  because,  when  a 
plaiutiff  is  nonsuited,  that  is  to  say,  when  hi? 
claim  is  dismissed  by  the  judge  without  going' 
to  a  jury,  it  is  because,  if  lie  had  cone  to  a 
jury,  the  jurj-  must  have  found  a  verdict  agahist 
tihn;  which  would  have  been  a  bar  to  any 
future  prosecution  of  the  same  claim  :  whereas 
a  nonsuit  leaves  it  still  in  his  power  to  bring  a' 
fW;sh  action,  after  remedying  the  defect  which' 
^ould  have  com|)eI!ed  the  jury  to  find  against 
him.  The  court  of  King's  Bench  afterwards 
affirmed,  that  is,  confirmed,  the  nonsuit :  on 
which  occasion  Mr,  Justice  Lawrence  said, 
"  The  present  pluiniitlK  eitlicr  have  or  have 
not  an  in'tereat:  but  it  must  be  considered  that 
ihev  have  an  interest,  in  order  to  support  the 
action ;  and  if  they  have,  an  admission  made 
by  them  that  they  have  no  cause  of  action,  \^ 
aamissiblc  evidence."  This  judge,  here,  with 
much  tiairctc,  displays  the  manner  in  which, 
ilnder  the  influence  of  technical  rules,  what  is 
known  to  be  false  is  taken  Tor  true,  in  order 
that  what  is  evidently  unjust  may  be  dune. 
He  knew  as  well  as  the  nominal  plaintiffs  knew, 
that  they  had  not  an  interest  in  the  cause :  but 
what  of'^that*  The  law  knew  that  they  had. 
There  is  an  overflow  of  legal  learning,  on  the 
question,  what  effect  to  your  prejudice  shall  be 
given  to  the  admission  o(  yom  agctit :  and  here 
again  recurs  the  usual  alternative  :  it  is  either 
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lot  received,  or  U  is  received  as  conclusive  :  it 
cither  excludes  all  other  evidence,  or  it  is  itself 
exclitdtd.     Thus,  in  one  case,*  "  a  letter  from 
the  defendant's  clerk,   infurming  the   plaintiif 
ttiut  a  policy  had  been  effected,  was  held  to 
[1)6  good  evidaive  [meaning  here  conclusive  evi- 
lence]   of  the  existence  of  the   policy ;   and 
Etbe  defendant  teas  iwl  allouxd  to  prove  that  ttie 
tletter  had  been  written  by  mistake,  aod  that 
[the  policy  had  not  been  made :"  while,  in  an- 
wther  case.t   "  where  the  fact  sought  to  be 
^established,  was,  that  a  bond  had  been  executed 
^by  the  defrndant  to  the  plaintiff,  which  the  de* 
I  fendant  had  got  possession  of,  the  Master  of 
!  the  Rolls  iv/iiiKd  to  admit,  an  evidence  of  this 
■fact,  the  declaration  of  the  defendant's  agent, 
jwho  had  been  employed  to  keep  the  bond  for 
the  plaintiff's  benefit,  and  who,  on  its  being 
[demanded  by  the  plaintiff,  informed  him  that  it 
,  bad  been  delivered  to  the  defendant,"  It  might 
^Bccm  to  a  cursory  reader,  on  comparing  the^ 
[two  decisions,  either  that  the  predilection  of 
judges  for  bad  evidence  was  such,  that,  reject- 
[ing  an   admission  in  other  cases,  they   were 
willing  to  receive  it  upon  the  single  condition 
.of  its  being  made  by  mstakx  ;  or  that,  in  laying 
idown  rules  of  evidence,  blind  caprice  wb»  the 
ronly  guide.  In  this  apparent  inconsistency,  how- 
ever, tbcre  is  a  principle,  though  no  one  would 
I  have  thought  it :  it  is  this :  that  the  admissions 
fof  an   agent  are   not   to  be   received,    unless 
I"  made  by  him.  either  at  the  time  of  Iiis  mak- 
ing an  agreement  about  which  he  is  employed. 
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or  in  acting  within  the  scope  of  his  authority." 
It  is  not,  that  what  he^says  on  these  occasions 
IK  more  tikcly  to  be  true  than  what  he  says  on 
other  occasions:  it  is,  that  "  it  is  impossible 
to  ray  a  man  is  precluded  from  questioning 
or  contradictinia:  any  thin({  that  any  person  may 
have  asserted,  as  to  his  conduct  or  agreement, 
merely  bt'ciuise  that  [wrson  has  been  an  agent;" 
and  as  it  would  be  unjust  to  preclude  him  from 
contradicting  it,  it  is  not  permitted  so  much  an 
to  be  heard. 

Besides  these  express  admissions,  there  is  an 
extensive  assortment  nf  presumed  ones  ;  when 
a  man  *'  prechides  himself  from  disputing  a  fact, 
by  the  tenour  of  his  conduct  and  ilenicanourt"' 
the  meaning  of  which  is,  that  (he  court  w'lWprc- 
gwne  an  atlmisxmi  from  any  thing  that  a  man 
does,  which  they  think  he  would  not  have 
tlone  if  the  fact  had  not  been  true.  This  is  the 
princiiile :  but  as  to  the  extent  of  iu  applica- 
tion, tnere  is  no  criterion  of  it  except  the  Index 
to  the  Hepnrls.  It  has  usually  been  applied 
only  to  cases  in  which  the  presumption  afforded 
by  the  act  is  really  strong,  and  might  reaiion- 
ably  he  held  conclusive  in  the  absence  of 
counter-evidence,  though  certainly  not  to  the 
ej-cltisioii  of  couuler-evidence,  since  there  is 
not  so  much  as  one  of  the  cases  in  which 
the  pre  sum  pi  ill  II  is  not  liable  to  fail.  With- 
out touching  u|)on  the  grounds  of  failure  which 
are  peculiar  to  this  or  that  case,  tJicre  is  one 
obvious  ground  whicli  is  common  to  them  all. 
A  man's  actions  can  never  prow  the  truth  of  a 

•  See  ati  abctnu-t  or  Ji;;i«i  Df  lUc  La*  of  EvkIcdcv,  n- 
CTOt!v  piiblitlivtl  bv  Mr.  Ranii>«fi,  on  tlie  plan  of  Crofton 
UnMckv,  Ew).  (p.  8.) 
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fact,  except  io  so  far  as  his  iNiUcf  of  ii  is  evi- 
dence of  Its  trutlK  aiid  to  tiindcn'  a  man  from 
proving  that  a  tiling  did  not  hapiien,  because 
at  some  former  period  he  believed  that  it  did, 
even  if  you  were  »iire  that  he  hulievcd  it  (which 
in  general  you  are  not,  it  being  only  ioferrcd 
from  his  actions),  would  be  unjust  in  any  case, 
but  is  more  especially  absurd,  when  the  fact  in 
tiuestion  is  one  of  those  complicated,  and  fre- 
quently recondite,  facts,  which  ate  constitutive 
vftitle. 

Take  a  few  instances. 

*'  By  accounting  with  a  person  as  farmer  of 
the  tolls  of  a  turnpike,  a  party  is  estopped  from 
disputing  the  validity  of  his  title,  when  Mued  by 
account  stated  for  those  tolls. 

"  By  paying  tithes  to  the  plaintiff  on  former 
occasions,  a  defendant  admits  the  right  of  the 
plaintiff  to  an  action  for  not  setting  out  titlics. 

"  AVhere  a  party  rented  glebe  lands  of  a 
rector,  and  had  paid  him  rent,  he  was  not  per* 
milted,  in  an  action  for  use  and  occupation,  to 
dispute  his  lessor's  tide,  by  proving  that  liis 
presentation  was  simoDiaeal. 

"  In  actions  of  use  and  occupation,  when  the 
tenant  has  occupied  by  the  permission  of  tJie 
plaintiff,  he  cannot  dispute  the  ptaintitTs  title, 
although  lie  may  shew  that  it  is  at  an  end. 

"  In  an  action  of  ejectment,  by  a  landlord 
against  his  tenant,  the  tenant  cannot  question 
the  title  of  his  landlord,  although  he  is  at  liberty 
to  shew  that  it  has  expired."'* 

In  all  these  instances,  the  presumption  upon 
which,  if  n|ion  any  thing,  the  decision  uiust 

*  Hiuriton,  ut  supra,  fp.  9, 19. 
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have  been  grounded,  is,  that  if  the  plaintiff  had 
not  really  had  a  good  title,  the  defendant  would 
not  have  paid  rent,  tithe,  &c.  to  him,  as  the 
case  may  be.  To  justify  the  rendering  this 
presumption  conclusive,  it  would  be  necessary, 
among  a  crowd  of  other  suppositions,  to  sup- 
pose that  a  tenant  never  paid  rent  to  the  de 
facto  landlord,  without  first  demanding  his  title 
deeds,  and  going  over  them  with  a  lawyer,  for 
the  purpose  of  assuring  himself  that  they  did 
not  contain  any  flaw. 

4.  A  whole  host  of  exclusions  lurk  in  the 
admired  rule,  that  the  best  evidence  which  the 
nature  of  the  case  admib*  of,  is  to  be  required:  a 
rule  which  seems  to  please  every  body, and  with 
the  more  rcaion,  as,  having  no  distinct  meaning 
of  its  own.  it  is  capable  of  receiving  any  which 
any  one  thinks  proper  to  attach  to  it.  There 
is  a  charm,  too,  in  the  sound  of  the  words  bett 
evidence,  which  no  lawyer,  and  scarcely  any 
non-lawyer,  is  able  to  resist.  The  following 
seems  to  be  nearly  the  train  of  thought  (in  so 
far  as  any  thin^  like  thought  can  be  said  to 
have  place)  which  passes  through  the  mind  of 
the  submissive  and  admiring  student,  when  he 
hears  this  maxim  delivered  cv  calficdnt,  as 
something  which,  like  Holy  Writ,  is  to  be  be- 
lieved and  adored.  Good  evidence,  it  naturally 
occurs  to  him,  is  a  good  thing:  ^ fortiori  there- 
fore (it  is  unnecessary  to  say),  the  beat  cti- 
dence  cannot  but  be  a  good  thing :  what,  how- 
ever, can  be  more  proper,  than  always  to 
require,  and  insist  upon  having,  the  best  of 
every  thing?  How  admirable,  therefore,  the 
rule  which  requires  the  best  evidence  (whether 
it  is  to  be  had  or  no);  and  how  admirable  the 
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Hasten)  of  law,  which  is  in  a  great  measure 
made  up  of  such  rules! 

As  a  prclimi)iai-y  to  praisiug  this  rule,  a  de- 
sirable thing  would  be,  to  understand  it :  for 
tills,  however,  you  have  no  chance  but  by  look- 
ing at   the   practice :    the   ultcnipl  to  find   a 
meaning  for  the  words  would  be  lost  labour. 
The  meaning  attached  tu  it  by  lawyers  has  been 
different,  according  to  the  ditlerent  purposes 
which   they  have   )md  to  serve   by  it.      One 
use  which  they  have  made  of  it,  is,  to  serve 
jafi  a  reason  for  excluding  an  inferior  and  less 
Itnistworlhy    sort   of  eviciencc,    when    a   more 
Itrustworlhy  sort,  from  the  same  source,  is  to  be 
[had :  as,  for  example,  a  transcript,  when  the 
[original  is  in  existence  and  forthcoming.     Ap* 
tplicd  to  this  purpose,  the  rule,  if  it  were  not  mi 
Ivague,  would  be  justly  entitled  to  the  appella- 
[tion  of  a  goiKl  rule:  the  pur|)ose,  at  any  rate, 
[with  the  limitations  which  have  been  seen  in 
[the   Book  on  Makeshift  Evidence),   must  be 
fntlowed  to  be  a  good  purpose.     Another  use 
which  has  been  ma<lu  by  lawyers,  at  limes,  of 
[this  rule,  is,  to  enable  a  judge,  at  no  greater 
expense  than  that  of  calling  a  particular  sort  of 
evidence  th«  best  evidence,  to  treat  it  as  cop- 
elusive  in  favour  of  the  party  who  prttduces  it; 
or  the  uon- production  ot  it  as  conclusive  against 
the  partv  who,  it  is  supposetl,  ought  to  have 
produced  it;  in  both  cases  [iiitting  an  exclusion 
upon  nil  other  evidence:  and  it  is  in  this  appli< 
'cation  of  the  rule,  that  it  presents  a  ficmund  for 
consideration  in  this  place. 

"  Take  a  sample  of  their  best  evidence. — of 
"  that  best  evidence  which,  by  such  it."  lestnet*, 
"  puU  an  exclusion  upon  all  other  evidence. 
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.'*  Speculative  Position  or  Antecedent;'^J 
Written  evidence  is  belter  than  parol  evi- 
dence. Practical  Inference  or  Conclusion; — 
Therefore,  in  case  of  a  contract,  when  there 
exiiits  written  evidence  <»f  it,  with  certain  for- 
malities for  its  accon)|)auinieDts,  oral  evidence 
id,  or  \A  not,  to  be  admitted,  in  relation  to  the 
|iiir|>ort  of -inch  contract.  Is.  oris  not:  which- 
ever \»  must  agreeable  and  convenient  tu  the 
judge.  Snch  ts  the  plain  and  true  account 
of  the  matter  :  for  distinctions  are  spun  out 
of  dislinelions;  and.  the  light  of  reason,  by 
which  they  would  be  all  consumcil,  being 
effectualty  ^liut  unt.  on  and  on  the  thread 
might  cohllnuL-  to  be  spun  without  end. 
-"  Observe  the  inconsistency. 
"  In  English  law,  circiimstantial  evidence  of 
the  weakest  kind,  comparison  of  handu,  by 
persons  acquainted,  or  not  acquainted,  with 
the  hand  of  the  person  in  question. — or  even 
llie  Iwre  tenonroflhe  inslnimcnt,!.  «.  the  cir- 
cumstance of  its  purporting  upon  the  face  of  it 
to  have  been  executed  (j.  c.  rccoirnizcd)  by  the 
person  or  persons  (herein  mentioned.  —  this 
circumstance,  if  coupled  with  the  evidentiary, 
circumstance  ex  cuslodiii.  is  (if  the  assumed 
date  of  the  instrument  be  an  much  as  thirty 
years  anterior  to  the  day  of  production) 
held  sutlicicnl,  and,  in  default  of  counter- 
evidence,  conclusive. 

*'  A  dozen  or  a  score  of  alle-jed  percipient 
witnesses,  all  ready  to  concur  in  deposing 
that,  to  the  provisions  in  the  instrument  men- 
tioncd.  this  or  that  other  had  been  agreed  to 
he  added  or  substituted, — shall  they  be  re- 
ceived, and  heard  to  say  as  much  ?    Oh,  no : 
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"  that  must  not  be ;    it  is  against  our  rule 
/*  about  fie.it  evidence." 

The  general  rule  on  thiN  ^tubject,  is,  that  oral 
evidence  is  not  admissible  "  to  contradict,  nr 
vary,  or  add  to,  the  terms  of  a  written  a^ee- 
ment."*  Cut  down  as  this  rule  in,  by  almost 
innumerable  exceptions,  there  is  still  enough  of 
it  left  to  do  much  mischief.  The  exceptions,  if 
their  practical  effect  lie  looked  to,  are  reason- 
able, as  narrowing  pro  tanto  the  extent  of  a 
bad  rule:  in  principle,  however,  there  is  scarce 
one  of  them  which  is  tenable,  unless  it  bo  first 
granted  that  the  rule  is  absurd.  It  would  be 
difficult,  for  example,  to  discover  how,  in  respect 
of  the  propriety  of  admitting  oral  evidence  to 
shew  the  abandonment  of  a  written  agreement, 
it  should  make  any  difference  whether  the 
agreement  was  or  was  not  under  seal ;  or  why, 
in  e(|uity,  on  a  bill  for  the  specific  performance 
of  a  wTitten  agreement,  evidence  to  prove  that, 
by  reason  of  accident  or  mistake,  the  written 
instrument  does  nnt  correctly  express  the  agree- 
ment,  should,  if  tendered  by  the  defendant,  be 
in  certain  cases  admitted ;  if  tendered  bv  the 
plaintiH',  refused.  The  origin  of  the  exceptions 
to  this  rule,  as  well  as  tu  w  many  otlier  techni- 
cal rules,  is  visible  enough.  They  were  esta- 
blished by  the  same  sort  of  authority  which 
established  the  rules,  viz.  that  of  judges,  de* 
cidiug /)n?  AfJc  vice,  under  the  guidance  of  no 
principle,  but  in  accordance  with  the  interest 
or  whim  of  the  moment,  or  frequently  with  the 
laudable  view  of  doing  justice,  notwithstanding 
technical  rules.     A  judge  sees  plainly,  that,  in 
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thU  or  tbat  particular  cafie,  if  he  adhere  to  ttie 
rule,  he  will  do  injustice ;  and  without  daring 
to  set  it  aside,  or  even  allowing  himself  to  sup- 
pose that  a  rule  whicli  had  descended  from  wifie 
ancestors  could  be  other  than  a  good  one,  be 
ban  honctfty  enough  to  wi.sh  to  do  justice  in  the 
cause  in  hand,  and  accordingly  cuts  Into  the 
rule  with  a  new  exception  for  every  new  in- 
Htance  which  presents  it^;e)f  to  him  of  its  mis' 
chievous  operation,  taking  care  never  to  carry- 
the  exception  one  jot  farther  than  h  strictly 
necessary  for  his  immediate  purpose:  another 
judge  follows,  and  takes  another  nibble  at  the 
rule,  always  upon  the  same  diminutive  scale; 
and  so  on.  Hence  it  comcH,  that,  at  length, 
after  the  lapse  of  a  few  centuries,  the  body  of 
the  law,  considered  as  a  whole,  has  bucomt;  a 
tittle  more  just,  and  a  great  deal  more  unintelli- 
gible:— while  the  law  books  have  degenerated 
from  the  primitive  simplicity  of  tlic  old  text- 
books, where  every  thmg  was  comprehended 
under  a  few  simple  principles,  (in  which,  what- 
ever trespasses  you  might  find  against  justice 
or  common  sense,  you  will  fmd  none  against 
consistency, — and  which  would  be  perfect,  if 
conduciveuesK  to  human  happiness  were  a  qtia- 
lity  that  could,  without  inconvenience,  be  di»« 
pense<l  with  in  law) ;  and  have  swelled  into  an' 
incoherent  mass  of  mutually  conflicting  deci- 
sions,  none  of  them  covering  more  than  a 
Diinutc  spot  in  the  field  of  taw,  and  which  the 
most  practised  memory  would  vainly  strive  to 
retain,  or  Itic  most  consummate  logic  to  reduce 
to  a  common  principle. 

Oral  evidence,  it  seems,  is  receivable  to  e.»^' 
pfain,  in  many  case.t  in  which  it  would  not  be 
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receivable  to  iwry,  the  terms  of  an  agreement. 
The  eeneral  rule  is,  that,  in  case  ol"  a  /atetil 
ambiguity,— that  is  to  sav,  an  ambieuity  which 
does  not  appear  on  the  face  of  the  instrument, 
but  is  raised  by  extrinsic  evidence. — extrinsic 
evidence  will  be  received  to  explain  it :  thus,  if 
a  testator  bequeaths  to  John  Stiles  liis  estate  of 
Blackacre.  and  it  appears  that  he  has  two 
estnti-s  known  by  thai  name,  oral  evidence  wil) 
be  received  to  shew  which  of  the  iwo  he  meant. 
Provided  always,  that  there  be  no  possibility  of 
^ving  effect  to  the  instrument  hi  lirni/nh,  with- 
out the  aid  of  other  evidence  :•  for  if  it  have  a 
definite  meaning,  lhouj?h  a  ditterent  one  fri>m 
that  of  the  testator,  it  does  not  signify.  When 
tliey  cannot  by  any  means  contrive  to  give  exe- 
cution to  the  ipsistima  verba  of  the  will,  then,  it 
seems,  they  will  condescend  to  inquire  what 
the  testator  intended. 

Not  so  when  the  ambiguity  in  jtatcnl,  that  is, 
apparent  on  the  face  of  the  iniitniment.  In  this 
case,  the  door  is  inexorably  shut  ujxtn  all  ex- 
trinsic evidence;  and  if  the  intention  of  ihe  party 
cannot  be  inferred  from  the  context, "  the  clanse 
will  be  void,  on  account  of  its  uncertainty." 
Voii  are  unskilled  in  composition :  alter  mak- 
ing mention  in  your  will  of  two  person?,  your 
brother  and  your  younger  son.  you  becni'cath 
to  him  an  estate  :  in  this  case  it  may  [x^ssibty 


•  "  The  quesiioii  on  tTiP  ndmtMihilit;-  of  parol  eviilencc,  in 
Bach  cmM*,  «ill  depend  |iriiiri|>nlly  upon  (litt, — nameljr.  «tir> 
ther  the  ciidcDcv  u  iiecenanr  to  eivv  nn  vflectivc  opentioo  to 
Iho  clc^-i*i-.  Of  whether,  without  thai  nideiKe,  there  appnu*. 
to  be  «ufliciL-ot  Id  «ili>ry  the  Irrm*  of  die  deviM  aiid  tli«  in- 
tention of  the  IcMator,  ■.\%  rxprcKscd  on  the  face  of  the  will.~ 
—PhUiippt,  >.  5I£. 
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admit  of  dinpiite,  tu  wbicb  of  the  two  you  meant 
to  bcqueatli  it ;  what,  however,  can  admit  of  no 
dispute,  is,  that  you  meant  to  bequeath  it  to 
one  or  oth«r  of  them  :  as,  therefore,  it  is  doubt- 
ful whether  you  intended  that  A  should  have 
it,  or  B,  the  judge  will  nut  give  it  to  either  u( 
them,  but  i^ives  it  to  C,  the  heir-at-law,  whom 
it  is  certain  you  iotended  uot  to  have  it.  Or, 
if  be  gives  it  to  cither  of  the  two  persons  wlio, 
and  wIh)  alone,  can  possibly  have  been  meant, 
he  gives  it  u[Kin  tlic  slightest  irna|;inable  pre-i 
sumption  from  the  context.  There  were  twenty 
pcrsuns  sl^inding  by  when  you  executed  the 
will,  aJl  of  whom  kne»'  perfectly  well,  from 
your  declarations  at  the  time,  which  of  the  two 
parties  in  question  you  meant,  but  none  of 
whom  he  will  suffer  to  be  heard.  And  this  is 
what  lawyers  call  requiring  the  best  evidence. 
For  this  rule  two  reasons  have  been  given: 
one  a  technical,  that  is.  avowedly  an  irrational 
one ;  the  other,  one  which  pretends  to  be  ra- 
tional. The  technical  reason  is  the  production 
of  Lord  Bacon:  it  is  this:  "the  taw  will  iiol 
couple  and  mingle  matter  ofspeciafttf,  which  is 
fl/"  the  higher  ovcouut.  with  mtittcr  of  avermait, 
which  is  of  inferior  iictutmt  in  law."  For  those 
to  whose  conceptions  the  incongruity  of  so  irre- 
gular a  mixture  miifht  fail  to  present  itstrif  in 
colours  sufficiently  glaring,  »  subsequent  lord 
chancellor  brought  forth  tne  follow*ing  lei^s  re- 
condite reawin;  that  the  admission  of  oral  evi- 
dence in  explanation  of  patent  ambiguities, 
"  would  lend  to  |>nt  it  in  the  power  uf  witnesses 
to  make  wills  for  testators :"  an  objection  which* 
would  be  very  strung  against  any  one  mode  of. 
proof,  if  it  did  not  unhappily  apply  to  eveiy 
other. 
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All  hearing  of  evidence  lets  in  some  danger 

of  faUchond.  What,  however,  wa«  probably 
meant,  is,  (hat  the  admissibility  of  oral  evidence 
to  ex])laiu  a  will,  would  frustrate  the  inteation 
of  the  law  in  rcfiuirin^  preapjiointed  evidence, 
a  belter  sort  of  evidence  than  oral,  and  Ics* 
likely  to  be  false.  If  this  b«  the  meaning,  it  i« 
eminciated  far  too  generally.  It  is  true  that 
i)rcap|»ointed  evidence,  considered  ns  a  genus, 
W  better  than  oral.  But  it  ib  not  true  thai 
every  particular  article  of  the  former  itt  better 
than  the  best  conceivable  article  of  the  latter. 
It  is  not  true  that  tlie  signature  of  three  wit- 
nesses is  better,  caUr'is  paribus,  than  the  oral 
j  depositions  of  twenty.  Yet  this  rule  excltules 
ithf  latter  evidence,  on  the  plea  of  its  inferiority 
tbfrlbnner.* 

•  "  Tlie  refUKu!  to  jHit  upon  tlie  wonls  used  by  a  nan 
"  in  penniu^  tt  (IcmI  or  a  will,  the  in«nu tag  which  ii  i«  lU 
"  lite  while  aeknowled|{t.>i]  hu  put  ujion  it  btinieir,  \s  an  cwH- 
"  mity,  Aa  act  of  biirefautl  iiijusUce,  uiikiiowD  «<rery  whoc 
"  but  in  English  juriaprudeore.  It  Is,  in  fact,  making  Tort 
"  man  u  will  that  he  never  mnde ;  n  practice  exvctJy  npoo  V 
"  par  (im{>uiuty  excepted)  with  forgery. 

"  Lawyers  putting  upon  it  tlii^ir  own  mbm:  ye*,  iheir 
**  owu  Htiise.  But  which  ai  all  jiu^ible  aenm  is  tlicir  ova 
"  sense  7  Tliey  are  as  fur  fruni  agr«*iiij;  wiih  oni?  utioiher. 
**  or  each  with  himself,  as  with  the  body  of  ibe  people.  In 
'*  evident  rea»oa  and  common  juHiice,  no  ooe  will  ought  to 
"  Im  taken  as  u  rule  for  aiiy  oilier:  oo  nore  tbau  ilia 
"  evidence  iii  ooe  cause  is  a  rule  for  the  eiidence  to  difieml 
"  fnets  in  anotlier  cause.  It  is  uot  from  litis  or  that  wtml,. 
"  or  string  of  words,  tti  a  will,  but  from  all  the  words  uk«B 
"  together, — iior  yel  only  from  all  the  woixls  laLen  (ugciber. 
"  but  from  all  the  words,  compaKd  with  ttcry  relevwnl  hrt 
"  that  is  sscerlaioable  respecting  tlie  »iuialioti  of  his  {MOperfr, 
"  of  his  family,  of  his  connexioas,  that  the  iDteDliou  oftM 
"  testator  is  to  be  gailierrd. 

"  To  ibeae  diseases  of  jurisprudence,  atiempu  have  bMB 
*'  mftdc  to  apjily  a  remedy  liy  jurispnidence.     But  the  ol> 
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Another  consequence  of  the  technical  maxim, 
that  written  evidence  is  better  than  parol,  (a 
maxim  which,  like  almost  all  other  geucral 
maxinis  of  technical  law,  is  not  true  in  more  than 
lialPtbe  cases  which  it  extends  to),  is  the  exclu* 
sion,  in  a  great  number  of  cases. of  oral  evidence 
to  prove  that  there  ej-ists  a  written  document  evi- 
dentiary of  a  particular  fact.  The  judget^rOn  the 
occasion  of  a  reference  made  to  them  in  the  course 
of  the  late  queen's  trial,  declared  that "  the  con- 
tents of  every  written  paper  are,  according  to  the 
ordinary  anil  well-established  rules  ofevideuco, 
to  be  proved  by  the  paper  itself,  and  by  that 
alone,  if  the  paper  be  in  existence."*  Good: 
provided  alwuys  it  be  a  necessary  consequence, 
that  a  paper  is  forthcoming,  because  it  is  in 
existence. ,  Upon  the  strength  of  this  rule,  the 

i'ltdges  decided,  that  the  supposed  writer  of  a 
ctter  could  not  be  questiuned  concerning  the 
contents  of  the  letter,  unless  the  letter  itself 
were  6rst  produced,  and  the  witne»a  asked 
whether  he  wrote  it.  Thus,  the  only  evidence, 
perhaps,  which  you  have  got,  and  that  too  o{ 
«o  good  a  kind  as  the  testimony  of  a  writer 
concerning  what  he  himself  has  written,  is  ex- 

"  iGoipl,  if  not  trcucheroiu,  tiu  been  ithitUow.  TTie  retiiH 
"  never  hu  bvcn,  acwi  can  be,  any  Otliig  bcUer  ihui  • 
"  further  extent  pxca  to  Uie  applicatiou  of  iLc  donbU/ovn- 
"  (am  principle. t  No;  it  i*  not  a  caae  for  Tdqilius  nitli 
"  hi*  speiif ;  it  is  a  c**e  f<n  Hi-rtulea  iriifa  hu  Marinifirua. 
"  Junspruilcii<.-e  pruned  bv  juHiiprudvute,  is  the  Ktdra  ili-col- 
"  latcd.  And  left  to  pullulate :  tlie  unlj  Munitg-truu  u  llie 
"  leEuIdlite  sceptre." 
•  Pliillipps.  t.  281. 
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eluded,  because  another  sort  of  evidence  is  not 
produced,  which  would  be  belter  if  you  could 
get  il,  but  wliich,  in  all  probability,  you  cannot 
getw  The  superior  evidence,  tbough  not  forth* 
coming  to  any  practical  purpose,  cannot  be 
shewn  not  to  exist ;  and  it  is  therefore  Kaid  to 
he  forthcomirifi,  to  tlie  purpose  of  excluding  all 
inferior  evidence. 

A  volume  might   be  filled  with  specimemi 

I'Of  the  injuMice  and  absurdity  which  are  tlie 
fniit  of  the  rnle  requiring  the  best  evidence. 

;  Take  this  example  anion;;  others.  A  written 
instrument,  with  certain  formalities,  being  the 
best  evidence ;  if,  in  the  written  instrument, 
any  one  of  these  tbrmalities  be  omitted,  neither 
llie  agreement,  nor  any  other  evidence  of  tlw 
transaction,  will  be  received.  Thus.  "  a  written 
instrument  which  re<(uircs  a  stamp,  cannot  be 
admitted  inevidence,  unless  it  beduly  Klam[>ed: 
and  no  parol  evidence  wilt  be  received  of  its 
contents.     If,   therefore,   the   instrument   pio- 

.  (iuced  is  the  only  legal  proof  of  the  transactiOD, 
and  that  cannot  be  admitted  Ibr  want  uf  a  pro- 

'  per  stamp,  the  transaction  cannot  be  proved  at 
all;  as,  in  an  action  for  use  and  occuputiou,  if 

>it  ap|>ear  that  the  defendant  held  under  a 
written  agreement,  which  fur  want  of  a  stamp 

'canmrt   be  received,   the  plaintiff  will   not  be 

_ allowed  to  go  into  general  evidence;   for  the 

uagrecment  is  the  hc«t  evidence  of  the  nature  of 

fthe  occupation."* 

An  agreement  on  umrtamped  paper  not  beitlf; 

[itself  receivable,  it  follows  naturally  enough, 
that  if  it  be  lost,  parol  evidence  will  not  dc 

•   Pliillipiw,  i.  48(t. 
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P  received  of  its  contents ;  nor  even  ifit  be  wrong- 
fully destroyed  by  the  other  party:    notwith- 
standing another  technical  rule,  that  no  one  is 
allowed  tu  take  advantage  of  his  own  wrong. 
Bui  you  can  never  jfuess  from  the  terms  of  a 
_  rule,  to  what  cases  it  will  be  applied. 
H     Take  the  following  still  more  barefaced  piece 
of  absurdity,  as  a  final  s|)ecimen  oftbeopera- 
^tion  of  this  vutintcd  rule. 
■r  *'  The  acts  of  state  of  a  foreign  government 
Vcan  only  be   proved    by  conies  of  such  acts, 
Iproperly    authenticated.      Thus,    in    the    case 
Bof  Kichurdson  u.  Anderson,  where  the  counsel 
on  the  part  of  the  defendant  proposed  to  give 
in   evidence   a   book  [>viri>orting  to  be  a  col- 
lection of  treaties  concluded  by  America,  and 
to    be    published    by    the    authority    uf   the 
American  government;    and   it  was  proijosed, 
further,   to   prove,   by  the  American   minister 
resident  at  this  court,  that  the  book  produced 
was  the    rule  uf  his    condticl ;     this   evidence 
Bwas  oH'ered  as  equivalent  to  a  regular  copy 
of   the    archives    in    Washington :     but     Lord 
Elleriborough  rejected  the  evidence,  and  held, 
Ihat  it  was  necessary  to  have  a  copy  examined 

rwith  the  archives."* 
We  may  expect  in  time  to  see  a  judge  arise, 
who,  more  tenacious  of  consistency  than  his 
predecessors,  will  refuse  to  take  notice  of  the 
existence  of  the  city  of  London,  unless  an  ex- 
amined copy  of  the  charter  of  the  corporation 
be  given  in  evidence  to  proi-e  it. 

Can  any  exposure  make  this  piece  of  techni- 


•  Pbi1l(ppa,i.382,  3»3. 
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calily  more  ridiciiluiiH  tluin  it  is  made  by  merely 
stating  it? 

5.  1  sliall  notice  only  one  more  inKtance  of 
the  Kpccies  of  disguised  exclusion  which  fonn*^| 
the  siibjecl  of  tliir  presciu  chapter.     The  sort  ™ 
uf  evidence  which,  in  this  iiistaoce,  is  taken  fur 

.conchisive,  is  the  species  of  official  document 
called  a  record.  "  Records,"  says  Phillipiw,* 
"  are  tlie  memorials  of  the  proceedings  of  Uie 
legislature,  and  of  tJie  king's  courts  of  justice, 
preserved  in  toUh  of  parchment;  and  ihey  are 

.considered  of  such  authority,  that  no  evideace 
w  allowed  to  contradict  them.    Thus,  if  a  ver- 

■  dict,  finding  several  issues,  were  to  be  pro- 
duced in  evidence,  the  opposite  party  would 
not  he  allowed  to  shew,  that  no  evidence  was 
offered  on  one  of  the  issues,  and  that  the  find* 

[ing  of  the  Jury  was  indorsed  on  the  postea  by 
mistake."  On  this  |>icce  of  absurdity,  after 
what  has  already  been  said,  it  can  scarcely  be 
necessary  to  cnlaixc.  Somehow  or  other,  how- 
ever, lawyers  seem  to  have  found  out,  that, 
like  every  thing  else  which  is  human,  so  even 
a  record,  —  however  high  its  "  authority,"  and 
however  indisputable  its  title  to  the  appellation 
bestowed  u))ou  it  by  Lord  Chief  Banm  Gilbert, 

[*'  a  diagram"  (whatever  be  meant  by  a  diagram) 
for  tJie  demonstration  of  right"  (whatever  be 
meant  by  the  demonstration  of  right), — is  still, 
notwithstanding  it  be  written  upon  parchment, 
liable  to  error:  for  they  have  found  it  necessary 
to  determine  that  a  record  shall  be  conclusire 
proof  only  "  that  the  decision  or  judgment  of 
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the  court  was  as  is  there  stated,"  and  not  *'  as 
to  the  truth  of  allegations  which  were  not 
material  nor  traversable."  This  is  fortunate : 
the  fact  of  the  judgnienl  being  one  of  the  very 
few  matters,  contained  in  what  is  called  a 
record,  which,  unless  by  mistake,  are  generally 
true.  But,  however  fallible  iu  respect  of  other 
facts,  in  respect  of  this  one  fact  they  hold  it 
to  be  infallible ;  and  its  infallibility,  itself 
needing  no  proof,  supersedes  all  proof  of  the 
contrary  ;  which,  therefore,  as  it  cannot  prove 
any  Ihinju^,  it  would  be  loss  of  time  to  near: 
accordingly  it  is  not  heard,  but  inexorably 
excluded.* 


*  "  We  have  seen  in  bow  many  caaes  the  uorda  ctmelimve 
evidtnet  cover  a  real  exclusiou:  it  fumaina  to  Wing  U 
notice  one  case  in  which  ibcy  do  not,  Tlii«  is  when  nti  act, 
(Mgnatcd  by  a  diitlnct  ex]>rc«iion,  it  leinied  evidei\t«  of 
the  noie  net  dmi^alal  hy  un  itidittJnct  i>ne. 
"  The  cloud*  in  which,  poilly  bv  imbocility,  partly  by  iin- 
prolrity,  the  field  of  lcg»liition  lias  bwn  involivd,  ar«,  in 
fOOie  pUcc«,  of  (0  thick  a  Iciture,  that  do  small  labour  !• 
iTi]iiixiir  In  picTcc  ilitnugh  tbi-oi.  Even  iu  Ntatute  law,  the 
phrn^i-ob^  cniptoyvd  by  the  ptofMSional  pennuin  in  whoni 
tlie  Ic^lntor  bos  rcpOMtl  hi«  ronlidtncc,  km.  in  bat  too 
tnaoy  instaoc**,  been  m>  unhappily  or  xn  dutcroutly  chaaen, 
ai  to  pn:*ent  no  (ixM  iicnae,  no  tente  distinct  enough  for 
aae.  In  thinciuc,  what  ha«  been  the  resource?  To  dMcribe 
*a  act  in  nivrc  distinct  terms,  to  consider  it  u  an  act  dif- 
faent  frtim  ihc  act  described  in  the  lets  distinct  lenns,  and 
to  speak  of  the  unatithoTiu-iiiwIy,  but  more  distinctly  dc- 
•cribctl  act,  as  evidence  of  the  anthotilativcly,  but  tcHdis- 
liDdly  oxjiTcsscd  one. 

"  Thta,  in  the  cusc  of  an  ofletico  bearing  relation  to  tho 
poUce,  ccnain  acts  ham  b«en  spoken  of  as  twirig  evidmct 
of  racnincy.  Sttipt  of  its  disguise,  what,  in  this  case,  waa 
the  pliun  fact  ?  That  vagrancy  was  one  HM  of  act,  tli« 
acta  in  question  anotlwr  sort  T  and  that,  these  acts  t>eing 
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"  lefarded  as  proved,  vagrancy  waa  regatded  as  a  distinct  act, 
"  the  existence  of  which  had  been  rendered  pieponderantly 
"  pn)bab)e  by  the  other?  No  such  thing:  but  the  acts  in 
"  question  were  determinate,  the  signification  of  the  word 
"  TBgrancy,  not.  What  was  the  consequence  ?  That  on  the 
"  ground  of  the  statute  interdicting  vagrancy,  a  rule  of  juris- 
*'  prudential  law  was  enacted,  interpretative  of  the  statute 
*'  law:  a  rule  of  jurisprudential  law,  applyisg  to  the  acts  in 
"  fluesdon  the  final  consequeacee  attached  by  the  statute  to 
"  ue  indistinct  appellation." 


Cajtr.  V.|    EVIDENCE  CONPINBIl  TO  THR  ISSUE. 


597 


CHAPTER  V. 


or  THE  RULE,  THAT  EVIDLNCF.   IS  TO  BE  CON- 
FINED TO  THE  FOISTS  IN  ISSDE.* 


This  rule,  though  good  in  principle,  is  fre- 
quently, as  it  is  administered,  an  instrument 
of  mischief;  partly  from  being  combined  with 
a  bad  system  of  pk-ading,  partly  from  the  per- 
verse application  which  has  been  made  of  it  to 
purjKMies  for  which  it  was  never  intended, 
licing  an  exclusionary  rule,  it  demands  consi- 
deration in  this  place :  and  the  occasion  seems 
a  suitable  one  for  taking  notice,  not  of  the  bad 
effects  in  the  way  of  exclusion  only,  but  of  the 
bad  effects  of  other  descriptions,  which  are  the 
fruit  or  it. 

Nothing  can  be  more  proper  than  to  exclude 
all  evidence  irrelevant  to  the  points  in  dis- 
pute:  and  if  the  ]KHnts  in  issue  on  the  plead- 
ings were  always  the  points,  and  all  the  points, 
in  dispute,  nothing  could  be  more  proper  than 
to  exclude  alt  evidence  irrelevant  to  the  points 
in  issue.  Unhappily,  however,  to  determine 
what  are  the  points  in  dispute,  though  the  pro- 
fessed object  of  all  systems  of  pleading,  is 
very  imperfectly  attained  even  under  the  best ; 

*  Thit  chapter  tita  b^eii  B<ld«d  hv  iho  Bditor. 
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aiut  the  points  really  at  issue  are  oHen  very 

diflereiit  Iniin  tlic  |>oints  hi  issue,  as  they  appear 
oil  the  pleadings. 

In  so  far  as  the  representation  given  in  the 
pleadings  of  the  state  of  the  qtieaiion  between 
tlie  parties,  fails  to  accord  with  the  real  state; 
in  so  far,  at  least,  as  any  point  (that  is,  of 
course,  any  material  ]>oiut)  which  is  really  in 
dispute,  is  omitted  or  mintated  in  ihe  plead- 
ings; in  so  far,  the  rule,  which  requires  that 
the  evidence  be  confined  to  tlie  point5  in  issue, 
those  points  not  being  the  points  in  dispute, 
operates  to  the  exclusion  of  alt  evidence 
which  bears  only  upon  the  real  points  in 
dispute.  This  includes  all  cases  of  quasliing. 
grounded  on  what  is  called  a  Jiiiw  in  the 
pleadings:  as,  for  instance,  tlie  case  uf  a  mis- 
nomer.  If  you  indict  a  man  under  the  name 
of  John  Josiah  Smith,  and  it  turns  out  that 
bis  real  name  is  John  Joseph  Smith,  tliougk 
nobody  has  the  least  doubt  of  his  being  ttie 
person  meant,  and  though  he  himself  would  not 
have  tbe  cffruntery  to  declare  ui>on  oath  a 
belief  that  he  was  not,  it  is  no  matter,  the  in- 
dictment is  quashc<l :  because,  the  only  ques- 
tion at  issue,  as  indicated  by  the  indictment, 
rclatmg  to  the  supposed  guilt  of  Josiah,  proof. 
however  convincing,  of  the  criminality  of  Jo- 
seph, is  foreign  to  the  issue.  On  the  same 
ground,  in  an  action  for  non-residence,  the  de- 
signation of  the  parish  by  the  name  of  St.  Ethel- 
burgh,  instead  of  Saint  Ethelburgha,  was  held 
to  be  (as  lawyers  terra  it)  a  fatal  variance.  Oa 
another  occasion,  the  ground  of  the  quashiuj 
was,  tliat  a  party  to  a  bill  of  exchange   hai 
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been  called  Couch,  inBtead  of  Crouch:  uii  ano- 
ther, that  llic  prisoner  wax  chargL'd  with  having 
personated  M'Cann,  while  the  evidence  went 
to  shew,  that  the  mau  whom  he  had  perrsonated 
wa«  M'Carn.  It  was  not  that,  in  any  ol' these 
instances,  any  real  doubt  existed  as  tu  the  pur- 
port of  the  charge ;  nor  was  it  that,  in  the  guilt 
of  defrauding  two  iiersous  with  nameH  so  iliHer- 
cut  as  AJ'C'ati/i  and  M'Carn  are,  there  was 
deemed  to  be  any  such  diH'ercnce  iu  point  of 
enorniiiy  as  could  justify  so  oreat  a  diversity  of 
treatnic-ut:  it  was,  that  the  unbending  spirit 
of  technical  rules  requires  that  you  should 
prove,  ifr/kithn  ct /iteratim,  the  very  thing  which 
you  have  asserted,  and,  whatever  may  be  the 
real  issue,  ties  you  down  to  the  nominal  one. 
That  the  substitution  of  an  r  for  an  «  could  in 
any  other  way  be  effected  than  by  dropping 
the  proceeding  and  beginning  tie  now,  is  what 
you  will  never  get  any  Common  Lawyer  to 
understand. 

it  is  the  same  when  any  other  circuuistaucc, 
legally  material,  is  misdescribed  in  the  plead- 
ings ;  as  when  the  dcclamtion  stated  an  abso- 
lute promise,  and  a  conditional  one  was  proved ; 
aiid  when  a  declaration  for  assaulting  a  con- 
stable ill  the  execution  of  his  othcc,  alleged 
that  he  was  constable  of  a  particular  parish, 
and  the  proof  was  that  he  was  sworn  in  for  a 
liberty,  of  which  the  parish  was  part :  a  notable 
reason  for  depriving  the  plaintiff  of  justice,  or 
putting  him  to  the  expense  of  another  suit  to 
obtain  it!* 


See  dw  lUl*  KoruMCr.  in  Suricie'*  Law  of  Etidencc. 


600 


BXCIAISfON. 


K 


Tbe  root  of  the  evil  here  lies  in  the  syslem 
of  (jicadiiip.  To  eradicate  it  entirely,  that 
whole  system  must  be  abolished :  the  niuilc  id 
which  what  is  called  pleading  is  now  conducted, 
namely,  by  a  sort  of  written  correspondence 
butwL-eii  two  attorneys,  must  give  place  to  oral 
p]eadin)r,  tjy  ihe  parlies  themjiclvcs,  in  the  pre- 
sence of  the  judge;  when  either  no  such  mis- 
takes ud  the  above  would  be  made,  or,  if  made, 
they  would  be  instantly  rectified.  Even  under 
the  present  vicious  system,  however,  the  cgnash- 
ing  of  the  suit  might  be  avoided  much  oftencr 
than  it  is.  There  are  mistakes  that  arc  of  con- 
sequence, there  are  others  which  are  of  none: 
there  arc  mistakes  by  which  the  up[H>site  parly 
may  have  been  misled,  there  are  others  by 
which  he  caimot.  It  is  just,  certainly,  that 
after  a  party  has  intimated  to  his  adversary  Iiis 
intention  ot  proving  a  certain  case,  he  should 
be  allowed  to  prove  that  case,  and  no  other: 
since,  if  there  were  no  such  rule,  the  other  party 
might  be  taken  by  surprise:  he  miyhi  come 
prepared  with  evidence  to  rebut  what  be  ima- 
gined was  the  claim  against  him,  and  might 
find,  on  going  to  trial,  that  the  one  really 
brought  was  quite  different.  This  being  the 
reason,  what  then  is  the  practical  rule?  Let 
tbe  remedy  be  confined  to  the  single  case,  in 
which  alouc  there  is  any  evil  to  be  remedied. 
If  the  opposite  party  has  really  been  misled,  or 
put  to  any  ineunvenicnce  by  the  error,  he  can- 
not, one  would  think,  have  any  reasonable  ob- 
jection to  saying  so :  nor  to  delivering  the 
assertion  under  all  those  securities  which  arc 
taken  for  the  truth  of  testimony  in  any  otket 
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case.  Unless,  therefore,  he  is  willing,  under 
these  securities,  lodeclace  that,  in  coiisec|m;iice 
of  the  error,  he  has  been  tither  prevented  from 
bringing  the  necessary  evidence,  or  induced  to 
bring  evidence  which  was  not  nucessary,  let 
the  error  be  rectified,  and  Ihc  cause  go  un  as  it 
would  have  done  if  there  had  been  no  error. 
If  he  /x.'  willing  to  make  such  a  declaration,  and 
if  his  adversary  admit,  or  .fail  to  disprove  its 
truth,  let  the  necessary  delay  (when  any  delay 
IB  necessary)  be  jp-antcd  :  and  let  the  party  by 
whose  fault  the  error  was  occasioned,  be  sub- 
jected to  the  obligation  of  indemnifying  the 
other  for  all  bonajitk  exi>enses  which  he  can 
prove  to  have  been  occasioned  hiiu  by  it. 

If  the  rule,  in  the  cases  above  examined,  fs 
attended  with  bad  effocls,  it  is  not  that  it  is  a 
bad  rule,  but  (as  has  been  already  intimated) 
that  it  is  accompanied  by  a  bad  system  of 
pleading.  There  is,  however,  another  set  of 
cases,  in  which  the  nde  is  applied  in  a  sense 
in  which  it  is  altogether  absurd :  facts  being 
shutout,  under  pretence  of  their  not  being  the 
facts  at  bisuc,  which,  though  uncguc^tionably 
not  the  facts  at  issue,  are  of  the  highest  import- 
ance as  evidentiary  of  tliose  which  arc. 

Thus,  the  custom  of  one  manor  is  not  to  be 
given  in  evidence  to  explain  the  custom  of 
another  manor;  unless  it  be  tirst  proved,  that 
both  manors  were  formerly  one,  or  were  held 
under  unc  lonl ;  or  unless  the  custom  is  laid  as 
a  general  custom  of  the  country,  or  of  that  par- 
ticular district.  Why  ?  Because  customs  are 
"  different  in  different  manors,  and  in  their 
nature  distinct."     But  althnugh   the  customs 
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of  different    manors    are  different^   they   may 
nevertheless    be    analogous;    and    lliouph    the 

Lcustom  of  one  manor  cannot  of  ttRelf  prove 
that  of  another,  it  may  assist  in  clearing  up 

I  ftpparpnt  int-onsisteiifies  in  it,  or  in  obviating 
an  argument  grounded  un  its  supposed  im- 
probability. Then:  is  also  another  reason, 
of  still  greater  weiglil,  which  we  owe  lo  the 
riL'eniiity  of  Lord  Chief  Justice  Kaymond: 
'vx"  says  he,  "  if  this  kind  of  evidence  were 

'to  be  allowed,  the  consequence  seems  lo  be. 

[that  it  would  let  in  the  custom  of  one  manor 

[into  another,  and  in  time  bring  the  customs  of 
all  manors  to  be  the  same."*  In  the  contem- 
plation of  so  overwhelming  a  calamity,  it  is  no 
wonder  that  Lord  Raymond  should  have  lost 

;  sight  of  whatever  inconvenience  might  happen 

'io  be  sustained  by  the  party  in  the  right,  from 
losing  his  cause  for  want  of  such  explanaticHU 
as  a  reference  to  the  custom  of  a  neighbouring 

'manor  might  have  afiorded ;  esi>ecially  if  ad- 
vertence be  had  to  the  appalling  fact,  that  the 
customs  of  all  manors  would  come  to  be  the 
same,  if  suffered  to  be  shewn  for  what  they  are. 
The  reader  will  not,  of  course,  indulge  in  any 
such  vain  fancy,  as  that  the  custom  which  is 
good  for  one  manor,  can  be  good,  or  even  en- 
durable, for  the  manor  adjoining;  or  that  the 
inhabitants  of  one  village  could  even  exist,  under 
niles  and  regulations  which  bind  the  inhabit- 
ants of  another  village  as  well  as  themselves. 

Again;  "  in  a  question  between  landlord  and 
tenant,  whether  rent  was  payable  quarterly  or 
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half-yearly,  evidence  of  the  mode  in  which 
other  tenants  of  itie  same  landlord  paid  their 
rent,  is  not  admissible."*  Vet  what  can  be 
more  strictly  relevant '.  tlte  determining  motive 
in  such  cases  usually  being  the  landlord's  con- 

_^  venicncc,  which  may  reasonably  be  presumed 

^to  be  the  same  in  the  case  of  one  farmer  as  of 
another. 

Mr.  Harrison  gives  an  abstract  of  eight  cases 
decided  under  the  rule  that  evidence  is  to  be 
confined  to  the  points  in  issue;  seven  of  which 

I     iuclude  iJlis  same  sort  of  absurdity. 

■  It  cannot  be  pretended,  that  the  evidence 
thus  Khut  out  h  irrele\'ant :  and  to  maintain, 
as  a  general  maxim,  that  evidence  of  relevant 
facts  is  to  be  excluded,  because  thasc  facts  are 
not  expressly  averred  in  the  pleadings,  would 

»be  too  great  :i  sln-tch  of  teclmicjUity,  evcu  for 
a  lawyer.  For  the  above  decisions,  however, 
no  butter  reason  can  be  piveii ;  unless  that  of 
Lord  Chief  Justice  Raymond,  which  Mr,  PhiU 
Uppa  styles  an  "  argument  of  inconvenience," 

»he  so  considered. 
With  Hs  g(H)d  reason  might  any  other  article 
of  circurostaotial  exidence  be  excluded.  A 
murder,  suppose,  has  been  committed  :  the 
prisoner  was  near  the  spot;  he  was  known 
Hto  be  a  personal  enemy  of  the  deceased,  and  at 
^a  former  interii'iew  he  had  threatened  to  kill 
him  ;  siains  of  blood  were  found  u]>on  his  linen 
when  he  was  apprehended,  and  he  had  a  bloody 
knife  in  his  pocket.  What  then  ?  None  of 
these  facts  are  in  issue :  it  is  not  said  in  the 
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indictiwent,  tbat  be  was  an  enemy  of  liie  de 
ceased,  nor  yet  that  lie  had  used  threatening 
language  towards  him  ;  he  is  not  charged  with 
soiling  his  linen  ;  and  though,  indeed,  it  is 
alleged  in  the  indictment,  that  he  killed  and 
Blew  the  deceased  with  a  knife,  valae  sixpence, 
it  is  nowhere  imputed  to  him  that  he  stained 
tlic  knife.  At  this  rate,  the  plainlitT  would  need 
to  include  in  the  declaration  every  fact  which, 
iu  tlic  character  of  an  evidentiary  fact,  he  might 
have  occasion  to  bring  to  the  notice  of  the 
judge. 

We  have  now  considered  the  rule  in  boib 
its  applications:  its  abusive  application,  which 
can  never  be  other  than  mischievous ;  and  iU 
legitimate  application,  which,  to  be  purely 
beneficial,  wants  only  to  be  combined  with  a 
rational  mode  of  pleading.  Suppose  the  sys- 
tem of  pleading  reformed ;  this  rule,  to  be  I 
good  one,  would  only  need  to  be  always  en- 
ployed  in  its  legitimate,  and  never  in  its  abu- 
sive, sense.  "When  thus  restricted,  however, 
what  does  it  really  mean?  Only,  that  eri- 
dence  is  not  to  be  admitted  of  any  facts,  except 
either  those  on  which  the  decision  ininie<liately 
turns,  or  other  facts  which  are  evidentiary  of 
ihem. 

General  as  this  rule  is,  greater  particularity 
will  not,  in  this  instance,  be  found  to  be  attain- 
able; since  the  question,  on  what  facts  the 
decision  turns,  is  a  question,  not  of  evidence, 
but  of  the  substantive  branch  of  the  law :  it 
respects  the  profyandum,  not  the  prolans:  it 
docs  not  belong  to  the  inquiry,  by  what  sort 
of  evidence  the  facts  of  the  case  may  be  proved;. 
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it  belongs  to  the  inquiry 

law  has  dctermincci 


hat  are  the  facts  of 


which  the  law  has  determined  that  pruul  sui 
be  required,  io  order  to  establish  the  plajiUin"s 
claim. 

»r    Tliis  circumslanee,    obvious  as  it  is,  might 
easily  be  uvurluokcd  by  one  who  had  studied 
the  subject  only  in  the  compilations  of  the 
English    institiilinnal    writers ;    who,   not  con- 
tent with  directiug  that  the  evidence  be  con- 
fined to  the  points  in  issue,  have  farther  pro- 
ceeded, under  the  guise  of  laying  down  rules  of 
evidence,  to  declare,  on  each  occasion,  what 
the  points  in  issue  are. 
^.     One  whole  vnUime  out  of  two  which  com- 
Bfiose   Mr.   Phillipps's  treatise    on  the   Law  of 
■fvidence, — with  a  corresponding  portion  of  the 
Mother  treatises  extant  concerning  that  branch  of 
the  law, —  is  occupied  in  laying  dowu  rulcn 
conccrniDg  the  sort  of  evidence  which  should  be 
required  in  different  sorts  of  actions  or  suit.s  at 
law.     But  why  should  diflereiit  forms  of  action 
require  different  sorts  of  evidence  ?    The  securi- 
tics  by  which  the  irustwotlhiuess  of  evidence  is 
jrovided  for,  and  the  ru/it  by  which  its  probative 
')rce  is  estimated,   if  for  every  sort  of  cause 
ay  are  what  they  ought  to  be,  must  be  the 
ie  for  one  sort  of  cause  as  for  another.    The 
lifTercnce  is  not  in  the  nature  of  the  proof;  it 
is  iu  the  nature  of  the  facts  retpiired  to  be 
,     proved.     There  is  no  difterence   as   between 
Haiffcrent  forms  of  action,  in  reason,  or  even  in 
"English  law,  in  respect  of  the  rules  relating  to 
the  competency  of  witnesses;  nor,  iu  general. 
to  the  admissibility  or  the  proof  of  written  docu- 
[^inent«;    nor   in   respect  of  any   other  of  the 
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general  rules  of  evidence.  What  Mr.  Phillipp* 
(i  mention  lilin  only  as  a  rcprci^cntative  of  the 
rest)  professes,  under  each  of  the  dilfureot 
forms  of  action,  to  tell  you,  is,  what  lacts,  io 
order  to  support  an  action  la  that  form,  it  is 
ncccHsary  that  you  should  ])rove. 

^ow  what  are  these  facts  ?  lu  every  cauM, 
either  some  rii^ftt  in  claimed,  or  redress  de- 
manded for  some  wrong.  By  a  wrong,  is  of 
course  meant  a  violation  of  a  right.  Some  ODe 
or  more  of  those  facts,  therefore,  by  which 
rights  are  conferred,  or  taken  away,  or  vio- 
lated, must  at  any  rate  be  proved :  and  if 
proof  of  any  other  fact  be  necessary,  it  can 
only  be  as  evidentiary  of  these.  If,  therefore, 
a  man  professes  to  tell  you  all  the  facts, 
some  one  or  more  or  all  of  which  you  most 
prove,  in  order  to  get  a  decisitm  in  your  la- 
vour;  be  must  furnish  you,  among  otlier 
things,  with  a  complete  list  of  all  the  factf 
which  confer  or  take  away,  and  all  the  acU 
which  violate,  all  the  rights,  which  have  beeo 
constituted  and  eauctioned  by  law.  This,  ac- 
cordingly, is  what  Mr.  Phillipps  and  others  of 
his  brethren  nttempt  to  do.  But,  to  enumerate 
tlie  facts  which  confer  or  take  away  rights,  b 
the  main  business  of  what  is  called  the  civil 
branch  of  the  law :  to  enumerate  the  acts  by 
which  rights  are  violated,  in  other  words  to 
define  offences,  is  the  main  business  of  the 
penal  branch.  What,  therefore,  the  lawyers 
give  us,  under  the  appellation  law  of  cvitlence,  is 
really,  in  a  great  part  of  it,  civil  and  penal 
law. 

Another  part  of  it  consists  of  rules,  whicb  arc 
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called  rules  of  evidence,  but  which  are  really 
rules  of  pleading.  These  are  laid  down  under 
the  guise  (if  iiihtnictiuiis  fur  iulugitiiij^  the  evi- 
dence to  the  pleadings.  It  is  not  often,  how- 
ever, that  a  man  has  it  iu  hiK  ]>uwer  to  mould 
the  evidence  as  he  pleasesi :  hut  lie  alwuys  liat^ 
the  i>ower, — that  Is  lo  say,  his  lawyers  have  it 
for  him, — of  moulding  the  pleadings  (those  on 
his  own  side  at  \t:ani)  us  he  |ilca.>>cs.     These 

les,  therefore,  for  adapting  the  evidence  to 
the  pleadings,  are,  in  fact,  rules  for  adapting 
the  pleadings  to  the  evidence. 

Two  examples  wilt  lllu^^trate  the  intermixture 
of  the  substantive  law  with  the  law  of  evidence; 
and  one  of  (licm  will  also  afford  a  s|tecimcn  of 
the  intermixture  of  rules  of  evid^ce  with  rules 
of  pleading. 

Under  the  title  Burglary,  Mr.  Starkic  begins 
by  »ayin){,  that  on  an  indictment  for  burglary,  it 
is  essential  to  prove,  1st.  a  felonious  breaking 
and  entering;  Udly,  of  the  dwelling-house; 
3dly,  in  the  night-time ;  4thly,  with  intent  tu 
commit  a  felony.  'He  then  proceeds  to  inform 
us,  thai  there  must  be  evidence  of  an  actual  or 
constructive  breaking:  for  if  the  entry  was  ob- 
tained through  an  o|>en  door  or  window,  it  is 
no  burglary.  TImt  the  lifting  up  a  latch, 
taking  out  a  pane  of  glass,  lifting  up  folding- 
door.s,  breaking  a  wall  or  gatts  which  protect 
the  house,  the  descent  down  a  chimney,  the 
turning  a  key  where  the  tlintt  is  locked  on 
the  inside, — constitute  a  sufficient  breaking. 
That  where  the  glass  of  tite  window  was 
broken,  but  ihe  shutter  \vithin  was  not  broken. 
It  wai>  doubted  whether  tlie  breaking  was  sul*'^ 
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ficient,  aod  uo  judgment  was  given  ;  and  so  on 
in  the  same  strain.  AVho  does  not  see  lliai  all 
this  is  an  aUempt,— a  lame  one,  it  must  be  con- 
fessed, (which  is  not  the  fault  of  the  compiler), 
but  stilt  an  attempt, — 1«  supply  that  ilcfiuilioR 
of  the  offence  of  burglary,  which  the  substan- 
tive law  has  failed  to  aflbrd  ? 

The  title  "  burglary"  consist*  of  twelve 
octavo  pages,  not  one  line  of  which  is  law  of 
evideuce.  It  is  all,  like  the  part  above  ex- 
tracted, penal  law ;  except  three  pages,  which 
arc  occupied  in  slating  how  the  ownership 
lof  the  dwelling-house,  in  which  the  offence  was 
committed,  must  be  laid  in  the  indictment;  and 
which  therefore  belong  to  pleading. 

To  take  our  next  example  from  the  non- 
penal  branch  of  the  law :  when  Mr.  Phillipps, 
in  treating  of  the  sort  of  evidence  required  to 
support  an  action  of  froi-er,  informs  us,  that  the 
plaintiff  in  this  action  must  prove  that  he  bad 
either  the  absolute  property  m  the  goo<ls,  or  at 
least  a  special  property,  such  as  a  carrier  has, 
or  a  consignee  or  factor,  who  are  responsible 
over  to  their  principal ;  and  fiirlher.  that  he 
must  shew  either  his  actual  possession  of  the 
goods,  or  his  right  to  imm»liate  possession; 
{ and  that  he  must  prove  a  wrongful  conversitm 
;of  the  gt)ods  by  the  defendant,  and  that  the 
denial  of  goods  to  him  who  has  a  right  to  de- 
mand them,  is  a  wTongltil  conversion;  and  that 
'the  defendant  may  shew  that  the  property  be- 
longed to  him,  or  to  another  person  under 
whom  he  claims,  or  that  the  plaintiff  had 
before  recovered  damages  against  a  third  per- 
son for  a  conversion  of  the  tame  goods,  or  that 
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he  was  joint  tenant  of  the  property  with  the 
plaintiff,  or  tenant  in  common,  or  parcener,  or 
had  a  iicn  on  the  goods,  or  a  hundred  otJier 
things  which  it  would  be  of  no  use  to  enu- 
merate ;  what  ca'n  I>e  more  plain,  than  that  lie 
is  here  telling  us,  not  by  what  evidence  an 
action  ortro%-er  is  to  be  sustained,  but  in  what 
cases  such  an  action  will  lie  :  that  he  is  telling 
us,  in  fact,  what  we  are  to  prove,  not  by  what 
evidence  we  are  to  prove  it ;  that  he  is  enu- 
merating the  investitive  facts,  which  will  give  to 
the  plaintiff  a  right  to  the  service  which  he 

I  claims  to  be  rendered  to  him  at  the  charge 
of  the  defendant ;  and  the  divestitive  facts,  by 
which  that  right  will  be  taken  away  from  him. 
Yet,  of  this  sort  of  matter  the  whole  of  the 
chapter,  a  few  sentences  excepted,  is  com- 
|M>sed;  and  this  it  is  that  composes  the  greatest 
part  of  almost  all  the  other  chapters  in  the 

■  volume  ;  which  yet  docs  not  include  any  sorts 
of  causes  except  those  which,  in  form  at  least, 
arc  non-i>enaL 

*I  do  not  mention  this  as  matter  of  blame 
to  the  institutional  writers  from  whose  com- 
pilations the  above  examples  are  drawn. 
There  are  some  things  really  belonging  to  the 
subject  of  evidence,  which  it  is  necessary  to  slate 
in  treating  separately  of  each  particular  kind  of 
action;  viz.  the  nature  of  tlic  corresponding  prc- 
appoi tiled  evidence,  (if  the  law  has  rendered  any 

tsuch  evidence  necessary  to  support  the  claim 
that  is  the  subject  of  the  action) ;  and  also 
the  nature  and  amount  of  the  evidence  which 
the  law  renders  sufficient  to  estabtisH  a  prinui 
Jacic  case,  and  throw  tlic  onus  prubandi  upoa 
vol..  V.  R  R 
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the  other  side.  With  this  matter  really  be- 
longing to  Evidence,  it  may  be  convenient  to 
mix  up  such  matters  belonging  to  civil  and 
penal  law,  as  ought  to  be  adverted  to  by  the 
professional  agent  of  the  party  who  Imngs 
the  action.  The  arrangement  which  is  best 
for  the  practitioner,  or  the  student  of  the  law, 
differs  as  much  from  that  which  is  best  for  the 
philosopher,  as  the  alphabetical  arrangement 
of  words  in  a  dictionary  differs  from  the  me- 
thodical classification  of  them  in  a  philoso- 
phical grammar. 
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OF  KEQATIVE  EXCLUSIONS. 

^HATF.vKR  be  the  matter  of  fact  in  dispute, 
or  (cousidering  rights  aud  obligaiioiui  antece- 
dently to  all  dispute)  whatever  be  the  matter  of 
fact  on  whicli  the  existence  oftlic  right  or  obli- 
gatioD  in  queiition  depends ;  taking  things  as 
they  exist  at  any  given  point  of  time,  let  us 
conceive,  as  existing  at  that  point  of  time,  a 
certain  quantity  of  evidence,  operating  in  athrm- 
ance  or  (li:satHrmance,or  part  in  affirmance,  part 
in  disaffirmance,  of  such  ri^ht  or  obligation. 

Setting  aside  the  case  of  preponderant  incon- 
venience in  the  shape  of  vexation,  cxjK'nsc,  and 
delay ;  the  established  system  of  procedure,  if 
|>erfect  in  this  res|K:ct,  but  no  more  [icrfect 
than  it  might  be  and  ought  to  be,  must  have  se- 
cured the  existence  of  two  results:  I.  that  the 
whole  stock  of  evidence  so  existing,  shall,  in 
case  of  the  existence  of  a  demand  for  it  for  a 
judicial  purpose,  be  actually  presented  to  the 
cognizance  of  the  judge :  2.  that  the  e\'idencc  so 
presented,  be  presented  in  the  most  trustworthy 
8ba|>e  of  which  (regard  being  had  to  the  parti- 
cular nature  of  it,  whether  testimonial,  real,  or 
written)  it  is  susceptible. 

ArraugemCDts  directed  to  the  former  of  these 
ends  have  for  their  object  X\ieJorthcomingHe»s,— 
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those  directed  to  the  latter  end,  the  trustwor' 
thinexK. — of  the  slock  of  evidence. 

Regard  being  had  lo  coUatenil  inconvenience, 
a»  above  mentioned ;  to  make  the  most  effec- 
tual provision  which  the  nature  of  things  admits 
of,  lor  securing  the  forthcomiiiguess  of  (he 
existing  stock  of  evidence  as  above  described. 
is  among  the  incontestable  duties  of  the  legis- 
lator. Tliis  being  admitted;  if,  in  this  or  that 
[lartieular,  a  provision  directed  to  that  object 
las  altogether  been  omitted  to  be  made, — or, 
having  been  made,  has  failed  of  being  effectual 
iti  the  degree  in  which  it  might  and  ought  to  be 
effectual;  the  consequence  is.  that,  to  the  ex- 
tent of  such  deficiency,  an  exclusion  may  be 
said  to  liave  been  put  in  a  sort  of  negative 
way,  a  negative  sort  uf  exclusion  may  be  said 
to  have  been  put,  upon  the  correspondent  lot  « 
article  of  evidence. 

If,  in  any  instance,  in  consequence  of  any 
such  exclusion,  a  particle  of  any  such  obtaiD- 
able  e\ndence  fail  of  being  presented  to  the 
cognizance  of  the  judge;  and  the  consequence 
of  such  failure  be  misdecision  or  failure  of  ju*' 
lice,  whereby  the  benefit  of  the  right  in  ques- 
tion is  lost ;  injustice,  proportioned  to  the  value 
of  such  benefit,  is  tlie  result. 

Non-compulsion  is  negative  exclusion.  To 
refuse  to  take,  at  the  instance  of  the  party  hav- 
ing need  of  the  evidence,  tlie  steps  necessary 
to  cause  its  being  forthcoming,  is  to  exclude  it. 
Various  are  the  shapes  in  which  denial  of  justice 
manifests  itself:  various  arc  the  shapes;  and 
this  is  one  of  them. 

If,  in  this  point  of  view,  wc  cast  an  eye  o^Tr 
the  collection  of  established  systems,  we  shall 
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find  the  deficiencies  under  this  head  deplorably 
abundant,  the  mass  of  these  excliinions  and 
these  injustices  proportionably  ample. 
I  It  is  only  however  pro  mctmriti,  that  the 
subject  is  in  this  place  brought  to  view.  To 
give  a  view  of  tlie  system  of  arrangements  by 
which,  OD  the  head  of  forthcomingness.  the  de- 
mands of  justice  promise  to  be  satisfied,  and 
the  existing  deficiencies  (as  above)  supplied,  be- 
longs to  the  subject  o( pi-ocetlurc  at  large. 

To  the  head  of  negative  exclusion  belongs  (as 
we  have  seen)  a  larj^e  division  of  the  cases  of 
direct  exclusion  which  have  formed  the  sub* 
ject  matter  of  this  Book.  But  in  those  cases 
the  exclusion  was  in  every  instance  the  re- 
sult of  express  determination,  called  forth  by 
actual  views  of  the  subject  by  the  ruling 
powers :  in  the  present  case,  it  may,  in  many 
instances,  have  been  the  result  of  mere  over- 
sight, and  want  of  reflection  ;  and  in  every  in- 
stance, this  purely  negative  cause  would  have 
been  adequate  to  the  production  of  it. 
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CHAPTETl  t. 

PRELIMINARY    OBSCKVATIOKS, 

Sect,  I. —  Ufe  of  mxtntctions  from  the  legiglator 
to  the  judge,  ixlativc  to  the  probative  force  ^ 
evidence. 

We  have  seen  the  causes,  the  psychologiot 
causes,  by  the  operation  of  which,  on  the  mind 
of  the  witness^  deception  is  liable  to  be  pro- 
duced in  the  mind  of  the  judge:  sinister  inte- 
rest, improbity,  and  imbecility ;  to  one  or  other 
of  these  we  have  seen  all  those  causes  to  be 
referabie.  Had  the  immediate  cauttcs  aloac 
been  to  be  taken  into  the  account,  the  cata- 
logue might  have  been  still  shorter:  improbity 
might  have  been  omitted  ;  .since  it  is  only  in  as 
far  as  it  is  coupled  with  sinister  interest,  it  is 
only  through  the  intervcniinn  of  sinister  interesl. 


Ctur.  1.1 


OENKRAMA. 


615 


I 


I 


that,  to  this  purpose  or  any  otber,  improbity  is 
capable  ofopcrating  in  the  character  of  an  active 
principle. 

We  have  seen  that  in  no  instance  can  any 
one  of  these  circuni stances  Ik-  employed  with 
propriety  as  a  ground  lor  the  cuc/usw»  of  any 
article  of  evidence.  But  what  wo  have  also 
seen,  is,  that  there  is  not  one  of  them  by  which 
a  just  cause  is  mil  presented  for  regarding  the 
evidence  with  a  suspldout  eye;  for  regarding 
the  tntntivarthhwss  of  it  as  diminished  by  the 
influence  of  the  circumstance,  lience  tJic  [)ro> 
priety  of  delivering  a  set  of  instruction!)  to  the 
judge,  pointing  out  to  his  obser\*ation  the  source 
and  degree  uf  itK  inferiority  in  point  of  trust* 
worthiness;  of  its  tendency  to  produce  decep- 
tion; and  thus  putting  him  u|}on  his  guard. 

For  exclusion,  substitute  the  rival  remedy, 
instruction ;  nothing,  it  will  be  seen,  can  be 
more  innocent ;  nothing,  in  every  poiDt  of  view, 
more  unexceptionable. 

['•  in  so  far  as  the  instruction  is  operative,  all 
the  good  that  could  have  been  done  by  the 
rDugn  remedy  of  exclusion,  is  done  by  this 
gentle  and  rational  substitute. 

If  inoperatiix,  inasmuch  as  the  same  line  of 
conduct  »s  that  which  is  indicated  and  recom- 
mended by  the  instniction.  would  have  been 
practiced  without  it ; — even  then,  and  at  any 
rate,  it  does  no  harm. 

But,  under  the  system  of  instruction,  and  in 
spite  of  the  instruction — in  this  and  Uiat  in- 
stance (it  may  be  said)  it  may  hap|ten  to  the 
judge  to  give  credence,  or  appear  to  give  cre- 
dence, to  this  inferior  evidence;  and  thus  being, 
in  reality,  or  perhaps  in  appearance  only,  de- 
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ceived  and  misguided  by  it,  misdecidc  iu  cod- 
sequence :  an  injustice  which,  if  the  decepti- 
tious  article  of  evidence  had,  by  an  obH^atory 
rule  of  law,  stood  excluded,  would  not  have 
taken  place. 

True :  after  hearing,  under  the  system  of 
instruction,  an  article  of  evidence  that  under 
the  exclusionary  system  would  have  stood  ex- 
cluded, it  may  hap]>cn  to  the  jud[,'C  to  mis- 
decide.  But  so  it  may.  and  ever  and  anou 
does,  happen  to  the  judge  to  misdccide,  after 
hearing  evidence  of  a  sort  to  which  no  exclu- 
hiun  lias,  under  any  system,  been  applied. 
Under  the  system  of  instruction,  the  Judge  has 
before  hira  the  instruction,  which,  in  it«  nature, 
cannot  be  so  niut-Ii  as  intende<l  to  serve  as  a 
guide  to  the  understanding  of  a  judge,  without 
also  serving  as  a  check  upon  his  witl:  serving 
on  each  occasion  to  point  the  attention  of  the 
public  to  the  eourijc  taken  on  that  occasion  by 
the  judge. 

Of  the  exclusionary  system,  in  so  far  as  it 
extends,  the  edect  is  to  tie  U])  the  hands  of  the 
judge.  It  is  tlie  application  of  will  to  will:  of 
arrogance  to  subjection;  of  a  man  without  un- 
derstanding, to  anuther  labouring  (as  he  pre- 
sumes) under  the  like  misfortune.  It  is  the 
policy  of  one  to  whose  perverted  optics  all  men 
are  liars,  and  all  judges  fools.  So  many  exclu- 
sionary rules,  so  many  insults  offered  by  the 
author  of  each  rule  to  the  understanding  of 
those  whose  bands  ai'e  expected  to  be  tied  by 
it.  Coming  from  the  legitimate  legislator,  ad- 
dressed by  him  to  his  subordinate,  the  judge. — 
whatsoever  self-conceit  and  rash  presumption 
there  might  be  in  it,  there  would  be,  at  least. 
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no  usurpation,  no  pretergression  of  the  bounds 

of  official  authority:  the  hands  he  tics  up  are 

.   the    bands  of  his  constitutional    subordinate, 

f  hands  to  which,  be  the  occasion  what  it  may, 

in  some   way  or  other  he  applies  additional 

I  bands  by  every  word  he  utters.  But,  in  fact, 
so  it  is  that  (in  England  at  lea.st)  the  exctu- 
(iionary  rules  have  not,  in  any  instance,  had  the 
will  of  the  legitimate  legislator  for  their  source  : 
in  every  instance  they  have  had  for  their  author 
some  lawyer,  in  the  charactPr  of  a  judge,  who, 

■  tying  or  pretending  to  tie  his  own  hands,  has 
provided  a  set  of  manacles,  ready  made  ma- 
nacles, into  which  his  successors,  to  save  the 
trouble  of  thinking,  have  spontaneously  intro- 
duced their  hands. 

I  But  though,  in  this,  or  in  any  other  system 
uf  incongruous  arrangements,  the  influence  of 
folly  ought  never  to  be  left  out  of  the  account ; 
there  seems  reason  enough  to  suspect,  on  the 
grounds  so  often  already  referred  to,  that,  in  the 
■  composition  of  this  system,  improbity,  lawyer- 
craft,  acting  under  the  spur  and  the  direction 
of  siniiiter  intercut,  had  an  important  share. 
k~  Hitherto,  whether  in  the  character  uf  legis- 
lator or  pseudo-legislator,  man  has  manifested 
(and  certainly  not  altogether  without    reason) 

(less  confidence  in  the  ascendancy  of  his  under- 
standing than  in  the  efficiency  ol  his  will :  had 
it  been  otherwise,  laws  would  have  been  some- 
what less  numerous;  instructions  (I  mean  from 
the  legislator  to  the  judge)  would  not  have 
been,  as  they  arc  to  this  day,  almost  without 
example. 

One  consolation  is,  that,  in  the  way  of  in- 
struction, it  is  not  altogether  out  of  the  sphere 
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of  industry  and  intelligence,  though  unclothed 
■  ■with  power,  to  be  of  use.    When  the  individual 

is  out  of  the  wuy,  jealousy  dies  with  [lim  ;  and 
•then  comes  the  time  for  his  words  to  pass  for 
'Whatever  may  he  their  value.  Amon^  the  lir- 
,  ing,  wisdom  is  no  where  to  be  found,  but  iu  the 

seat  of  power:  she  lodges  under  the  privileged 

robes,  and  is  passed  from   hand  to  band,   in 

Company  with  seals  and  purses. 

In  the  ensuing  pages,  a  sample  may  be  seen 

of  the  instructions,  which,  on   the  subject  of 

evidence,  it  might  be  of  use  for  the  legislator  to 

furnish,  toscn-eas  a  light  to  guide  the  footsteps 

of  the  judge. 
The  more  plainly  truo   it  may  happen    to 

tftfem  to  be,  the  less  extraordinary  they  will 
'appear,  and  the  less  free  from  alt  pretension  to 

be  taken  for  any  thing  beyond  the  obvious  die* 

fates  of  simple  common  sense. 

Iu  the  case  of  a  body  of  instructions, — sup- 
I  posing  a  code  of  that  description  to  be  inserted 

in  the  ag'irregate  body  of  the  laws,- — one  comfort- 
l&ble  reflection  presents  itself,  viz.  that  by  this 
I  part  no  addition  need,  nor  therefore  ought,  lo 

oe  made,  to  that  part  which,  in  the  shape  d* 
iau  inevitable  load,  is  imposed  ujion  the  memory 
[of  individuals.  The  subject,  the  private  citizen, 
^as  such,  has  no  need  to  load  himself  with  it ;  it 
ibelongs  not  cither  to  the  catalogue  of  his  da- 
[tics,  or  to  the  catalogue  of  his  rights.    The 

)erson  whuse  judgment  it  is  calculated  lo  as- 
'sist,  is  the  judge,  and  no  one  but  the  judge  :  the 

person  for  whose  atssistance,  in  the  way  of  in* 

strutliun,  it  is  designed,  is  the  judge.     To  th* 

individual  it  is  of  no  use, 

bis  having  the  misfortune 
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nor  then,  but  in  the  event  of  hts  observing:,  on 
the  other  side,  some  witness  or  witnesses  whose 
testimony  he  observes  or  suspects  to  be  ex- 
posed to  the  action  of  some  interest,  some  si- 
nister interest,  a^inst  the  se<luctive  influence 
of  which  it  concerns  him  that  the  judf^  should 
be  suthcientty  upon  his  guard. 


I 
I 


Sect.  II.  —  liutntctions  to  the  Judge  not  given 
under  cj-isthig  systems,  and  Khy. 

Under  existing  systems,  when  a  lot  of  tes- 
timony, exposed   on   any   particular  score   to 
suspicion,    is  brought   forward,    the  grand,   or 
rather  only,  obJL-cl  of  consideration  is,  whether 
OT  DO  it  shall  be  admitted.    If  admitted, — what 
degree  of  credit  shall  be  attached  to  it,  (j.  e, 
what  circumstances  there  are  in  the  situation 
of  the  witness,  by  which  the  degree  of  confi- 
dence thut  niiglit  otherwise  be  reposed  in  his 
testimony  may  be  diminished),  is  a  topic  scarce 
ever  so  much  as   glanced  at.     It  is,  accord^ 
ingly,  only  for  the   purpose  of  serving  as  a 
ground  of  exclusion,  that  any  circumstance,  in 
the  character  of  a  cause  of  comparative  untrust- 
wortliincss,  is  ever  brouglit  to  view.    If,  in  the 
character  of  a  legal  ground  for  exclusion,  ths 
circumstance  is  sustamed,  it  is  then  pronounced 
an  objection,  a  good  objection,  to  the  voni}te~ 
ttncy  of  the  testitier :  if  in  that  cliaracif  r  it  be 
repelled,  it  is  then  said  to  be  not  good  as  an 
objection  to  the  competency  of  tlie  witness; 
but  as  an  objection  that  goes  to  his  credit ;  and 
in  that  character,  if  it  be  a  jury-causo,  to  be 
considered  by  the  jury. 

Mere  then,  and  without  any  sort  ofinslruc- 


020 


O-STKUl^IONS  TO  THE  Jt'IMlE. 


ion  or  assistance  from  the  official  judge, — the 
jury,  by  the  light  of  common  sense,  are  sup- 
posed to  be  natural,  comjwtent,  and  perfect 
judges  of  the  degree  of  credence  proper  to 
attach  to  any  the  moat  suspicious  endeuce, 
against  which  the  door  of  the  witness-box  is 
not  peremptorily  shut : — while,  as  to  the  ques- 
tion whether  it  shall  be  heard  or  no,  it  is  at  the 
same  time  taken  for  granted  that  they  are  ra- 
dically incapable  of  forming  any  tolerable  judg- 
ment, even  with  the  help  of  all  that  official 
wisdom  to  which,  where  the  question  is  con- 
cerning the  interpretation  to  be  put  upon  an 
article  of  law  (wlu-thcr  jurisprudential,  that  is 
iniagiuary,  or  statutory,  that  is  ical,  law),  they 
are  expected  to  pay  the  most  implicit  defe- 
rence. 

The  question  thus  referred  to  the  jury,  one 
might  here  suppose,  might  be  an  occasion  for 
the  advocates  on  both  sides  to  display  their 
eloquence:  on  one  side  in  exaggerating,  on 
the  other  in  depreciating,  the  force  of  the  men* 
dacity-promoting  interest,  or  other  sup[ioscd 
cause  of  uiitrustworthiness,  whatever  it  may  be. 

In  fact,  an  allusion  of  this  sort  cannot  but 
now  and  then  be  made;  but  as  for  any  argu* 
ment  at  large,  any  regular  debate,  it  may  be 
questioned  whether  one  instance  of  any  such 
argument  be  to  be  met  with  any  where. 

The  reason  (one  reason  at  least)  seems  not  dif- 
ficult to  divine.  Besides  the  universal  absurdity, 
so  inconsistent  are  the  exclusionary  rules,  that, 
while  interests  purely  nominal,  plainly  inca- 
pable of  exciting  in  the  breast  of  any  human 
being  any  the  smallest  particle  of  interest,  of 
exercising  in   it  any  the  smallest   particle  of 
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influence,  are  received  as  grounds  for  absolute 

exclusion. — a  dose  of  interest,  compounded  of 
the  strongest  ingredients  that  luituaii  nature 
furnishe*,  is  not  received  in  that  character. 
The  consequence  is,  that  against  calculation, 
comparison,  ratiocination,  the  door  is  shut  by 
a  kind  uf  instinct.  Ground  thus  laid  out  is  as 
unlit  a  field  for  rational  argument,  as  a  crowded 
china  or  glatis  shop  would  be  for  a  feociug  or  a 
boxing  match. 

By  the  same  considerations  it  is  rendered 
pretty  obvious,  how  it  has  hapjiened,  that,  for 
the  guidance  of  the  jury,  little  or  notliing  in 
the  way  of  instruction  can  rationally  be  ex- 
pected from  a  judge.  Instruction  to  a  jury 
from  an  Knglish  judge  f  Not  a  proposition, 
no  nut  a  syllable,  coutd  he  utter,  on  any  |)art 
of  the  whole  subject,  without  running  full  butt 
against  some  one  or  other  of  his  rules:  without 
proclaiming  the  absurdity  and  mischievousness 
either  of  some  exclusionary  rule,  or  of  some 
exception  taken  out  of  it. 

Well,  thcrufore,  may  he  leave  this  exercise  of 
the  judicial  faculty  to  the  jury, — to  any  body 
who  will  exercise  it,  or  profess  to  exercise  it: 
feeling,  as  he  cannot  but  feel,  his  utter  inability 
to  aflbrd  to  them  any  the  smallest  assistance, 
without  exposing  to  merited  contempt  the 
.system  of  doctrine  to  which  he  is  tied  down : 
doctrines  for  which  neither  defence  nor  apology 
can  be  found  by  any  human  being,  and  of 
which,  in  his  situation,  it  would  not  be  decor- 
ous to  speak  the  truth. 

On  the  score  of  interest,  (fi>r  example^  to 
what  use  could  it  be  for  a  judge  to  set  alxtut 
weighing  grounds  of  objection,  wheu   in  so 
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many  instances  a  iKtrty  is  admitted  to  testify 
5n  his  own  behalf,  m  his  own  cause  ?  On  the 
gcore  of  improbity ; — when  a  criminal,  con- 
feKsedly  tainted  with  improbity  in  llie  highest 
degree,  is  admitted,  under  the  impression  of  a 
inaMt  of  interest,  of  wliich  one  ingredient  is 
itself  the  strongest  that  human  nature  can  be 
urged  by  ? 

Thus  it  in,  that  by  the  learned  judges,  feeling 
thcmiiclv'cs  completely  unequal  and  radically 
incompetent  to  the  task,  it  is  abandoned  alto* 
"gelhcr  lo  that  class  of  men — ^^of  ephemeral 
judges — whom,  (on  pretence  of  their  inability 
to  understand  those  books,  which,  made  or 
Dot  made,  promulgated  or  not  promulgated, 
tcvcry  man  is  punished  for  not  understanding,} 

ev  are  so  forward  on  all  other  occasions  to 
like  infants  in  a  string,  frequently  to  pull 
hem  about  and  speak   for  them,  as  if  they 
ere  puppets. 

From  such  a  source,  it  may  now  be  imagined 
whether  it  be  in  the  nature  of  things  that  any 
"iscourse  capable  of  bearing  the  name  or  cal- 
culated to  answer  the  purpose  of  imtructiom, 
ehould  ever  have  come  :  whether  from  the 
bench,  in  bits  and  scraps,  brought  out ;jrort:  wo/*/, 
like  the  rules  of  their  phantasmagoric  system 
of  law,  to  sen'c  the  purjwse  that  happens  lo 
be  in  hand ;  or  from  the  study,  in  the  fonn 
of  a  treatise,  from  a  learned  author  of  whatsoever 
class,  whether  it  be  a  briefless  advocate  or  a 
superannuated  judge. 

lnca|>able  of  finding  a  source  any  where  ta 
jurisprudential  law, — should  such  a  body  of  in- 
structions be  looked  for,  with  any  better  pro- 
spect of  success,  to  statute  law  ?     But  from 
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what  sort  of  person  then  shall  it  corae?  From 
the  attorney, — who,  being  paid  at  so  much  a 
sheet,  exhausts  his  powers  in  the  efl'orts  made 
to  find  surplusage,  screwing  up  to  its  roaxi- 
mum  the  multitude  of  the  sheets  ?  Or  from  the 
scantily  pcnsiuncd  draughtsman,  whose  occu- 
pation it  is,  while  an  exhausted  treasury  is  . 
gaping  for  sustenance,  to  draw  tax  bills  against 
nme ;  and  who,  never  having  opened  bis  eyes 
to  any  thing  better,  looks  up  to  suriiluKage, 
to  the  works  of  the  attorney,  as  tne  only 
models  for  bis  work^  ? 

'  <  From  whom  can  any  such  information  be 
looked  for,  but  from  one  by  whom  the  field 
has  been  surveyed,  and  surveyed  in  all  its 
bearings,  with  views  directed  to  the  ends  of 
justice  ?  But,  under  the  fee-gathering  system, 
in  what  corner  of  any  inn  of  court  or  chancery 
can  any  such  person  be  looked  for,  with  any 
expectation  of  finding  him  ?  To  what  ends, 
in  any  of  those  receptacles  of  sham  learning, 
can  men's  views  have  ever  been  directed, 
but  to  the  ends  of  existing  judicature,  the 
very  opposites  of  the  ends  of  justice? 

gCT.  III. — Olyect  ami  character  of  ike  following 
insirudiont. 

Or  the  ensuing  body  of  instructions,  the 
object  will  be,  to  point  out  to  the  notice  of 
the  judge  the  several  circumstances,  which, 
by  the  influence  they  exert  on  the  will  of  the 
witness,  or  the  indications  they  afford  of  his 
disposition  and  character,  mond  and  intellec- 
tual, present  themselves  as  having  the  effect 
of  demonstrating  the  trustworthiness  of  his  evi- 
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dcnce, — the  probability  of  its  being  at  once 
correct  and  complete,— of  its  conforming  itself 
throughout  the  whole  course  of  it  to  the  line 
of  trutli : — or  else  diminishiDg  this  probability 
on  the  part  of  the  testimony,  and  thence  dirat- 
nishiiig  the  degree  of  the  probative  or  |>crtiua- 
sive  force  with  which  it  is  6t  that  it  should 
act  on  the  mind  of  the  judge. 

Antecedently  to  the  present  stage  of  the 
work,  this  topic  never  presented  itself  for  con- 
sideration. Why  ?  Because,  from  the  first  to 
the  last,  the  proposition  maintained  has  been, 
that,  be  the  degree  of  trustworthiness  ever  so 
small,  ever  so  low,  it  can  in  no  case  form,  • 
rational  ground  for  the  exclusion  of  the  evi- 
dence. But  supposing  this  granted,  then  and 
not  till  then  comes  the  question,  what  degree 
of  persuasive  force  to  attribute  to  it. 

As  to  a  great  part,  (perhaps  by  much  the 
greatest),  they  will  be  found  so  obvious  to  the 
most  uninformed  mind,  that,  in  the  character 
of  infornuUion,  nothing  could  be  more  super- 
fluous, and  even  impertinent;  but  in  the  way 
of  memento,  the  faculty  of  recurring  to  tbcm 
may  not  be  the  less  useful  and  commodious. 
Of  a  dozen  considerations,  immediately  fol- 
lowing one  another,  it  may  happen  that  there 
is  not  a  single  one  that  would  not  to  the  raort 
uncultivated  understanding  be  an  obvious  one. 
But  iC  may  happen,  that,  for  want  of  a  sintul* 
taneous  view,  some  one  of  them  may  be  out 
of  mind :  and  for  want  of  that  one,  the  de- 
cision, the  judicial  operation,  may  fail  of  being 
so  correct  as  it  miijht  and  ought  to  have  been. 

If,  in  the  instance  of  the  merely  curious 
reader,  there  be  any  thing  in   them  capable 
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of  affording  to  his  undcrslandiiig  the  slightest 
degree  of  instruction,  or  exciting  hi  his  mind 
the  smallest  spark  of  interest ;  it  must  be  the 
continually  repeated  contradiction  and  disproof 
they  give  to  the  rules  which  govern  the  ex- 
isting practice. 

For  in  this  quarter  of  the  field  of  law,  (not  to 
K|K'ak  of  so  many  others),  the  art  of  the  English 
lawyer  (not  to  speak  of  other  lawyers)  has 
two  branches:  the  art  of  knowing  tliat  which 
has  no  existence,  and  the  art  of  not  knowing 
what  is  known  to  every  body  else. 

Throughout  the  whole  course  of  these  in- 
'structions,  the  English  reader,  and  more  par- 
ticularly the  English  lawyer,  would  be  apt  to 
expect,  and  thence  to  be  more  or  less  disap- 
pointed at  not  meeting  with,  a  number  of  tecii- 
□ical  terms,  which,  in  the  part  here  in  question 
of  the  field  of  law,  are  in  present  use.  Had 
they  been  found  capable  of  answering  the  pur- 
pose of  correct  information,  there  is  not  one  of 
them  that  would  not  have  all  along  been  em- 
ployed. But,  in  this,  as  in  other  branches  of 
science,  it  is  not  in  the  nature  of  terms  of  ex- 

I -tensive  import,  of  generic  terms,  where  the 
•result  of  erroneous  views  of  the  subject,  to  be 
;  capable  of  serving  lor  the  enunciation  of  truth. 
I  Of  the  classes  among  which  transgressions 
■productive  of  real  mischief  have  been  distri- 
buted in  another  work,*  ten  or  a  dozen  cha- 
racteristic  properties   have    been    enuuierated, 

kas   respectively  belonging  in  common  to  the 
offences  aggregated  to  each  respective  class  :~ 
'  Introdudion  to  Monh  ind  LogMlaliM.    Dumont,  Trtitl* 
dc  L^gulution. 
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Aieh  and  such  properties  to  all  offences 
aB;ainst  other  individuals;  such  nod  sucli  to 
oneoces.  or  supposed  utiences,  ag:ainst  a  man's 
self;  such  aud  such  to  offcuces  striking  not 
against  any  assifpinhle  individuals,  but  undis- 
tiuguishably  against  all  the  individuals  ul'  which 
the  public  is  composed. 

But,  of  the  classes  of  offences,  and  other  acis 
and  objects,  as  made  up  by  the  leclmical  de- 
nominations employed  by  the  technical  system, 
it  is  a  projicrty,  (and  the  only  property  thev 
have  in  common),  to  have  no  natural  properly 
in  common :  to  have  nothing  in  cotnmon  but 
the  artificial  arrangements  made  under  that 
system  in  relation  to  those  objects.  Take,  for 
example,  the  words  crime,  misdemeanour,  fe- 
lony, proBmunire,  tort,  larceny,  arson,  &c.  &c. 

The  omission  was  indispensable.  Through- 
out the  whole  course  of  the  work,  the  purpose 
of  it  being  to  deliver  useful  truth,  and  nothing 
else ;  terms  which  could  not  be  employea 
without  disseminating  error,  pcmictotis  error, 
were  incapable  of  being  rendered  subservieot 
to  the  purpose :  just  as  a  mixture  composed 
of  arsenic  and  sugar,  would  be  incapable  of 
being  made  into  syrup,  as  a  vehicle  for  any 
useful  medicine. 

But,  from  this  omission,  no  sort  of  privation 
or  inconvenience  in  any  shape  will  accrue  to 
any  body ;  at  any  rate  to  the  non-lawyer.  The 
words  which,  in  the  room  of  these  technical 
ones,  are  employed, — these  natural  expressions, 
though  they  belong  not  to  the  language  coined 
by  lawyers,  belung  not  the  less  in  fact,  and  by 
rather  a  better  title,  to  the  English  language. 
The  words  thus  carefully,  because  necessarily. 
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excluded,  beloog  all  of  tliem  to  a  sort  of  caot 
or  slang,  the  opprobrium  of  the  body  of  the 
language:  a  sort  of  slaug  never  used  but  to 
a  bad  purpose,  incapable  of  being  ever  ap- 
plied to  any  ^od  one.  By  the  omission  of 
tliis  lawyer's'  jargon,  the  reader  (the  non- 
lawyer  at  least)  is  no  more  left  at  a  loss,  than 
he  iH  by  the  omission  of  that  other  sort  of 
flash  language  called  the  thieves'  cant  or  slang, 
the  language  in  use  among  unlicensed  depre- 
dators. 

The  Judge  for  whose  use  these  instruetiona 
are  designed,  is  a  judge  who^e  views  (the 
source  of  corruption  being  supposed  to  have 
beeu  previously  dried  up)  are  directed,  not 
to  the  established  ends  of  judicature,  but  to 
their  oppositrs,  the  ends  of  justice:  and  to 
such  new  views  the  common  language  of  En- 
glishmen will  be  found  as  congenial,  as  the 
established  lawyers'  slang  will  be  found  in- 
applicable. 
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OF    INTEREST    IN    GENERAL,   CONSIDERED 
A      UROUND      OF      UNTRUSTWOKTHIN  ESS     IV 
TESTIMONY. 

Whatsoevkk  be  the  general  disposition  and 
character  of  the  proposed  witness,  the  tnist- 
worthiocss  of  his  testiiiumy  is  liable  to  be  af- 
fected by  (he  interests  of  all  kiods,  to  the 
action  of  which,  at  the  time  of  delivering 
such  his  testimony,  he  hap|>€ns  to  stand  ex- 
posed. 

Between  the  ideas  respectively  denoted  bv 
the  words  interest,  motive,  hope,  fear,  good, 
evil,  pleasure,  and  pain,  the  connexion  is  in- 
separable. 

Without  motive  there  is  no  interest;  without 
hope  or  fear  there  is  no  motive ;  without  good" 
or  evil,  there  is  no  hope  or  fear;t  without 
pleasure  or  pain  there  is  no  good  or  evil. 

'  The  word  good,  tn  aa  far  as  any  precise  signiGc«t*Oii  ■• 
annexed  to  it,  denotes  inditfrrently  cither  pleaiare,  or  the  ne- 
gation of  piun. (present  or  fiiliirc),  or  whatever  ti  regarded  ai  k 
cause  mnrc  or  lets  probable  of  pleasure,  or  of  the  oe^tiw  cl 
pain,  I.  e.  (It  n  security  against  pain.  Take  away  the  idea*  ef 
pleasure  and  pain,  you  have  the  word  gx>od  without  a  meu- 
ing :  your  good,  if  so  jou  pe»tsi  in  calling  it,  your  goed^  d 
such  It  be,  is  of  no  value.  By  a  tew  ubiioua  caaogeii  llu* 
same  accoiinl  will  serve  an  well  for  nil  as  for  gewi. 

t  dxpectalioi)  of  au  cnrenl,  is  the  penuaaion,  more  or  Icn 
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To  the  several  sorts  of  interest,  therefore, 
coiTfspond  so  many  sorts  dV  moditioations  of 
motives,  hopes  and  fears,  good  and  evil,  plea- 
sure and  pain. 

The  interests,  the  influence  of  which  is 
strongest,  and  most  likely  to  be  exerted  upon 
testimony,  are  those  which  arise  out  of  the 
following  clashes  of  pains  and  pleasures. 

PLEASURES. 


1.  The  pleasures 

2.  The  pleasures 

3.  The  pleasures 

4.  The  pleasures 

5.  The  pleasures 

6.  The  pleasure* 

7.  The  pleasures 

curiosity). 

8.  The  pleasures 

9.  The  pleasures 
10.  The  pleasures 


of  taste. 

(if  the  sexual  appetite. 

of  wealth. 

of  power, 

of  reputation. 

of  ease. 

of  novelty  (or  gratified 

of  the  religious  sanction, 
of  sympathy, 
of  antipathy. 


PAINS. 

1.  The  pains  of  death. 

2.  Severe  bodily  torments. 

3.  The  pains  of'^povcrty. 

4.  The  pains  of  disgrace. 

5.  The  pains  of  labour. 

6.  The  pains  of  the  religiovis  .sanction. 
7.- The  pains  of  sympathy. 

i8.  The  pains  of  antipathy. 

ttroog,  of  iu  probnWlity.  Hopci*  cxpccinlion  offfooA;  tau, 
CxpecUtioD  of  evil :  in  the  impott  of  rncli  of  lli««e  irordu, 
tbcreforc,  two  distinct  idea*,  one  of  Uie  pcr*uuion,  the  in- 
inul  jadgtnont  or  M-nlimont,  ihc  olher  of  the  ercot,  the 
||t«nor  (ut^cct  or  object  of  ibc  judgment,  ■*  indndtd. 
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In  regard  to  pleasures  and  pains,  besides 
those  wiiich  ore  to  be  fount!  in  the  abo%*c  Usi, 
a  Variety  of  others  are  exemplitied  in  expe- 
rience. But,  in  whatsoever  number  and  variety 
those  which  are  not  inserted  in  it  may  be  to 
be  found,  tUey  will  (it  is  MtijipoAcd}  be  fiiund 
to  come,  all  of  them,  under  this  descripiioo, 
\h.  thai  the  pleasures  are  such  as  to  oe  at 
the  command  of  whosoever  possesses  the  taste 
or  relish  on  which  their  existence  depends,  fl 
and  by  that  means  are  incapable  of  exerting 
an  innucnce  on  testimony ;  the  pains  such, 
that  the  avoidance  of  them  depends  not  upon 
testimony. 

If,  in  the  case  of  a  pleasure,  it  be  of  such  a 
nature  as  to  be  on  some  occasions  at  a  man's 
command,  on  other  occasions  not  at  a  nan'i 
command  without  his  being  in  possession  of 
some  object  serving-  as  the  instrument  of  that 
jileasure,  and  the  possession  of  such  instru- 
ment is  not  to  be  obtained  without  money, 
but  is  to  be  obtained  by  money ;  the  pleasure, 
in  this  latter  ease,  comes  under  the  head  of 
the  pleasure  of  possexnioH,  with  relation  to  the 
matter  of  wealth, — and  becomes  pregnant  with 
one  of  the  interests  capable  of  acting  upon 
testimony,  viz.  pecuniary  interest. 

Thus,  (as  was  the  case  with  the  earliest 
astronomers),  if  a  man,  having  a  taste  (or 
astronomy,  can  content  himself  with  the  plea- 
sure of  contemplating  the  celestial  olijects  on 
a  clear  night,  so  far  the  pleasure  he  enjoys 
belongs  to  the  class  of  those  which  are  tiot 
pregnant  with  an  interest  capjihie  of  operating 
upon  teslimonv.  But  if,  to  enable  him  lo  reap 
this  pleasure,  tie  requires  an  ioslrument,  sucb 


I 
I 


Citf.  II-I 


INTERB&T. 


63 1 


I 


as  a  telescope,  the  property  or  use  of  which 
is  nut  to  be  obtained  by  biiu  but  lor  money, 
in  that  case  his  pleasure  is  pregnant  with  a 
sort  of  interest  which  is  cither  tlie  same  lAith 
pecuniary  interest,  or  equally  capable  of  ex- 
erting an  influence  on  bis  testimony. 

So,  again,  if  it  requires  him,  as  ihe  study  of 
astronomy  by  a  clear  night  without  aif  instru- 
ment would  do,  to  be  at  liberty ;  and  fur  want 
of  money  to  purchase  his  liberty,  he  is  confined 
to  a  chami>er  lighted  only  from  within.  So, 
again,  if,  having  a  relish  for  the  pleasures  de- 
rived from  the  ideas  of  the  sublime  and  beau- 
tiful, as  presented  by  natural  objects,  such  as 
the  sun,  the  numn,  mountains  and  valleys,  seas 
and  rivers,  the  objects  themselves  are  not  suffi- 
cient for  him,  without  the  assistance  of  Mac- 
pherson's  Ossian,  or  Thomson's  Seasons,  or 
Burke  on  the  Sublime  and  Beautiful ;  and  the 
books  arc  not  to  be  had  without  money,  nor 
the  money  without  testimony. 

So  again,  in  regard  to  pains:  for  example, 
the  pains  attendant  uu  this  or  that  disease 
or  ^indisposition.  If,  truly  or  falsely,  they 
are  understood  to  be  out  of  the  reach  <if 
cure,  they  too,  like  the  pleasures,  are  in- 
capable of  giving  birth  to  any  of  those  interests 
by  which  an  influence  is  occasiunally  exerted 
on  testimony.  But  if,  being  understomi  to  be 
within  the  reach  of  cure,  the  administration  of 
the  cure  is  (as  in  general  it  will  be)  necessarily 
attended  with  ex]Hrnse,  then  lliey  come  withio 
the  description  of  those  pains  which,  by  the 
Interest  with  winch  they  are  pregnant,  are 
capable  of  exerting  an  infiuencc  upon  testi- 
mony. 
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M'ithout  wine,  for  example,  or  without  sea- 
.bathing,  relief  (it  is  understood)  is  not  to  be 
had ;  by  means  of  wine,  or  of  sea-bathing,  it 
is  to  be  had  ;  but  the  wine,  or  the  sea-bathing, 
is  not  to  be  had  without  money,  nor  the  money 
without  testimony. 

Thus  much  for  illustration,  and  for  removal 
of  objections.  But  in  the  cases  here  oxempU- 
fied  it  is  sufficiently  evident,  that  though  at 
a  first  view  it  may  appear  that  by  the  pleasure 
or  pain  in  question  an  mtluencc  is  exerted  upon 
testimony,  and  that  on  that  score  they  ought 
to  have  been  comprehended  in  the  list ;  yet, 
upon  a  closer  examination,  it  appears  that  the 
interest  by  which  the  testimony  is  acted  upon 
in  those  cases,  is  neither  more  nor  less  tlian 
pecuniary  interest;  and  that  the  force  of  it  is 
proportioned  to  the  jiccuniary  value  of  the 
several  instruments  in  question,  the  instru- 
ments by  which  the  pleasure  is  expected  to  be 
procured,  or  the  pain  removed. 

The  degrees  of  which  the  scale  of  testimonial 
trustworthiness  is  susceptible,  can  rarely  be 
any  thing  belter,  any  thing  more  precise,  than 
merely  relative :  ahtoiute,  the  nature  of  the  sub- 
ject docs  not,  in  general,  allow  them  to  be. 
In  some  instances  (as  will  be  seen  presently), 
and  only  in  some  instances,  you  can  say  that, 
whatever  be  the  trustworthiness  of  the  testi- 
mony in  this  first  case,  it  is  less  in  that  other 
case,  still  less  in  that  third  case;  but  how 
much  less,  is  what  you  cannot  say  in  either 
case:  language  furnishes  you  not  with  the 
means. 

It  is  not  with  trustworthiness  lo  psychology, 
as  with  temperature  in  physics ;  in  which  you 
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can  say  not  only  it  was  cooler  yesterday  at 
noon  tlian  lo>ctay  at  the  same  hour ;  but,  by 
obseri'ation  taken  each  day  on  the  thermo- 
meter, you  can  express  the  difTerence,  by  num- 
bering in  each  case  the  degrees. 

The  only  state  of  things  in  which  the  force 
of  an  interest  (whether  in  the  character  of  a 
mendacity -promoting  or  in  that  of  a  menda- 
city-restraining interest)  is  susceptible  of  mea- 
surement, is  that  in  which  the  correspondent 
pleasures  or  pains  ha%'e  for  their  ethciciit  cause 
an  object  susceptible  of  mensuration. 

Out  of  all  the  species  uf  interest,  it  is  only  in 
two  that  this  case  is  verified,  viz.  pecuniary 
interest,  and  the  aversion  to  labour. 

Id  the  case  of  pecuniary  interest,  for  exam- 

,  every  body  sees,  that  upon  a  given  person 
ximity  and  probability  being  in  both  cases 

e  same),  the  operative  lorce  of  a  sum  of  20/. 
will  be,  practically  speaking,  (though  not  in 
mathematical  strictness),  double  that  of  10/. 

So,  in  the  case  of  aversion  to  labour,  the  ope- 
rative force  of  a  course  of  labour  for  two  hours, 
will  be.  practically  speaking,  double  that  of  a 
course  of  labour  of  the  same  sort  for  one  hour, 
and.  mathematically  speaking,  someiliing  more. 

The  irksomcncss  of  labour  depending  so 
much  more  upon  the  species,  than  upon  the 
quantity  as  measured  by  time;  and  uf  labour, 
the  same  in  species  as  well  as  quantity,  the 
degree  of  irksome ness  being  so  widely  different 
in  ditfercnt  individuals,  in  such  sort,  that  a 
quantity  of  labour  which  to  one  man  is  highly 
irksomir,  shall  to  another  be  not  merely  indif- 
ferent, but  highly  agreeable ;  quantity  of  labour 
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forms  but  aii  imperfect  and  incompetent  sub- 
ject of  mensuration. 

Theru  remains,  therefore,  tnoiicy  as  the  only 
efficient  cause  of  interest,  and  pecuniary  in- 
tcrest  as  the  only  interest,  the  force  of  which, 
'in  the  character  of  a  meudacity-re»training  or 
mendacity -promoting  interest  or  motit-e,  is 
comroudiuusly  measurable. 

Vet,  this  measuring  rule  once  obtained ;  by 
reference  to  this  (by  means  of  the  principle  o( 
commercial  or  commutative  exchange)  cases 
will  happen  in  which  the  force  of  any  other 
species  of  interest  may  by  accident  become 
susceptible  of  mensuration. 

Thus,  suppose  two  political  situations  afford- 

ing  honour  or  power,  (both  or  either),  without 

profit: — considering  each  by  itself,  it  may  be 

hoifficult  to  form  any  sort  of  estimation  ot  the 

degree  of  force  with  which,  in  the  character  of 

mendacity- restraining  or  promoting   interests, 

they  may  respectively  o[)erate  upon  the  mind 

,  of  a  given  {icrson.     But  sup))ose  them  to  have 

'been,  each  of  them,  the  objects  of  purchase 

and  sale,  the  one  having  been  bought  and  sold 

for  2000/.,  the  other  for  4000/.:  in  this  case, 

the  force  of  the  mtcrest  constituted   by  them 

respectively,  is  as  susceptible  of  mensuration 

as  that  of  an  interest  consiituted  by  money. 

For  Hii  injury  done,  or  Rup|>os€d  to  be  doue. 
the  party  injured  prosecutes  the  sup|>osed  ia« 
jurer.  He  knows  beforehand,  that  (such  vi 
the  course  of  practice)  he  will  not.  even  in  the 
event  of  his  succeeding  in  the  prosecution, 
receive  satisfaction  in  any  pecuniary  shape: 
he  understands,  on  the  other  hand,   that  the 
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amount  of  the  expense  on  his  side  is  not  likely 
li>  be  less  than  50/.  He  prosecutes  notwtlh- 
standing,  and  dehvers  his  testimony.  The  in- 
terest by  which  he  has  been  engaged  to  embark 
in  tliis  prosecution,  is  the  interest  created  by 
Lhut  iiioditicatiou  of  the  pleasure  of  Hiiti{>atliy, 
called  the  pleasure  (jf  revenge.  Here,  then, 
not  indeed  the  exact  force  of  that  interest,  but 
the  minimum  of  it,  is  given,  and  expressed  in 
money.  It  is  certain  that  it  acts  upon  him 
with  a  force  at  least  equal  to  50/.,  that  is,  to 
the  apprehension  of  losing  50/.;  since  he  |)ays 
60/.  for  the  purchase  of  a  chance  of  it.  With 
how  much  greater  a  force,  does  not  ap[>car :  since 
it  does  not  appear  how  much  more  he  would 
hare  spent  in  prosecuting,  rather  than  not 
obtain  the  pleasure  of  the  revenge. 

There  are  five  species  of  interest,  to  the 
action  of  all,  or  most  of  which,  a  witness  is 
generally  exposed  ;  all  concurring  in  exercising 
on  his  testimony  a  tutelary,  a  mendacity-and- 
falsity- rest  raining  influence ;  an  inHucncc  such, 
that  the  stronger  it  is,  the  greater  is  his  trust- 
worthiness: acting  consequently  in  the  cha- 
racter of  so  many  taiictioiis,*  contributing,  all 
of  them,  to  bind  him  to  the  obsen-ancc  of  the 
laws  of  truth.     They  are : 

I.  The  fear  of  labour,  or  love  of  ease ;  pro- 
duced by  the  difficulty  of  composing,  for  the 
occasion,  and  on  the  spot,  a  statement  which, 
being  more  or  less  false,  must,  to  answer  any 
purpose  that  can  be  answered  by  falsehood, 
wear  the  appearance  of  beingtnie.  Correspond- 
ing sanction,  the  physical  sanction,  m.  the 
self- regarding  branch. 

*  See  the  ItM  .chajiln  but  one  of  BooL  1. 
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2.  The  fear  of  shame  :  viz.  of  the  »hame.  and 

LConsequentcDiitempt  or  ill-will,  which  mankind 

'in  general  are  apt  to  entertain  towards  one 
who,  on  any  such  important  occasion,  i»  sup- 
posed to  have  wiilinKly  departed  from  the  line 

.of  truth.     Corresponding  sanction,   the  moral 

[or  ]>opular  j^anction. 

3.  The  fear  of  punishment,  legal  punish- 
'ment:  viz.  Kullering,  under  the  name  of  punish- 
ment, in  general  expressly  attached,  by  the 
power  of  the  law,  to  every  departure,  at  least 
when  wilfully  made,  on  any  such  occasion,  from 

r.thc  line  of  truth.  Sanction,  the  political  sanc- 
tion. 

4.  The  fear  of  supernatural  punishment:  of 
the  punishment  to  be  ex]>ected  m  case  of  every 

'  such  trans^^rcssioii,  at  the  hands  of  Almighty 
['Power.     Sanction,  the  religious  sanotion. 

5.  Regret  at   the   thoughts  of  the  evil,  of 
.'which,  at  the  charge  of  this  or  that  individual 

or  assemblage  of  individuals  (the  witness  him* 
self  not  included),  the  transgression  in  question 
I  may  be  considered  as  more  or  less  likely  to  be 
productive.  Sanction,  the  sympathetic  sanc- 
tion; another  branch  of  the  physical  sanction, 
.the  social  branch.* 

In  the  instance  of  sympathy,  the  direction 
I  which  it  acts  is  far  from  being  so  uniformly 
and  steadily  on  the  tutelary  or  mendacity-re- 
straining side,  as  that  of  any  of  the  four  preced- 
ing sanctions.     In  a  cause  of  a  purely  criminal 


•   These  aeverel  ipecics  of  intcrc*!  ■«  (craml  diSttmt 
■pecieg,  not  at  correspond inc;  to  no  ttaay  difiVrcnt  species  at 
pain  or  pleasure,  but  to  pain  or  pIcoMifr  in  gencTal,  coe 
dcicd  as  apt  tu  fluw  riom  so  roaoy  distinguishaMo  sources. 
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and  penal  nature,  presenting  a  defendant  there- 
by  exposed  to  punisluneiit,  and  no  iadividunl 
speciully  injured  on  the  other  side,  and  the 
witness  satisfied  of  his  guilt;  in  this  case,  the 
action  of  this  interest  (.siipposii)<^  all  the  other 
tutelary  and  mendacity  -  rc!«training  interests 
out  of  the  question)  would  be  solely  on  the 
-mendacity-promoting  side.  In  a  suit  between 
one  individual  and  another,  (punishment  out  of 
the  question,  and  nothing  in  dispute  but  money 
or  money's  worth,  claimed  by  one,  and  refused 
to  be  given  up  by  the  other),  love  of  justice,  aa 
well  as  all  partial  regard,  out  of  the  question, 
this  interest  could  have  no  place  on  either  side. 
Remains,  as  the  only  case  in  which  this  interest 
regularly  joins  its  force  to  that  of  the  other 
masses  of  interest  above  mentioned  as  consti- 
tuting the  tour  regularly -acting  mendacity- 
restraining  sanctions,  the  case  where,  the  suit 
being  purely  penal,  the  defendant  was  not 
guilty ;  i.  s.  does  not  present  himself  as  being 
so,  to  the  mind  of  the  person  whose  testimony 
is  considered. 

Of  the  several  sorts  of  interest  mentioned  in 
the  table,  there  is  not  one  that  is  not  capable 
of  acting  on  a  man's  testimony  in  a  sinister  di- 
rection, that  is,  in  thecharacter  of  a  mendacity- 
promoting  interest. 

Plor  is  there  one  to  which  it  may  not  by 
accident  happen  to  act  in  the  opjiositc  direction  : 
that  is,  in  the  character  of  a  mendacity-re- 
straining interest,  an  occasional,  casual,  men- 
dacity-restraining interest,  acting  in  conjunc- 
tion with  the  standing  tutelary  or  mendacity- 
restraining  motives  above  mentioned. 

Nor  is  there,  consequently,  a  sort  of  witness 
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to  %%*hose  testimony,  in  almost  aiiy  sort  of  cause, 
I  it  may  not  happen,  to  be  exposed  to  the  acltoa 
of  any  number  of  casual  interests  on  either  si 
or  on  both  sides. 

All  other  circumstances  being  the  same ; 
greater  the  affliction  of  the  party  suffering  by 
the  testimony  will  be  apt  to  appear  ia  the  eyes 
of  the  witness,  —  and  thence  (unleKA  in  as  far  as 
any  difference  can  he  seen  to  have  place)  the 
ffreater  it  is  in  reality,  i.  c.  in  the  cyCK  of  the 
jadge, — the  greater  the  improbability  of  tlic 
tcKtimony  being  mendacious. 

J.  One  reason  is.  that  the  greater  the  suffer- 
ing- of  the  party  against  wbom  the  testimony 
operates,  the  greater  is  the  force  with  wbicb. 
on  a  person  whose  individual  cbaraclcr  is  uo- 
kaown,  one  of  the  tive  mendacity-restraining 
E-«anctions,  viz.  the  force  of  sympathy,  may  be 
expected  to  act. 

rims,  in  a  criminal  caftc,  the  ptinishTnent 
being  capital,  or  in  any  other  way  uttra-pecu- 
Diary;  it  is  less  prubalitc,  that,  by  a  pecuniary 
interest  of  a  given  magnitude,  or  by  the  interest 
of  revenge,  a  man  should  be  induced  to  aim  at 
producing  the  conviction  of  an  innocent  defend- 
ant by  false  testimony,  tlmn  if  ihc  affliction  to 
the  defendant  were  confinetl  to  a  mere  pecu* 
niary  loss,  or  any  other  punishment  not  beyond 
pecuniary. 

2.  Another  reason  is  to  be  found  in  tliat  love 
of  justice,  which,  at  least  in  a  civilized  state  of 
society,  may  be  considered  as  having  more  or 
less  hold  on  every  human  breast.* 


iioa 
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*  lliis  love  of  juMic«.  commonplace  moraliits,  and  «rta  t 
oeftain  cUn   or  [ihilosophen,   n-oiild    Itc    likHy  la  call  on 
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Tbe  criminal  fact  bein^  by  the  BupposUion 
false,  and,  by  tlie  vvilne.ss  in  question,  known  to 
be  so;  the  punishment  (supposing  the  inHicUon 
of  it  produced  by  the  testimony)  will,  by  the 
supposition,  be  unmerited,  unjust. 

Were  it  not  for  this  love  of  justice.^the 
punishment  about  to  be  producetl  by  the  tes- 
timony, in  case  of  iln  being  mendacious,  being 
the  same, —  the  disinciinatioa  to  give  iulu  the 
mendacity  would  be  the  same,  whether  in  point 
of  fact  the  charge  were  true  or  faUe,  and 
the  punishment,  accordingly,  merited  or  un- 
merited. But.  of  a  disposition  contrary  to  such 
inditfcrencc,  the  prevalence  seems  to  be  indi> 
cated  by  general  ex]>eiience. 

To  exert  au  intlucnce  on  teKtimony,  an  in- 
terest, be  it  what  it  may.  acting  in  which  of 
the  two  opiwsitc  directions  it  may,  must  exist 
(the  idea  of  it  as  existing  must  at  any  rate 
be  present  to  the  mind)  at  the  time  of  deliver- 
ing the  testimony. 

If,  at  that  time,  a  mau  does  not  stand  exposed 
to  tbe  action  of  any  interest  urging  in  a  sinister 

orqpnalprmciplcofhutmuiBature.  ExjicneoceprOTMUMCoii- 
tniy :  t^  any  &tt«iitive  obwtrver  of  the  proenos  of  tbe  huiuui 
wind  in  early  youtli,  tlic  gradual  groalli  of  it  may  be  uaccJ. 

Amoiig  th«  almost  innumerable  usociktions  by  which  thit  , 
love  ofjtKiice  ii  nMiished  and  (oMered,  diat  om  ta  whioli 
it  protmbly  owes  the  eieatest  put  of  ita  SUa>f:tb,  tuiae* 
from  a  coniictinn  which  cannot  fail  to  impnis  itaelf  upoa 
th«  mind  of  every  human  bdog  pOfoeaaed  of  an  orilioary 
iharo  of  iRtcII«ct. — the  coovictioo,  tbat  if  other  penona  ia 
general  were  habitually  and  universally  to  dkrv|i:ard  tlie  rules 
of  juttice  in  their  conduct  toiratdi  hitn,  lii«  deMruclion  would 
be  the  »p«edy  conaec|u«uL-e:  and  ibal  by  every  single  iiutance 
of  dnreKard  to  iIkmc  rule*  on  the  piift  of  any  one,  (himactf 
■iirludcd),  the  pfobabilit*  of  future  viotaiiom  of  the  aaiii« 
nature  n  more  or  If »«  ini-teajcJ. — Editor. 
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direction,  it  matters  not  to  what  interest  act- 
ing in  that  directiun  he  may  have  stood  ex- 
posed at  any  former  period.  His  testimony  wilt 
not  be  a  less  conect  or  complete  exprcsnion  of 
the  recollections  presented  by  bis  memory  at^ 
that  time.  ■ 

But,  should  that  have  happened  which  is  very 
apt  to  Imppun,  and  which  in  almust  all  in- 
stances will  have  happened,  viz.  that,  antece^ 
dcntly  to  the  judicial  statement  which  a  man 
makes  on  the  judicial  occasion  under  the  au- 
thority of  the  judge,  he  has  held  discourse 
relative  to  the  fact  in  question  (whether  in 
writing  or  vivd  voce)  in  the  presence  of  any 
other  person  or  persons ;  in  this  case  he  b&tfl 
an  interest  in  not  delivering,  on  any  judiciaF 
occasion,  any  such  testimony  as  shall  be  irre- 
concilable with  the  antecedent  discourse.  Thii 
interest  is,  at  any  rate,  the  interest  of  his  repu- 
tation ;  the  motive  for  perseverance,  the  fear 
of  shame:  and  to  this  must  he  added,  iu  mtmy 
cases,  the  fear  of  punishment ;  viz.  of  puni^li- 
ment  which  the  falsehood  may  be  a  means 
of  drawing  down  upon  him,  in  case  of  a  pro- 
secution as  for  perjury,  supported  by  the  tes- 
timony of  the  persons  in  whose  presence  it 
happened  to  him  to  deliver,  on  that  former 
extra-judicial  occasion,  a  statement  with  whrdt 
his  present  judicial  testimony  is  irreconcil- 
able.* 

'  Of  the  influence  above  spokenof  lu  the  t«it,  thecowaf 
Elnnbcth  Canning:,  niinn  1754,  repodcd  in  ihc  State  Triok, 
aflbnl*  B  Rieinonibic  example.  Out  ol'  the  knowledge  of  fad 
friend*,  Nbc  had  been  abseni  Tiom  home  for  about  n  moothi 
upon  lomtt  love  errand.  Oo  lier  retain,  bein^  prawcd  hj 
interrognlioiiB,  alte  fabricated  a  aiorf  of  her  haring  been  m* 
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To  the  action  of  this  interest  a  man  stands 

lexposed,  whether  the  antecedent  cxtra-jiidi- 
rcial  statement  was  true  or  false.  If  false,  here 
then  are  two  of  the  standing  tutelary  and  men- 
dacity-restraining interests,  fear  of  shame  and 
fear  of  punishment,  acting  by  accident  (one 
or  both  of  them)  in  the  direction  and  cliaracter 
of  mendacity-promoliiig  motives. 

Aut  thai  ill  tliis  case  ihry  act  in  general, 
either  of  them,  with  their  whole  force  on  the 
sinister  side.  For  here,  the  testimony  dictated 
by  the  fear  of  shame,  with  or  without  the  fear 
^ot  punishment,  is,  by  the  suppo!»itinn,  false  and 
*  mendacious:  it  lieing  false,  the  discovery  of 
its  falsity  will,  in  a  »:reatcr  or  less  degree,  be 
probable :   and  should  such   discover^'  event* 

ricd  offfor  the  puii»o«e  of  violation  toahoiuuofill-fuiDir,  uCew 
mileo  from  bcr  luw Ju  iu  Lotidon;  from  whuiioc,  alter  bciiig  kepi 
nilhout  food  for  wottK,  in  a  miuiiw^r  alnuMt  mir.iculout,  sbc 
at  ItD^h  tandc  lurr  cKcupu  tuinolBtcl.  'Tin:  itory  ucitiii^ 
public  tUfntioQ,  two  women  w6t«  appRlivmled,  ami  triistl 
for  ihrit  lives,  m  foe  h«viitg  robbed  her  in  tbut  hauwr,  and  one 
of  tht-in  convicted.  The  »lotj  being  ot  compound  of  imptoln- 
^Dbilitics,  the  convit  t  wan  mpilrd ;  and  in  tlio  inlrrvut,  cuuiitiT- 
^^ridcnccof  ihr  alihi  kiml  prcwntinc;  iiwlf  in  abundnitre,  the 
wi»«  pncHCCuiL-d  for  pf  tjury  j  and,  after  n  inid  of  ibo  un*s- 
uupk-d  iluration  of  foiirtovn  (U^-s,  convii-ud  :  on  «vi<lcDCC 
which,  though  at  that  time  it  divided  th.-  biiD<.-h  at  ibe  Old 
Bailey  (roinpoK<l  cbiefly  of  nldnmrn)  into  two  n^'Oily  ctiual 
parts. — Invcs,  at  tliis  Imc  of  dny,  not  the  vMitlcst  doubt. 
She  was  in  conM*)ucncc  troiuponed  to  ABMrrica  for  seven 
ymn. 

In  lhi«  instance,  by  (he  fotcc  of  one  of  ibe  talclary  io- 
tercats,  fear  of  &haii>e,  the  wretched  woman  nu  driven  (wie 
we)  into  an  enleipriie  of  murdef  n^iiiM  ibe  lives  of  two 
innocent  penons:  as,  by  tbe  niM  uupolK,  so  many  iin- 
happy  women  are  trtety  day  drawn  into  n  transi^reaaion, 
which,  by  a  blind  abuse  of  power,  is  dcvolnd  to  tbe  suw 
murderous  puoisbmeut,  because,  tiy  au  abuse  of  ianptagr. 
coIImI  by  the  sanw  Dome. 
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ually  take  place,  then  comes  the  shame  and 
the  piinisltment  on  that  side. 

Thuugh  it  is  only  where  present  at  the  tun«. 
that  an  interest  of  any  kind,  actiug  iu  a  sitiister. 
mendacity-promoting  direction,  can  exercise 
any  influence,  pnKluce  any  falsity,  in  the  tes- 
timony; yet  neither  should  the  intlucnce  of 
any  interest  Ly  which  it  may  have  happened 
to  the  testimony  to  have  been  acted  upon  at 
any  aiitecc<lci)t  period,  be  in  every  case  disre- 
garded. Supposing  the  wilncsK  not  tied  dovm  ^ 
by  any  antecedent  cxtra-judiciat  statement  a-'^  f 
above,  tliere  is  mi  interest  promptins  him  to 
represent  the  matter  in  any  other  light  than 
that  in  wliich  it  presents  itself  to  his  recol- 
leclion  at  the  time.  But  the  inHiience  of  in- 
terest is  not  confined  to  the  operation  of  de- 
livering the  testimony,  nor  to  the  point  of 
time  at  which  that  operation  is  pcrfonnttl. 
At  the  time  when  the  fact  in  question  took 
place,  it  may  have  influenced,  perverted,  and 
partialized,  the  perceptions  presented  by  il, 
the  sort  of  cognizance  taken  of  it :  at  aoj 
succeeding  point  of  time,  it  may  have  infia- 
cuccd  in  like  mauncr  the  recollection  of  il. 
the  picture  retained  of  it  in  the  mind.  For  tlw 
will  is  on  all  occasions  liable  to  be  influenced 
by  interest.  Attention  is  in  great  measure  at 
tlie  command  of  the  will :  and  by  a  partial 
direction  given  to  the  faculty  of  attention, 
conception  and  reconcction  are  both  capable 
of  heing  rendered  imperfect,  and  partial  to  a 
side. 

On   looking  over  the   list  of  interests 
motives,  this  or  that  one  will  be  apt  to  present 
itself  as  being  likely,  upon  an  average,  to  act 
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uith  greater  force  than  this  or  that  other.  But 
there  is  no  species  of  interest,  the  action  of 
which  has  not,  by  the  lestiajoiiy  of  experience, 
been  proved  to  be  occasionally  susceptible  of 
every,   or  almost  every,  degree  of  force,  from 

»Uie  lowest  to  the  highest.  In  particular,  there 
is  none  the  action  of  which  is  not  susccpliblo 
of  a  dc^ce  of  force  equal  at  least  to  that  of 

•  pecuniary  interest  created  by  the  greatest  sum 
of  money  that  has  ever  been  depending  iipoo 
a  man's  evidence. 

A  consequence  is,  that  from  the  mere  obser- 
vation of  Uie  species  of  the  interest  to  which 
the  action  of  a  man's  testimony  is  exposed,  no 
just  inference  can  be  formed  respecting  the 
degree. 

Another  consequence  is,  that  neither  on  the 
number  of  interests  and  motives  acting  on  the 
same  side,  can  any  such  inference  be  grounded. 
For  8up]K)se  half  a  dozen   motives  acting  on 
one  side,  and  on  the  uiher  no  more  than  one : 
Bin  the  instance  of  each  of  the  half  dozen  id- 
™tercsls,  the  degree  of  force  may  be  so  low,  and 
at  tlie  same  time  that  of  the  single  interest  so 
high,  that  the  single  one  may  preponderate. 
H      This  state  of  things;  is  actually  exemplified 
^in  the  case  of  jwrjiiry  for  lucre.     In  the  cha- 
racter  of  a  seducing,  a   mendacity-promoting 
^  motive,  the  force  of  pecuniary    interest    pre* 
^  pondcrates  over  that  of  all  the  standing  tuie* 
lary   and  mendacity -rest  raining  motives,  love 
of  case,  fear  of  shame,  fear  of  punishment,  fear 
of  God,  sympathy  for  the  injured :  two,  three, 

■  four,  or  ail  five  ot  them,  as  the  case  may  be. 
If,    from    the  action  of  five  interest's  of  as 
many   diflurent    xpccios   on    one    side,    while 
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there  is  but  one  that  acts  on  the  opposite 
side,  the  inference  of  the  preponderaucy  of  the 
five  over  the  one  is  not  conchisive ;  much  less 
can  the  opposite  iDference  be  so,  the 
ponderancy  of  the  one  over  tlie  five.  On  this 
subject,  though  no  just  inference  fit  for  the 
guidance  of  judicial  conduct  can  be  deduced 
irom  numbers,  yet  if  it  were  necessary  to 
frame  suck  an  inference,  Uic  one  nearest  to 
truth  would  be  that  which  should  pronounce 
the  chance  iti  favour  of  the  preponderancy 
the  five  to  be  as  5  to  1 . 

As  the  conformity  or  disconfonnity  of  a  man'' 
testimony  to  the  line  of  truth,  will,  in  relation 
to  each  distinguishable  fact,  depend  upon  the 
clear  amount  of  the  aggregate  force  ofmteiei' 
acting  upon  it  in  relation  to  that  fact,  —  aiii 
that  an>ount  will  depend  upon  the  'ditferenca 
between  the  sums  of  the  forc-cs  on  both  sides; 
it  is  equally  the  business  of  the  judge,  (in  order 
to  enable  himself  to  form  a  right  judgment  con- 
cerning the  credence  due  to  the  testimony),  to 
bring  to  light  all  those  interests.  To  confinft 
his  consideration  to  any  one  of  them,  would 
he  as  effectual  a  means  as  he  could  employ* 
were  it  his  desire  to  be  deceived. 

The  testimony  of  every  man  being  at  ail 
limes  exposed  to  the  action  of  the  tutelarv. 
the  mendacity-restraining  interests,  some  or  all 
of  them;  while  his  being  exposed  to  the  action 
of  any  interest  acting  in  a  sinister  direction, 
acting  in  the  character  of  a  mendacity- pro- 
moting interest,  is  but  matter  of  accident ;  it 
follows  that  in  the  case  of  any  given  witness, 
(antecedently  to,  or  ab-^traction  made  of,  hi* 
particular  situation    and  circumstancesl.   truth 
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is,  in  every  part  of  lits  lestimony,  more  pro- 
liable  than  talschood.  The  only  interest  he 
has,  acts,  on  tliiK  Kupposition,  on  the  side  of 
truth. 

On  this  supposition,  the  absence  of  menda* 
city,  and  even  of  bias,  is  on  his  part  certain. 
The  truth  of  his  testimony  would  aUo  be  equally 
certain,  were  it  not  for  the  infirmities  to  which, 
in  the  character  of  a  witness,  the  intellectual 
part  of  every  man's  frame  is  liable;  viz.  I. 
original  mis-conception  or  non- perception ;  2. 
subsequent  oblivion  or  niis-recollcction  ;  3.  mis- 
expression. 

So  many  ditl'eri.*nt  facts  as  there  are,  that  it 
foils  in  a  man's  way  to  speak  of  in  the  delivery 
of  his  testimony ;  to  the  action  of  so  many  dif- 
ferent groups  of  interests  may  it  happen  to 
his  iCKlimuny  to  be  exposed. 

A  consequence  is,  that  the  testimony  oftho 
same  man  may  be  true  in  some  parts,  false  and 
DienduciouK  in  others. 

Where  a  man's  testinony  is  not  ex|»OHed  to 
the  action  of  any  interest  acting  in  a  sinister 
direction,  he  will  either  have  no  wisli  nt  all 
in  relation  to  the  event  of  the  cause,  or  if  he 
hiis  any  wish,  it  will  be  on  the  itidc  of  truth 
and  justice. 

If,  at  the  same  time  that  it  stands  exposed  to 
the  mcndacity-restraiuing  force  of  the  tutelary 
interests,  it  is  ex]K)se<l  tu  the  fitrcc  of  any  in- 
terest or  group  of  interests  acting  in  a  sinister 
direclion,  his  wishes  will  be  on  that  side :  and 
his  icstiraouy,  if  true,  will  pro  latito  have  run 
counter  to  the  current  of  his  wishes.  If,  at  the 
same  time,  it  is  ex|H)sed  to  the  force  of  any 
icular   occasional    interest    acting    on   the 
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same  side  with  that  of  the  standing  lutelai 
ones,  there  will   tlicu  be  interest  against  in 
terest ;  and  his  wishes  will  be  on  the  one  siJ 
or  the  other,  according  to  the  comparative  forci 
of  the  contending  masses  of  casual  interest. 

When  the  testimony  of  a  man  is  delivered,  i: 
a  cause  in  which  he  is  a  parly  concerned  i 
interest;  in  respect  of  every  fact  which,  to 
eyes,  presents  itself  as  of  a  nature  to  exerci 
an  intiuence  on  the  event  of  the  cause,  hi 
testimony  is  exposed  to  tlic  action  of  interest 
in  a  sinister  direction ;  and  by  whatever  part 
of  his  testimony  (if  any)  a  fact  is  asserted,  the 
tendency  of  which  is  to  contribute  any  thin? 
towards  causing  the  suit  to  terminate  to  bis 
disadvantage,  that  part  of  his  testimony  runs 
counter  to  the  current  of  his  wisheii.  Am  oR 
as  this  is  the  case,  (i.  e.  that  a  fact  po&scssin| 
such  a  tendency  is  disclosed  by  his  testimony, 
there  is,  in  regard  to  e\'er)'  such  fact  so  asserted 
by  him,  a  certainly  that  tlie  disclosure  of  it 
has  not  been  brought  about  by  the  action  of 
any  sinister  interest ;  and  therefore,  that,  if  not 
true,  it  is  at  any  rate  not  believed  by  him  to 
be  false:  and  that  the  falsity  (if  there  be  any) 
is  the  result  not  of  any  sinister  interest  actJoy^ 
on  the  will,  hut  of  some  iniirniity,  (as  ;il>ovc)^ 
the  seat  of  which  is  in  the  intellectual  branch 
of  bis  frame.  In  so  far,  therefore,  aa  the  tes- 
timony a  man  gives  is  of  a  nature  to  operate 
to  his  disadvantage,  it  presents  a  stronger 
reason  for  its  being  regarded  as  true,  than 
can  be  presented  by  testimony  to  the  same 
effect  by  any  other  person.  As  far  as  a  man's 
testimony  makes  against  himself,  it  produces 
naturally  on  the  mind  of  the  judge  a  stronger 
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pcrKiiaaion  of  its  truth,  than  can  be  produced 
by  the  testimony  of  any  extraneous  witness. 

To  gain  credence  for  a  fact  which,  true  or 

,      &lse,  has  been  believed  by  the  witness  to  be 

b.true ;    instances    have    sometimes    happened. 

"  where,  by  his  testimony,  he   has  deposed   to 

facts,  of  the   falsity  of  which  he  himself  was 

conscious  at  the  time.* 

Hence  auothcrconsidcratifii),  helping  to  shew 
the  weakness  of  the  inference,  that,  because  in 
one  part  of  his  testimony  a  man  hay  been  false, 
even  to  mendacity,  therefore  in  all  the  other 
parts  of  his  testimony  he  has  also  been  false : 
the  erroneousness  of  the  rule,  False  in  one 
thing,  therefure  in  every  thing;  or.  Once  false, 
and  always  false. 

Without  being  mendacious,  it  may  happen  to 
a  man's  testimony  to  be  false ;  and  that,  too,  ^ 
erea  in  consequence  of  the  action  of  interest:  fl 
this  is  the  case  o(  Itias. 

By  the  force  of  bias,  understand  the  Ibrce  of 
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*  To  >ppij  thit  to  religioa.  In  perbap*  all  religions  then 
bnvc  iKcn  •nam  mindea  perfonned,  and  Tithe  account!  of 
miroclr*  never  prffotmcd.  But,  {torn  a  man'*  barini;  joined  in 
the  [icrronnancc  of  a  liuua  mirarir,  or  rabricalol  an  account 
or  a  miracle  known  by  himicIT  never  ta  hare  been  pcrfonned, 
m  Kic  noi  lo  roncluHr  tlmt  in  each  intiance  be  bos  ditbclicvcd 
Uio  fxiiilcncv  or  oiiracln  of  earlier  date,  mid  to  bave  been 
wrought  undrr  ili»  (nine  leliffioo.  Thne  miraclu  (uy*  be  to 
himfrlO  arc  true  ;  but  at  the  pri^KOt  conjuncture  llwy  do 
not  produce  that  crncrnl  conviction  whici)  it  were  to  much 
lo  be  wiihtd  Ihcy  did.  Let  n>  aid  tbn  efficacy  of  initb  by  ■ 
piout  and  n>cful  rnlKliootl. 

By  whouisucvci  cW  such  policy  may  be  condemned,  it  cui 
n«*cr  with  an;r  coniistmcy  be  condumned  by  any  of  tho«c 
lawvcr*.  wtio,  on  luclt  nn  infinite  nricly  of  occuioQi,  and 
vhnout  any  aMignable  (perilic  utr,  hat-e  |^iv«n  itiTcntioa, 
curtency,  or  mppott,  to  k>  many  pcnucio«i  fid»cbou<b. 
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any  interest  acting  on  his  testimony  in  a  sinister 
direction,  and  in  such  manner  as  to  produce, 
on  the  giart  of  such  his  testimony,  a  de|)anure 
from  the  line  of  truth,  but  a  dejtarture  such  as 
he  is  not  conscious  of. 

Falsehoods  produced  by  bias,  arc  such,  and 
such  alouc,  of  the  falsity  of  which,  he  by  whom 
the  false  testimony  is  delivered  is  not  conscious 
at  the  time. 

It  is  not  every  sort  of  falsehood,  thai  a  man  is 
capable  of  uttering,  or  at  least  apt  to  utter, 
without  being  conscious  of. 

The  sorts  of  falsehoods  into  which  a  maji  is 
most  apt  to  !>c  Iwl  are  the  following,  viz. 

1.  ^Negative  falsehoods;  falsehoods  consist- 
ing in  the  denial  of  some  fact  or  circumstance 
which  in  reality  took  place. 

A  man's  attention  is,  in  a  great  degree,  at 
his  command :  which  is  as  much  as  to  say, 
under  tlie  direction  of  his  wishes.  What,  on 
any  account,  he  finds  a  pleasure,  an  unmixed 
pleasure,  in  attending  to,  he  attends  to  of 
course :  what  it  gives  him  ])a)n  to  attend  to, 
(understand,  a  clear  balance  on  the  side  i>f 
pain),  he  withdraws  his  attention  from ;  unices 
the  pain  produced  by  the  perception  be  so 
great  as  to  divest  him  of  the  command  he  pos- 
sesses over  his  attention  in  slighter  cases. 

2.  Falsehoods  in  degree ;  or.  in  other  words, 
falsehoods  of  exaggeration:  falsehoods  resjiect- 
ing  degree,  viz.  in  number,  weight,  or  measure. 
Of  the  exact  degi'ce  he  has  no  recollection,  of 
the  correctness  of  which  he  is  himself  per* 
suaded:  if  he  has,  the  falsity  is  mendacity,  not 
the  nurc  result  of  bias,  lie  is  fearful  of  depart- 
ing from  the  truth,  to  the  prejudice  of  that  side 
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to  which  his  wishes  are  attached  :  by  tliis  fear 
he  is  driven  into  an  error  ud  the  opposite  side, 
an  error  tu  the  prejudice  uf  tlie  opposite  side. 
Suppose  the  falsity  consists  id  representing  the 
dei^ree  greater  than  it  is.  Under  the  appre- 
hension of  reprejtenting  it  as  less  than  the 
reality,  he  has  represented  it  as  being  greater. 
The  considerations  which  pleaded  in  favour  of 
increase  being  conformable  to  the  bent  of  hts 
wishes,  being  agreeable  to  him,  being  sources 
of  pleasure,  the  force  of  his  attention  was  di- 
rected upon  them,  since  it  went  to  increase 
that  pleasure.  On  the  other  side,  pain  being 
the  consequence  and  accompaniment  of  the 
attention,  the  attention  as  naturally  turned 
aside  from  it. 
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CHAPTER  III. 


or  PECUXIAHT  INTEBKST,  CONSIDERED  AS  4 
UHOUM>  OF  UN'1*UUSTWUUTH1N£&S  IN'  1  KH- 
riMONY.* 


In  eslimat'mg  the  force  of  a  pecuniary  inter- 
est in  its  action  upon  the  te«tiniuny  of  a  mao. 


•  If  the  slight  nkctch.in  (he  wnyof  inrtniclion,  hcft  gna, 
be  of  use  with  reference  lo  the  prt-feni  j>urpotc«,  to  will  it  for 
thcpiirposeofiliven  olher  openitious  pcrfortnablc  on  ibc  MA 
ofjudicBture  :  ok,  for  examplo  : 

1.  Liquidation  of  the  (juantum  of  punishniciit,  irken  (ja 
pnrt  or  in  whole)  pecuninry. 

2.  Lmuidation  of  the  quBntum  which,  in  th«  name  ofMtif- 
CKlion  for  Ion,  witli  or  widtout  injuryt  >  pluntlff  ou^t  lo 
ncem, 

3.  Liquidation  of  tlie  quantum  nhich,  on  the  uiiiu  tcon, 
a  defendant  ought  to  bo  coiupcllcd  to  pay. 

For,  on  this  f^roiind,  the  views  of  (he  judge  will  be  incoci- 
plele  and  partial,  if  fwhcic  the  importance  of  ibe  c&um  wtr- 
rants  it,  and  the  ditiercucc  of  circuButancci  it  consitlfniile) 
the  circitmstanccs  on  both  sides  be  not  takeo  into  ibe 
Kccount. 

4.  Adjustment  of  the  pecuniaTy  burthen  proper  lo  be  OCC*- 
■ionally  tniposcd  on  parties,  eitmncous  witnMSea,  or  tUfd 
persons,  iu  the  course  of  proctduro,  rather  than  ihatfaJIaFe  of 
juiiticc  or  misdeeision  should  take  place.  See  Book  IX. 
Partll.  Cases  ih  wiiich  Exctusiu:f  is  FKOPtR.  Chap.3 
and  3.  Vexaliort  ond  Eipense. 

On  all  these  aocounti  taken  together)  a  compleic  aad 
carefully  constructed  set  of  tiistructioDs  on  thi&  hvud  wouU, 
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whose  clioracter  in  respect  of  probity  in  not 
taken  into  cousideratton,  two  main  points  are 

(to  )>e  considered. 
I.  The  value  of  the  respective  interests  in 
themselves. 
2.  The  pecuniary  circumstances  of  the  per- 
son. 

I  In  estimating  the  value  of  a  pecuniary  inter- 
est, four  paints  are  to  be  considered. 
I.  The  magnitude  of  the  sum  by  which  it 
ia  represented. 
2.  The  value  of  it  in  respect  of  time,  i.  e.  ac- 
cording as  it  is  in  possession  or  not  in  poBses- 
sion. 

3.  If  not  in  possession,  the  value  of  it  in 
■  respect  of  certainty,  according  as  the  interest  is 
vested,  or  the  |>osscssioii  depending  for  its  com- 
mencement upon  contingencies. 
K  -4.  The  duration  of  it:  in  respect  of  which 
(in  80  far  as  the  interest  is  repre.'iented  by  a 
sum  of  money)  perjaituity,  unk-.ts  any  thing  be 
specified  to  the  contrary,  is  sup]>osed. 

■  In  whatsoever  shajK;  the  property  creative  of 
the  interest  happens  to  be;  —  wlicre  (for  the 
purpose  of  conijiarison  with  another  interest) 

I  any  correct  estimate  is  to  be  formed  of  it, 
they  must,  if  not  already  existing  in  the  shape 
of  a  sum  of  money,  be  reduced  to  that  shape*  • 
The  value,  and  consequently  the  mendacity- 
promoting  force,  of  a  jwcuniary  interest,  the 
money  not  being  in  baud,  is  less  and  less,  in 


in  every  cod«  of  procedure,  bo  s  fit  and  aMfU,  not  to  ny  « 

Btcawary.  document. 

The  iM«<>ciii  ;irclpnd«  to  no  other  chtraclM  thtn  that  ofa 
iplG,  and  iiupcift-ci  otilliDc. 
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proportion  as  the  time  at  which  it  is  to  be  in 
nand  is  more  and  more  distant. 

So,  (the  time  ut  which,  if  at  all,  it  is  to  come 
in  band,  being  given),  in  proportion  as  the  event 
of  its  c(imiii;j:  in  hand  is  more  or  less  uncertain: 
i.  e.  in  the  proportion  between  the  number  re- 
presentative of  the  chances  against  its  coming 
in  hand,  and  the  nnmber  repre.sentative  of  the 
cliauces  in  favour  of  its  coming  in  hand. 

In  regard  to  uncertainty,  a  distinction  must 
be  noted  between  the  case  where  the  event 
de|)ends  merely  upon  physical  causes,  not  de- 
pending in  ordinary  cases  upon  the  will  of  man, 
(such  as  the  death  of  Titius  before  that  of  Sera- 
pronius) ;  and  the  case  where  it  depends  wholly 
or  partly  ujion  moral  causes,  (such  as  the  will  of 
Titius  or  Sempronius).  In  the  former  case,  the 
interest  will  in  general  have  a  rateable  value ; 
and  the  force  of  it  may  be  rated  at  the  sum 
which,  if  sold,  it  would  (as  supposed)  produce. 
Id  the  other  case,  it  cannot,  generally  speaking, 
have  any  rateable  value ;  and  yet  the  force  of 
it,  when  acting  upon  testimony,  may  be  little 
different  from  that  which  it  would  act  with, 
were  the  receipt  of  the  sura  regarded  as  not 
subject  to  uncertainty. 

Suppose  a  son,  the  only  child  of  his  father, 
the  father  a  widower,  and  beyond  the  age  at 
which  it  is  usiml  for  men  to  marry,  or,  if  mar- 
ried, to  beget  children :  the  estate  of  the  father 
at  his  own  dis[)n.sal.  not  assured  to  the  son  by 
law:  of  the  disposition  of  the  father,  in  respect 
of  amity  towards  the  son,  nothing  known,  there- 
fore amity  to  be  presumed.  At  market,  the 
interest  of  the  sou  in  the  property  in  posscssiim 
of  the  father  (he  not  joining  in  the  sale)  would 
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not  be  saleable.  Yet,  suppose  Uie  title  of  the 
father  lo  the  whole  estate  to  be  in  dispute,  and 
the  son  examined  as  a  witness  :  the  force  with 
which  the  mendacity-promoting  interest  cre- 
ated by  the  value  of  the  estate,  actt;d  upon  bis 
bosom,  would  not  be  in  this  case  materially 
less  than  what  it  would  be  had  the  estate  been 
assured  to  him  by  law.  viz.  to  be  received  by 
him  after  and  u)H>n  his  father's  decease. 

In  like  maimer,  (even  setting  aside  whatever 
interest  might  in  this  case  be  constituted  by 
the  tie  of  sympathy),  the  force  with  which 
their  respective  interests  in  the  estate  acted  on 
their  respective  bosoms,  would  not.  in  the  bo- 
som of  the  son,  be  diminished  by  a  sum  so 
great  as  the  sum  rcprcKentalive  of  the  value  of 
the  estate  for  and  during  the  father's  life;  inas- 
much as,  during  the  life  of  the  father,  the  son 
is  naturally  a  sharer  in  the  advantages  attached 
to  the  father's  property,  notwithstanding  the 
legal  dependency  ot  the  quantum  of  that  share 
upon  the  father's  pleasure. 

In  a  rough  way,  and  even  in  a  way  suf- 
ficiently adapted  to  divers  other  purposes,  the 
state  of  a  man's  circumstances  may  be  ex- 
pressed by  the  dilference  between  the  saleable 
value  of  his  property  in  hand,  and  the  sum  of 
the  debts  (including  pecuniary  obligations  of  all 
sorts)  to  the  discharge  of  which  he  stujids 
bound. 

But,  for  the  purjtose  of  estimating  the  seduc- 
tive force  with  which  a  given  mass  of  pecuniary 
interest  may  be  considered  as  acting  on  a  man's 
te-stimony,  several  other  circumstances  will  re- 
quire to  be  taken  into  account,  viz. 

1.  The  state  of  his  pecuniary  circumstances 
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in  respect  of  present  exigency,  or  the  propor- 
tion between  present  need  and  present  nieaas: 
and  this,  whether  tlic  sum  in  question  be  Dced'- 
ful  for  the  purpose  of  procuring  greater  profit, 
or  of  saving  him  from  grcuter  loss.  Remember, 
to  this  purpose,  the  story  of  Esau,  who,  under 
,  the  pressure  uf  hunger,  sold  his  birthright  fur  a 
Lmess  uf  pottage. 

r  2.  Proportion  between  his  exigencies,  ia  re- 
ject of  domestic  relations,  and  his  pecuniar)- 
means  ;  according  hs  the  ctfcct  of  such  relatious 
38  to  charge  him  with  pecuniary  obligations,  or  ■ 
.to  afford  liini  pecuniary  8up|)ort,  Whether  the 
proposed  witness  be  of  the  one  sex  or  the 
other;  be  unmarried  or  married;  be  childless  ■ 
or  have  children,  and  in  what  number,  aod 
whetlier  arrived  or  not  arrived  at  a  slate  of  self- 
maintenance  ;  whether  they  be  respectively  of 
that  sex  which  has  fewest  wants  and  moBt 
resources,  or  of  that  which  has  most  wanta  and 
fewest  resources;  with  what  other  relations  (if 
any)  in  any  of  the  lines  of  natural  relatiouship, 
descending,  ascending,  or  collateral,  the  wit- 
ness has  any  connexion,  contributing,  as  above, 
to  augment  the  sum  of  his  resources  on  one 
hand,  or  that  of  his  exigencies  on  tJie  other. 

3.  Proportion  between  his  pecuniary  meui 
(viz.  the  clear  amount  of  them,  af^er  addition  oT 
the  amount  of  domestic  supphes,  and  deduelioo 
of  the  atmmnt  of  domestic  charges,  as  aboveX 
between  his  pecuniary  means  thus  explained. 
and  his  exigencies  (if  any)  in  respect  of  jioliiical 
station  in  life:  since,  of  two  persons  with  the 
same  quantum  of  clear  pecuniary  means,  one. 
low  in  rank,  may  be  in  a  state  of  aSluence. 
anotlier,  high  in  rank,  in  a  state  of  indigence. 
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4.  Habitual  rate  of  expense  is  not  in  this 
respect  altogeilier  without  its  influence.  Two 
men,  in  )>ccuniary  circumslaoceH  in  every  re- 
spect equal,  the  one  habitually  spending  liis 
whole  income,  the  other  but  the  hall' ol' his; — a 
sum  to  a  given  amount,  whether  coming  in,  in 
the  shape  of  cxtraordinury  gain,  or  going  out, 
in  the  shape  of  extraordinary  loss,  will  be  apt 
find  the  testimony  of  the  non-uaving  man 
more  sensible  to  its  influence  than  that  of  the 
suviiig  man. 

For  the  guidance  of  the  judge's  mind,  in  the 
fornmtion  c»f  his  estimate  of  the  trustwortliincss 
of  the  deponent's  testimony,  it  will  in  most 
cases  not  be  worth  while  tor  him  to  subject 
either  the  deponent  or  himself  (not  to  speak  of 

xtrancons  witnesses)  to  the  vexation  attached 
,to  a  chain  of  invesli);ation  thuH  particular  and 

tricatc.      But  there  are   cases  in   which   it 

ay:  and  since  it  will  often  happen  that,  of 
the  above  particulars,  a  number  more  or  less 

oosiderable  will  come  tn  light  in  the  course  of 
the  cause,  as  it  were  of  ihomselves,  or  without 
any  trouble  worth  reganling,  on  this  account  it 
seems  desirable  that  the  influence  of  them 
should  be  habitually  present  to  the  mind  of 
tbejudge. 

The  sum  in  question, — and  a  man's  sensibility 

0  pecuniary  influence,  in  so  far  as  it  can  be 
icotlcctcd  from  circumstances  of  ao  external  na- 
ture(a8  above), — being  botli  given ;  the  influence 
of  the  same  sura  will  be  greater,  much  greater, 
in  the  case  of  its  going  out  of  hand,  in  the  shape 
of  antecedently  unexpected  ttus,  than  in  the 
case  of  its  coonng  into  hand,  in  the  shape  of 
antecedently  unexpected  gain. 
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Value  of  a  man's  property  to-day,  say  1000/.: 
sum  at  .stake  upon  his  testimony,  600/.  Let  this 
sum  be  taken  from  him  to-morrow,  the  amount 
of  his  property  to-day  is  twice  as  great  as  what 
it  will  be  to-morrow.  But  let  this  .same  sum 
be  given  to  him  to-morrow,  the  value  of  tiis 
property  to-morrow  will  not  be  twice  as  great 
as  it  is  to-day. 

But  suppose  that  it  eVen  were  twice  as 
great:  the  matter  of  wealth  is  of  no  value,  but 
in  proportion  to  its  influence  in  respect  of  hap- 

Kiness,  Multiply  the  sum  of  a  mao's  property 
y  2,  by  10,  by  100,  by  100(»,  there  is  not  tJie 
smallest  reason  for  supposing  that  the  sum  of 
his  happiness  is  increased  in  any  such  propor- 
tion, or  in  any  one  approaching  to  it :  multiply 
his  property  by  a  thousand,  it  may  still  be  a 
matter  of  doubt,  whether,  by  that  vast  addiliiHi, 
yoH  add  as  much  to  his  happiness,  as  you  take 
away  from  it  by  dividing  his  property  by  2,  by 
taking  from  him  but  the  half  of  it. 

In  many  instances  there  will  be  a  diflScullT 
in  deciding,  in  the  case  of  receipt  of  money. 
whether  it  be  to  be  placed  to  the  account  of 
gain,  or  ofcvcmption  from  loss:  and,  in  like 
manner,  iu  case  of  disbursement,  whether  tu 
the  account  of  loss,  or  of  non-receipt  of  gain. 
Of  this  difficulty,  when  it  occurs,  it  conccna 
the  judge  to  be  aware:  but  there  are  mi 
instances  in  which  it  has  no  place. 
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CHAPTER  IV. 

"Or^INTEBF.ST    DERIVED    FROM    SOCIAL 
CONNEXIONS  IN  GLNEHAL. 


Gain  or  loss  may  be  expected  either  from 
tlie  compulsory  ojicration  ut'  \aw,  or  from  the 
uncoerced  conduct  of  individuals. 

The  value  of  the  sum  at  stake  being  given, 
and  the  degrees  of  proximity  and  certainty  re- 
spectirely  attached  to  the  receipt  or  loss  of  it 
being  given ;  whether  it  be  from  the  dispen.sa> 
tious  of  iaxv  that  the  assurance  of  acquisition 
or  loss  is  derived,  is  a  question,  the  answer  to 
which  makes  (it  is  evident)  no  diflerence  in  tJio 
value  of  the  inturcst,   nor  thence  in  (lie  Ibroc 

I  with  which  it  is  likely  to  act  upon  testimouy 
in  the  rharactcr  of  a  mendacity-promoting  or 
mendacity -restraining  motive. 

If  (ia  respect  of  the  value  of  the  iutoretit« 

'created,  and  the  forcfwith  which  they  respect- 
ively act  upon  testimony;  acquisition  and  toss 
when  considered  as  resulting  from  the  dispen- 
sations of  law.  are  in  general  superior  to  ac- 
quisition or  loss  to  thi-  same  amount  when 
expected  from  causes  with  which  law  does  not 
interfere;  this  superiority  is  far  from  being  con- 
stant or  universal.  Of  the  operations  of  law 
the  effect  can  never  be  so  prompt  as  the  effect 
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of  operations  in  which  the  law  has  no  conceni 
is  in  many  instances.  And,  huw  ncceHKarr 
soever  the  coercive  and  protective  force  of  law 
may  in  general  be,  to  the  giving  to  men's 
possessions  a  degree  of  certaioty  not  derivable 
Irora  any  other  source ;  yet,  in  many  instances, 
acquisition  or  lai>ii  looked  to  from  this  or  that 
source,  will  appear  to  a  particular  individual 
still  more  certain,  as  well  as  prompt,  than  any 
acquisition  or  loss  to  the  same  amount  thai 
could  have  been  expected  by  him  from  tlic 
hand  of  law. 

For  years  together  a  journeyman  has  been  em- 
ployed by  the  same  master  at  a  guinea  and  a  half 
a  week :  from  any  other  master  he  would  not 
ex])ect  to  get  above  one  guinea  a  week :  it  is  in 
the  power  of  the  master,  any  Satnrday  evening 
in  the  year,  to  break  off  all  connexion  witli  him 
on  paying  him  the  guinea  andahaif  for  his  week's 
work.  Says  tlic  master  to  the  journeyman,  on 
Friday  next  you  are  to  appear  in  such  or  such 
ji  court:  if,  on  that  occasion,  you  do  not  give 
testimony  to  such  or  such  an  effect,  the  wages 
you  receive  the  next  day  will  be  the  last  wages 
you  ever  receive  from  me.  Who  does  not  see 
that  the  force  with  which  a  threat  to  this  etfcct 
acts  on  the  testimony,  will  be  greater  than  if. 
in  the  event  of  his  giving  a  testimony  opposite 
to  that  rc(|uircd  v(  him  as  above,  he  were  to 
incur  a  legal  debt  to  the  amount  of  twenty-^ 
guinijas  [a  year's  extra  wages),  he  not  being 
destitute  of  the  means  of  paying  it? 

Vary  the  case,  by  substituting  for  employer 
and  journeyman,  customer  and  dealer :  both  of 
these  in  the  condition  of  masters:  the  resuli, 
in  rcs|iect  of  the  action  of  the  interest  on  the 
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testimony  of  the  witness,  will  not  be  materially 
difl'erent. 

Let  the  event,  on  which  the  sup{Kised  debt 
of  twenty-six  guineas  attaches  upon  the  jour- 
neyman, be  this,  viz.  that  of  the  master's  gain- 
ing the  cause.  Here,  then,  is  an  apparent 
interest,  appearing  to  act  upon  the  witness  in 
Kiich  manner  as  to  incite  him  to  testify  againxl 
bis  master,  though  it  were  at  the  expense  of 
truth ;  while  yet,  in  fact,  he  is  incited  to  testify 
in  favour  of  his  master,  by  an  0|)poNite  interest, 
which,  though  jierhaps  not  apparent,  is  much 
stronger  than  the  apparent  one. 

Ties  of  this  sort  are  alike  obvious  and  nu- 
merous. In  i>oint  of  force, — even  supposing  the 
iDterest  created  in  each  instance  to  be  a  mere 
pecuniary  interest,  unfortified  by  any  mixture 
of  sympathy, — it  is  no  more  susceptible  of  any 
determinate  limits,  than  the  interest  consti- 
tuted by  a  liquidated  sum  payable  on  the  s|>ot. 
If,  then,  to  the  exclusion  of  tlie^se  less  consjii- 
CU0U8  but  not  less  powerful  ties,  the  judge 
were  to  keep  his  eye  hxed  on  the  interest  con- 
stituted by  a  liquidated  |K;cuniary  sura,  he 
would  be  in  a  way  to  be  continually  deccive<L* 

If,  in  the  cases  where  it  is  thus,  as  it  were, 
latent  and  unconspicuous,  the  single  force  of 
pecuniary  interest  is  capable  of  rising  to  a  level 
with  any  to  which  a  conspicuous  interest  of  the 

•  In  vitdic  of  ihi;  csistiiig  enclusioiiary  rules,  ihw  sutr  of 
constant  deccpuoii  lias  bccti,  lime  out  bf  mliMl,  the  lot  of 
English  ji»ltc<-s.  Bui,  the  mUcliicT  falliog  cacluatveljr  upon 
the  putty  ii)  Ui«  t\^\,  while  the  adt-anU^  of  it  u  tliontl 
between  tlio  purl^  in  the  wrong  und  ihc  tiim  in  wliich  the 
jmtgiyi  iKL-  th^r  ncUn;;  partners,  no  fli-cqrtiofi  (il  hat  hwn  seen) 
wwi  fxTT  lulimttirj  lo  wilh  n  vnon  iinnilllr<l  ncinivvenr*-. 
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same  kind  is  usually  wont  to  rise;  mucli  more 
is  it  where  it  hiippons  to  it  tu  be  corroborated 
by  the  force  ut'syiuiialby. 

In  this  situation,  in  tlic  ordinary  state  of 
thiugs,  are  to  be  found  Uie  several  description* 
of  |>ersoiis  who  stand  connected  with  others  by 
the  ties  of  natural  roialiooship. 

1.  The  child,  with  reference  to  the  father,  or 
mother,  or  both. 

2.  Any  person  junior  in  age.  by  whom  ex- 
pectations arc  entertained  from  the  bounty  oft 
relation  senior  in  age;  whether  in  the  simple 
ascending  line  [as  grandfather  or  graudmotber'-. 
or  in  the  double  or  collatpral  line  (as  uucle  or 
aunt  in  any  degree,  or  their  descendants  in  any 
degrees). 

Exclusive  of  the  complex  interest  com- 
posed of  a  mixture  of  pecuniary  interest  anil 
natural  sympathy,  i.t  the  interest  which  has 
place  where  the  one  of  the  parties  is  subject  lo 
the  direction  and  government  of  the  other. 

The  case  in  which  this  .sort  of  interest  i* 
capable  ol'exiritiug  in  it«  purest  slate,  unmixed 
with  any  of  the  other  interests  that  are  so  nt* 
turally  connecled  with  it,  is  that  which,  in  tJte 
bosom  of  the  ward,  is  created  by  his  depend- 
ance  on  the  guardian.  Pecuniary  interest 
howsoever  accidentally  combinablc  witb  it.  be- 
longs not  to  the  case:  and  as  to  sympathy,  if 
it  be  a  natural  accompaniment,  neither  is  aoti- 
pathy  an  unnatural  one :  at  any  rate,  if  it  be 
supposed  that  upon  au  average  there  is  a  bft- 
lance  on  the  side  of  sympathy,  it  cannot  be 
supposed  that  this  balance  can,  in  its  amount, 
approach  near  to  that  which  has  place  in  the 
more  ordinary  case,  where  the  relationships  of 
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guardian  and  parent  arc  combiDed  in  the  sarae 

■  person. 
Xow  the  interest  created  by  depeodance  on 
natural   domestic  power,  of  what  is  it  com* 
posed?     Of  the  fear  of  pains  of  many  kinds, 

» added  to  the  hope  of  pieasinxs  of  must  kinds. 
-  The  interest  capable  of  being  created  in  the 
bosom  of  the  domCHtic  subordinate,  by  his 
dependance  on  bis  correlative  superordinate, 
ie  so  obvious  as  scarcely  to  require  mention, 
thoii;?h  it  were  only  in  the  way  of  memento. 

The  interest  capable  of  being  created  by  the 

same  relationship  m  the  bosom  of  the  superior,— 

Htbis  interest,  howsoever  obvious,  is  somewhat 

Hjcsx  obvious  than   the  interest  created  in  the 

■correlative  and  opposite  case. 

B     In  general,  ana  throughout  the  circle  of  do- 

^meattc    relationships,    the    social    interest,    the 

interest  ofsymitathy.  is  apt  to  exist  in  greater 

force  in  the  Iwsom  of  the  superordinate,  than 

in  the  bosom  of  the  subordinate :  in  the  bosom 

of  the  parent,  than  in  the  bosom  of  the  child  ; 

and  so  on  through  the  string  of  more  and  more 

distant  rciatioiiships,  which  are,  as  it  were,  the 

images,  faiuler  and  fainter  the  oftencr  they  are 

Itransniilicd  or  rvHcctcd,  of  the  relationship  be- 
twixt parent  and  child.  Of  this  disparity,  the 
cause  (s  to  be  found  in  the  pleasure  of  ]>ower 
peculiar  to  the  parcjit,  and  in  which  the  child, 
though  the  source  of  it,  has  no  share.  If  in  this 
or  that  instance  the  balance  be  reversed,  the 

I  cause  is  to  be  looked  for  partly  in  the  superior 
Bonsibility  of  youth,  partly  in  the  idiosyncratic 
temperament  of  the  individual. 
But  l)eside;i  tbi^  social  interest,  the  rclalion- 
ship  of  the  superior  to  the  subordinate  is  sua- 


002 


INSTlUCnONS  TO  THE  JL'ME,        lBoo«  % 


ccptible  of  giviag  lodgment  to  an  tnterest  of 
(he  sclf-rt'gaidiiif,'  kind,  wliich  must  not  be 
overlooked.  In  tlm  case  of  parent  and  cbild, 
the  superior  stands  bound  by  a  variety  of  tics 
to  make  provision  for  tlie  suslenance  of  itie 
subordinate.  But,  tbe  more  of  bis  sustenance 
the  child  draws  from  sources  other  than  the 
pecuniary  funds  of  the  parent,  the  less  is  the 
quatility  by  which  it  is  nece»iary  he  should 
diminish  the  amount  of  these  funds.  As  often, 
therefore,  as  money  is  at  stake  in  a  suit  to 
which  the  child  is  party  and  the  parent  a 
witness, — the  interest  to  the  action  of  wbicb 
the  testimony  of  the  witness  is  exposed,  adds 
to  the  universally-operative  social  interest  an 
inten-'Kt  strictly  giecuniary,  an  interest  of  the 
self-reg:arding  kind.  And  so,  in  regard  to  all 
persons  standing  in  this  respect  in  the  place  cS 
parents:  allowance  being  made  for  the  compa- 
rative faintness  of  tlie  obligation,  l^gal  or  moral, 
in  their  respective  cases. 

An  interest  exerting  its  influence  on  testi- 
mony, is  alike  capable  of  being  created  by  the 
hope  of  good,  and  by  the  fear  of  evil.  Oo 
many  occasions,  the  object  being  given,  hope 
and  fear  looking  to  tliat  object  run  into  oae 
another  and  are  uodistiaguisnablc :  for  when  a 
good  of  any  kind  has  been  habitual  in  a  degree 
sufficient  to  keep  up  expectation  of  its  conti- 
nuance, it  is  difbcultto  say  to  which  of  the  Iwti 
denominations,  hope  or  fear,  the  expectation 
entertained  in  relation  to  it  ought  tu  \>c  relerred 
in  preference :  to  the  hope  of  retaining,  or  to 
the  fear  of  losing  it.  In  a  more  particular 
degree.  Ilie  observation  holds  true  in  rcgani  to 
that  particular  species  of  good,  which  is  com- 
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poHcd  of,  or  has  for  its  efficient  cause,  the 
matter  of  wealth :  money,  money's  worth,  and 
whatever  may  be  to  be  had  by  means  of 
■money. 

Here  and  there,  perhaps,  a  mass  of  interest 
uiay  be  found,  consisting  of  the  fear  of  evil, 
without  any  hope  of  good ;  a  mass  of  interest 
having  no  connexion  in  any  way  with  the 
matter  of  wealth.  Suppose  two  persons  in 
office,  military  or  unmiltiary ;  the  one,  to  some 

fmrposcs,  under  the  direction  of  the  other; 
rem  the  favour  of  the  superior,  the  inferior  is 
not  in  the  habit  of  deriving,  nor  in  the  way  to 
derive,  money  or  money's  worth :  on  the  port 
of  the  inferior,  therefore,  the  fear  of  evil  (if  it 
exists)  exists  in  a  otatc  <if  rt-talivc  piirilv,  un- 
mixed with  the  hope  of  good.  Suppose  then 
(what  is  generally  the  case),  that  without  com- 
mitting himself  in  any  way  (i.  c.  without  sub- 
jecting himself  in  any  degree  to  legal  punish- 
ment, or  even,  to  appearance  at  least,  to  any 
certain  and  decided  |x>rtion  of  shame),  it  is  in 
the  power  of  the  superior  to  inHict  habitual 
vexation  on  the  otlier ;  the  force  of  this  vexa- 
tion, is  the  force  with  which  the  will  of  the 
superior  is  capable,  in  an  iuBucntial  way,  of 
acting  on  the  conduct  of  the  inferior,  on' any 
such  occasiun  as  that  of  delivering  testimony, 
as  well  as  on  any  other. 
j.  Let  the  degree  of  vexation  thus  producible 
be  such,  that  whereas  the  official  emolument 
of  the  inferior  is  equal  to  100/.  a  year, — to  rid 
himself  of  this  vexation,  he  would  be  content 
to  render,  under  another  superior,  the  same 
othcial  service  for  20/.  a  year  le«s.     On  thin 
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supposition,  tbe  noa- pecuuiary  interest  by 
"whicb  the  testimony  of  the  interior  may  he 
iacted  upon  in  aoy  direction,  proper  or  sioislcr, 
is  equal  to  a  pecuniary  interest  constituted  by 
tbe  eventual  assurance  of  a  loss  (be  baving  the 
means  of  bustaining  it)  equal  to  tbe  present 
value  of  an  annuity  of  20/.  a  year  for  bia  life ; 
at  twelve  years'  purchase,  nay  120/. 

In  tbe  case  of  these  several  relationships, 
coniparisou  bein^'  made  between  Rympathy  and 
antipathy, — sympathy  will  naturally  be  re- 
garded as  tbe  sort  of  afiection  prodominant,  on 
au  average :  the  balance  of  such  affections  as 
are  not  of  a  self-rcgai'ding  nature  will  nalur^ty 
be  looked  for  on  that  side,  and  as  adding  its 
force  to  wiiatever  may  happen  to  be  exerted  by 
the  pecuniary  interest,  and  the  other  self- 
gardmg  ones.  J 

But  it  would  be  a  gross  oversight,  an^"T 
copious  source  of  deception  to  the  judge,  if  (to 
the  purpose  of  judging  of  evidence,  or  to  any 
other  purpose,)  he  were  to  be  altogether  un- 
aware of  the  casual  predominance  of  the  dis- 
social  affection  of  antipathy,  even  between  tbe 
nearest  relations.  On  a  variety  of  occaskmt 
wliicli  farce  themselves  upon  his  view,  be  be- 
holds the  marks  and  fruits  of  their  antipathy 
in  tbe  suits  to  which  they  are  tbe  contending 
parties  :  and  well  may  he  conceive  that  the 
cases  in  which  tlic  antipathy  thus  manifests 
itself,  form  but  a  part,  and  that  a  small  part, 
of  those  in  which  it  exists,  and  that  in  a  degree 
capable  of  exercising  on  testimony  a  sinister 
influence. 

The  inference,   therefore,   which 
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grounded  on  the  several  relations,  domestic  and 
political,  is, — a  general  presumption  of  mutual 
sympathy, — stronger  or  weaker  according  to 
the  nature  and  degree  of  the  relationship, — but, 
on  every  occasion,  liable  to  be  rebutted  by 
special  evidence. 
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CHAPTER  V, 

OF  INTKREST  DEKIVKU    FROM   SEXUAL 
CONNEXIONS. 

I.  The  superiority  of  the  interest  which 
relation  of  husband  and  wife  is  capable  of 
creating,  when  compared  with  the  interest  cap- 
able of  attaching  itself  to  any  of  the  others, 
is  too  obviuus,  and  too  clear  of  dispute,  lu 
need  bringing  to  view  by  any  special  obserrs' 
tions. 

The  only  particulars  to  which,  on  the  sub- 
ject of  this  relation,  it  can  ever  happen  to  need 
bringing  to  view,  are  the  cases  forming  so  many 
exceptions  tu  the  general  rule :  tlie  cases  lu 
whien  the  interest  commonly  attached  to  thU 
rotation,  and  acting  on  testimony  in  a  corre- 
spondent direction  and  with  a  correspondent 
degree  of  force,  may  happen  to  act  with  aa 
inferior  degree  of  force,  though  in  that  same 
direction ;  or  even  in  a  direction  plainly  oppo- 
site. 

The  general  rule  is  too  obvious  to  admit  the 
posBibility  of  ttie  judge's  regarding  it  in  any 
case  with  a  degree  of  attention  inferior  to  that 
which  is  its  due.  On  this  occasion,  as  on  others, 
ouc  great  use  of  a  body  of  instructionis  from 
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legislator  to  the  judge,  is  the  preventing  him 
from  seeking,  in  the  cover  afforded  by  general 
rules,  a  cloak  for  imbecility,  or  indolence,  or 
negligence,  or  indifference,  or  partiaHty,  or  cor- 
ruption of  a  still  fTTosscr  nature : — in  the  pre- 
sent instance,  for  affecting  to  see  an  influencing 
interest  where  there  is  none,  or  to  see  such 
interest  where  there  is  an  opposite  one;  for  pre- 
suming the  bias  of  tlie  witness  to  be  on  one 
side,  when  the  facts  in  the  cause,  if  he  chose 
to  took  at  tlicni,  would  shew  it  to  be  acting 
on  the  opposite  side. 

A  suit  or  cause,  criminal  or  civil;  tlie  hus- 
band, plaintiff  or  defendant:  on  his  side,  or 
on  the  opposite  side,  the  testimony  of  bis  wife 
is  called  in.  If  nothing  else  ap]>cars  in  the 
cause  than  that  she  is  his  wife ; — if,  of  the 
terms  on  which  (in  respect  of  amity  or  the 
contrary)  they  live,  no  special  indications 
present  tlienisclvcs, — nothing  but  the  existence 
of  the  matrimonial  relation  ; — the  ordinary  de- 
gree of  a6eciion  must,  and  will  of  course,  be 
understood  to  subsist. 

But  this  presumption  ought  to  be  understood 
as  capable,  for  this  purpose,  to  he  rebutted  at 
any  time,  by  the  proof  of  special  facts  indi- 
cative of  the  contrary :  such  as  separation, 
whether  by  consent,  or  by  authority  of  law ; 
eloncment,  on  the  jKirt  of  the  wife ;  habitual 
and  open  adulterous  cohabitation,  on  the  part 
of  the  wife,  in  a  house  separate  from  that  of 
the  husband. 

But  neither  should  these  indications,  howso- 
ever strong  the  presumption  which  they  aflord, 
be  regarded  as  conclusive  evidence  of  the  ab- 
sence of  all  interest. 
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Separation  will  not  take  away  tbe  pecuniary 
iotercKt  wliicli  the  wiic  baii  in  thu  gam  or  loss 
that  may  happen  to  her  husband,  unless  her 
maintenance  ia  lixcd,  has  been  so  tor  a  lengtli 
of  time,  and  all  interrourse  between  tlicm  ba-s 
ceased :  nor  even  then  altu^ctlier,  since  pecu- 
niary loss  on  the  part  of  the  husband  would 
in  some  cases  disable  him,  wholly  or  in  part, 
from  affording  such  maintenance. 

Notwilltstanding  separation,  elopement,  or 
adulterous  cohabitatiun  still  subsisting,  the 
common  interest  may  have  rc^'ained  it»  ori* 
ginal  force,  if  from  other  incidents  there  ap- 
pears reason  to  believe  that  a  reconciliation 
has  already  taken  place,  or  is  likely  to  take 
place. 

The  interest,  and  its  influence  on  the  te«ti- 
mony,  depending  not  on  the  outward  and  lac< 
tittous  bund  or  symbol  of  connexion,  a  token 
given  at  some  distant  point  of  time, — but  upon 
the  affections  prevalent  in  the  bosom  of  the 
witness  at  the  very  time  of  the  utterance  of 
her  testimony  ;  whatever  indications  of  a  con- 
trary interest  happen  at  that  time  to  present 
themselves,  present  the  same  demand  for  the 
judgt's  attention  as  any  other  evidence  by 
which  the  trustworthiness  of  testimony  nay 
be  affected. 

On  this  occasion,  however,  it  concerns  the 
judge  to  keep  his  attention  open  to  two  cir- 
cumstances. 

I.  One  is,  that, — where  the  importance  of  the 
cause,  in  its  own  nature  or  in  the  eyes  of  the 
party  or  witness,  is  such  as  to  create  an  interest 
capable  of  supporting  them  under  the  trouble 
of  the  imposture, — appearances  of  dissension. 
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an<i  even  enmity,  betweeu  tlic  husband  and  tJie 
wife,  may  be  pui  on,  for  liiv  purpo^  of  rebut- 
ting the  presumption  ol' conjugal  partiality,  atid 
theuce  gaiuiug  fur  her  testimoity  a  degree  of 
credit  beyond  what  properly  belongs  to  it. 

2.  Auolbcr  is,  that  whatsoever  ill-huuiuur  or 
antipathy  may  be  realty  prevaleut  at  the  time. 
the  pecuniary  interest  (a  self-regarding  interesl, 
an  interest  in  a  considerable  degree  inseparable 
from  Uie  legal  obligations  attached  to  the  coo- 
nexiou.)  remains  on  the  oUicr  uide  to  oppose 
its  force  to  that  of  the  dissocial  interest :  so 
that  uuicKs  the  case  be  such  that  the  dis- 
advantage that  would  fall  on  the  husband  in 
consequence  of  the  loss  of  his  cause,  would 
have  uo  material  effect  on  his  purse,  her  tes- 
timony will  not,  by  any  such  disagreement,  he 
divested  of  all  bias  in  favour  of  bin  side  of  tlie 
cause ;  unless  (as  is  sometimes  the  case  be- 
tween adversaries,  e.g.  in  all  acts  of  aggression 
so  open  as  to  eX|)osc  the  aggressor  to  inevit- 
able punishment,)  her  antipathy  for  her  hus- 
band nas  for  the  moment  become  stronger  than 
her  regard  for  henielf. 

The  estimation  in  which  a  woman  i»  held, 
ift  apt  to  be  more  or  less  disadvantageously 
atfecte<l,  when,  after  her  having  cohabited  with 
a  man  in  the  character  of  his  wife,  a  discovery 
is  made  that  there  was  uo  marriage,  or  that  for 
some  cause  or  other  the  marriage  was  void. 
In  general,  therefore,  were  no  other  interesl  at 
stake  than  the  interest  of  her  reputation,  in  a 
cause  in  which  the  fact  or  validity  of  the  mar- 
riage were  in  question,  the  testimony  of  the  wife, 
if  examined  on  that  side,  wuuld  bie  drawn  by 
a  strong  bias  to  the  athrmativc  side. 
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Yet  cases  are  not  wanting  in  which  the  bias 
woultl  be  still  more  incontestably  on  the  other 
side.  For  example,  wliere  the  wife  is  prose- 
cuted for  bigamy.  If  she  can  induce  a  per- 
suasion that  the  supposed  former  marriage 
never  took  place  in  (act,  or  was  uui  IcgaJ, 
she  thereby  exempts  hentelf  from  whatever 
punishment  is  attached  to  that  offence. 

Ill  adultery  on  the  |>art  of  the  wife,  conceal- 
ment is  commonly  an  object  with  both  delin- 
quents ;  and  so  far  as  it  is  preserved,  reputation 
remains  unaffected.  But  open  adultery  is  like- 
wise not  without  example :  nor  is  the  ca»e 
without  example,  in  which,  for  the  purpose  of 
divorce,  proofs  of  the  transgression  have  been 
purposely  furnished  by  the  wife. 

In  a  cause  in  which  the  husband  is  a  partv. 
concealed  adultery  on  the  part  of  the  wife  can- 
not with  reason  be  regarded  as  a  circumxtancc 
diminishing  in  any  considerable  degree  (much 
less  destroying)  the  complex  and  powerful  in- 
terest by  which  the  testimony  of  the  wife  i« 
drawn  towards  the  husband's  side.  The  unity 
of  pecuniary  iulcrest,  and  of  tliat  sort  of  repu- 
tation which  is  attached  to  condition  in  hfe, 
remains  unimpaired.  With  ill-will,  in  any  de- 
gree, the  transgression  has  on  her  part,  though 
a  most  natural,  not  a  necessary,  connexion, 
either  in  the  character  of  cause  or  in  the 
character  of  effect.  Friendship  may  remain 
unchanged.  The  only  thing  certain,  is,  the 
existence  of  a  man  in  whose  society  she  has 
reaped  a  sensual  gratification,  which  (by  reason 
of  absence,  or  debility,  or  indifference,  or 
estranged  nppetile,  or  inferiority  in  personal 
accomplishments,)  she  has  failed  of  exporien* 
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cing  in  the  arms  of  the  man  to  whom  she  is 
joined  by  law.* 

•  For  rebutting  the  presumption  of  partiality 
created  by  the  legal  connexion,— a  partiality 
in  general  little  inferior  in  strength  to  that 
which  either,  being  alone,  would  feel  for  his 
■  or  her  own  cause, — the  judge  will  naturally 
carry  to  account  whatsoever  counter- indica- 
tions Imppen  in  any  cas^  to  present  tliumM'lvcs. 
But  it  is  seldom  that  the  utility  of  such  lights, 
with  reference  to  truth,  and  security  against 
deception  and  consequent  misdecision,  will  be 
important  enough  to  outweigh  the  vexation, 
expeniic,  and  delay — more  particularly  the 
vexation-^ that  would  naturally  be  inseparablu 
from  an  inquiry  carried  on  for  that  special 
purpose. 

Cases,  however,  warranting  and  prescribing 
such  inquiry,  arc  not  altogether  out  of  the 
natural  course  of  things.  Suppose  a  homicide, 
and  the  husband  under  prosecution  for  the 
murder.  In  the  ordinary  state  of  things,  and 
to  judge  on  the  ground  of  general  presump- 
tions, the  testimony  of  the  wife  should  be  little 
less  partial  to  the  husband's  side  than  his  own 


*  AnoDg  lite  LAcedttcPoiiiana  wd  R<wwu,  (bough  ■dulttry 
•ma  no  moiv  di4{)iiiii»bable  than  liOfie-ttealing,  a  man  would 
hnd  111*  wife  to  a  rrieod  as  lie  wonltl  Ills  tiorec.  To  whuUcM'Tvr 
degnjc  iltnadkbtc,  the  cintom  does  not  the  Icm  prove  the  nuh- 
DMa  of  Bay  opinion  (hat  attould  rejuard  adultery  on  iho  [Art  or 
dw  wir«  u  a  proor  or  the  extinction  of  that  partiality,  by 
which,  Ipacuitc  in  which  the  husband  is  pailj,  Ivcr  tettiniAny 
vfll  naturally  be  drawn  lownrds  the  buiband't  (i<lc. 

(In  France,  before  the  resolution,  the  effect  even  of  imiorioaR 
tttlalteiyindiin(BiahiBgthatparualitjwn>utioUung.-iSc/itor.l 
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would  be.  But  cases  have  liappeocd,  iu  wbicti 
a  wife,  by  herself,  or  id  conspiracy  with  olher% 
bas  been  concerned  iu  the  murder  of  hur  hui- 
band;  and  the  case  may  be,  that  bearing  to- 
ward); her  husband  a  degree  of  ill-will  strong 
enough  to  have  determined  her  to  the  enter- 
prizc  of  ridding  herself  of  hitn  by  such  flagiuout 
means,  (her  husband  being  innucent  of  the 
crime,  and  known  by  her  to  be  so,)  her  design 
is  to  employ  her  testimony  to  the  pur|>ose  of 
procuring  hira  to  he  convicted.  In  this  case, 
the  prevention  of  the  tremendous  calamity  of 
judicial  homicide  may  depend  on  a  scrutiay 
into  the  gutrticulars  of  the  habitual  intercourse 
between  the  husband  and  the  wife. 

II.  For  the  particular  pur|>osc  here  in  ques- 
tion,— for  the  purpose  of  judging  of  the  in- 
fluence of  social  connexion  u|Kin  testioiony,— it 
will  not  always  be  easy  to  say  whether,  in 
the  case  of  the  female  testifying  in  a  cau»e  ia 
which  the  male  is  a  party,  the  action  exerted 
on  the  testimony  by  the  interest  resulting  froB 
the  connt'xion,  is  likely  to  be  most  powerM 
in  the  case  of  the  wife,  or  in  the  case  of  the 
concubine. 

In  the  case  of  the  wife,  the  bond  of  con- 
nexion (excepting  in  the  extraordinary  case 
of  divorce)  is  perpetual :  in  the  case  of  the 
concubine,  it  may  be  dissolved  at  any  time, 
at  the  pleasure  of  either  of  tlie  parties. 

But,  in  the  case  of  the  concubine,  the  proof 
of  sympathy  borne  to  her  by  the  mate  is  more 
conclusive  than  in  the  case  of  the  lawful  wife; 
for  if  no  such  affection  existcfl,  the  probability  is, 
that  he  would  not  maintain  her  in  tliat  cliaracier: 
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whereas  id  the  case  of  the  wife,  Uiough  aver- 
niim  had  taken  place  of  amity,  she  would  not 
be  the  less  his  wife. 

On  the  other  hand,  a^ain,  the  point  in 
question  here  is  not  the  aHection  of  thit  male 
as  towards  the  female,  but  the  affeclion  of  Uie 
female  as  towards  the  male.  But,  of  the  aftec- 
tion  on  the  part  of  the  female  towards  the 
male,  the  existence  of  the  sexual  connexion 
is  comparatively  but  a  remote  article  of  evi- 
dence. Without  affection  on  the  part  of  the 
male,  the  connexion  would  not  continue :  but 
it  may  continue  without  any  affection  on  the 
part  of  the  female;   since  her  means  and  even 

Itrospects  of  subsistence  may  depend  upon  it. 
t  may  be,  that  from  the  hrst  the  sentiment 
never  had  existed  :  perhaps,  having  originally 
existed,  it  has  become  extinct :  perhaps  it  has 
not  only  become 'extinct,  but  ^vcn  place  to  the 
opposite  sentiment,  antipathy. 

Let  the  cause  in  which  the  male  is  a  party 
be  of  the  number  of  those  in  which  money  is  at 
stake.  Let  it  be  considered,  in  this  particular 
case,  what  difl'erences  are  presented  between 
the  situation  of  the  wife  and  the  tiiluation  of 
the  concubine. 

In  the  ordinary  state  of  things,  the  interest 
of  the  wife  in  this  case  is  identitied  with  the 
interest  of  the  hu»band.  Sharing  tojjetlier,  and 
in  the  company  of  one  another,  the  common 
property,  (though  in  pro|>ortions  in  some  degree 
dependent  on  the  pleasure  of  the  stronger 
party),  the  gain  of  the  husband  is  the  gain  of 
the  wife,  the  loss  of  the  husband  the  lo«s  of  the 
wife,   in  the  case  of  tlie  cuncubme.  the  identity 
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wants  much  of  holding  good,  since  the  eon- 

■Tiexion  may  be  dissolved  at  any  time. 

IJut  wlietlicr  tlierc  be  gain  or  Ins*,  the  wife 
will  be  still  the  wife.  In  case  of  g&in,  her 
share  in  the  additional  mass  will  not  be  apt,  in 
her  expectation,  to  ditler  from  the  «hare  she 

-bad  been  accustomed  to  occupy  in  the  original 
niasR  :  and  ko  (mutatis  mutttiidit)  in  the  case  ot' 
lo»8,  her  share  will   be.  in   her  expectatioa, 

lOattirally  in  the  Rame  i)ruportiun. 

On  the  other  hand,  in  the  case  of  the  concu- 
bino,  the  gain  (if  to  a  certain  degrou  consider- 
able) may,  in  her  expectation,  be  liable  to 
excite  hifl  thirct  for  pleasure,  and  send  hint  in 
Search  of  more  agreeable  connexions,  either  in 
the  same  way,  or  in  the  way  of  marriage ;  but. 
moreo%'er,  in  case  of  los«,  the  loss  (if  to  a  cer 

■tain  degree  considerable)  may  render  the  pecu- 
niary burthen  too  heavy  to  be  borne  by  one 
who  has  it  in  hie;  ]x>wer  to  nd  himself  of  it  at 
any  time. 

One  case  there  is,  in  which  it  is  but  natural 
that  the  interest  of  iJie  concubine  sliould  act 
with  much  more  force  on  her  testimony,  than 
the  interest  of  the  wife  on  her's.  Thia  is 
where,  though  the  marriage  tins  not  been  dia- 

-soh-ed  to  the  purpose  of  giving  room  for  another 
marriage,  the  wife  lives  sc()arately  from  iier  hus- 
band, and  at  a  fixed  alloM-ance.     In  thiti  case. 

'be  the  gain  of  the  husband  what  it  mav,  tlw 
fxpectation  of  sharing  in  it  is  not  likeJy  lo  have 
place  in  the  bosom  of  the  wife:  whereas,  in  the 

'bos<tm  of  the  concubine  (unless  where  the  gain 
ap|>ears  considerable  enough  to  excite  new 
(irtyeets),   an   expeclntion   of  a   share   in   th? 
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concern  will  come  of  course.  As  to  loss,  in 
the  bosom  of  tlic  conciibiiie  the  prospccl  of  it 
will  excite  a  double  apprehension :  the-  appre- 
hension of  seeing  her  share  diminished,  and 
the  appr^-hfnsion  of  experiencing  a  total  disso- 
lution of  the  connexion  from  which  it  should 
have  Howefl.  But  to  any  sucb  loss  the  sepa- 
rated wife  may  be  comparatively  iudiUcrent; 
unless  amimg  the  eti'ects  of  it  be  that  of  trench- 
ing upon  her  separate  maintenance. 

Two  obvious  circumstances  there  are,  by  the 
force  of  which  the  conUilion  of  a  concubine  is 
gradually  led  towards  a  coincidence  with  the 
condition  of  the  wife.  (}iic  is,  the  birth  of 
children:  CRpecinlly  when,  by  their  continuance 
in  life,  their  existence  adds'  every  day  to  th« 
force  of  the  bands  by  which  their  pareulH  were 
united  in  the  first  instance:  the  uther  is,  the 
duration  of  the  connexion  between  the  parents 
themselves.* 

Where  the  importance  of  the  cause  is  such 
as  to  warrant  the  inquiry,  the  judge  will  per* 
ceive  that  the  force  with  which  an  interest  of 
this  nature  is  capable  of  acting  U|H>n  testi- 
mony, has  at  least  an  •>(hh1  a  chance  to  bo 
taken  into  tiie  account  as  that  of  any  interest 
of  a  nature  merely  pecuniary,  expressible  by 
-ft  definite  sum,  liable  to  be  gnined  or  tost  by 
tile  testimony  according  as  tiie  result  of  tho 


*  Ofthti  latter  ciKumituicn  fuHi  ktlic  foccp.lhU,  uwkr 
ibe  luwti  of  MXne  counintw,  c«httbiu(inn,  without  furtbor 
pCQof.  unl*-i4  it  be  the  acquicKcncc  of  the  mnn  in  the  a»- 
•lUnption  o(  hvt  name  by  ihc  woman,  it  rreantrd  at  po^WM* 
ing;,  to  thnt  purpniw,  KhatKxrcr  fomt  h««  DeOR  givrn  hf  law 
IB  tlw  pmrnbrd  Mdrnuiiiica. 


•76  INSTRrtT^OVS  TO  TIIK  JITDQC.  Ildon  X. 

cause  ift  in  favour  of  the  one  party  or  the 
other. 

From  the  addition  of  any  other  interest  or 
interests  operating  in  the  same  direction,  (be 

tlieir  force  what  it  may),  jiecuniar)'  interest  can* 
not  but  receive  additiona)  strength  and  ctHcacy. 
And  if,  in  the  case  of  a  pecuniary  interest  de- 
rivc<l  from  this  or  any  otiier  of  the  social  rela- 
tions, the  quantum  is  nut  so  apt  as  in  the  case 
of  a  simple  pecuniary  interest,  to  be  susceptible 
of  liquidation,  of  being  expressed  by  a  deter- 
minate sum;  the  force  with  which  it  is  apt  lo 
act  on  testimony  is  scarcely  on  that  account 
the  less  considerable.  Of  a  sum  not  liquidated 
by  any  arithmetical  procciis,  the  dimensions  are 
left  to  be  adjusted  by  the  imagination ;  and  in 
a  case  of  this  sort,  the  imagination  is  not  lest 
apt  to  err  un  the  side  of  increase  than  on  tlie 
side  of  diminution. 

The  relation  of  concubine  to  keener  is  not 
recotpiized  by  the  laws,  or  it  would  not  be 
what  it  is :  it  would  be  changed  into  that  of 
wife  to  husband.  In  some  cimntries  it  has 
been,  in  any  country  it  is  capable  of  being, 
taken  for  a  ground  of  punishment.  That  which 
the  legislator  is  dis]XMied  to  punish. — that  which 
he  would  wish  to  prevent.  —  that  which  he 
would  prevent  if  it  were  in  his  power,  and  if 
the  mischief  of  the  coercion  necessary  to  pre- 
vention would  not  outweigh  the  mischief  oi  the 
obnoxious  practice, — cannot  be  regardc<i  witli 
satisfaction  by  the  legislator,  nor  ouybt  in  ge- 
neral to  be  80  by  the  judge.  But  in  his  dis- 
pleasure, how  strong  soever  it  be,  neither  the 
one  nor  the  other  will  find  any  sulhcieut  war- 
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rant  for  withdrawing  their  attention  froai  tbe 
ubject  by  which  it  is  called  furtli :  tVoin  the 
object,  or  from  the  effects,  good  or  bad,  which 
How  Irom  it  on  all  sides. 

Where  the  existence  of  such  a  connexion  is 
tak.cu  for  a  ground  uf  punishment,  it  might  be 
a  severe  task  upon  the  sympathy  of  the  judge, 
were  it  out  uf  his  [lOwcr  to  form  his  opinion 
relative  to  the  existence  of  such  a  connexiuD 
for  tbe  purpose  of  judging  of  its  influeucc  upon 
teslimnny,  without  procircding  to  apply  such 
his  opinion  to  the  same  fact  considered  in  the 
light  of  an  act  of  dcliaquency.  and  thereujion 
to  apply  ptmishnicnt  In  consequence.  Fortu- 
nately, no  Kiich  collateral  cunclusion  need  be 
formed.  To  warrant  the  application  of  pare  pu- 
nishment,—  of  a  suffering  which  producc-i  not, 
on  the  part  of  any  other  individual,  any  enjoy. 
ment  to  counterbalance  it,  —  stronger  and  more 
cogent  proof  is  requisite,  than  in  the  case  in 
which  that  which  {>aHSCS  ovit  of  the  hand  of  one 
man  in  the  shape  of  loss,  passes  into  the  hand 
tif  another  man  in  the  shape  of  gain;  insomuch 
that,  by  the  transference,  tiiough  something  in 
the  way  v(  happiness,  yet  not  every  tiling,  is 
lost  upon  the  whole.  For  (he  purpose  of 
punishment,  neither  community  of  alxtde,  nor 
domination  of  the  female  by  the  male,  nor  both 
together,  ought  to  be  accepted  as  sulficient 
proof,  in  the  eharacler  of  circumstaniial  evi- 
dence: but,  for  the  purpose  of  judgini;  of  the 
influence  of  domestic  relation  upon  evidence, 
such  intercourse  may  well  serve  for  sulHclent 
proof,  subject  to  the  cfl'ect  of  any  counter-evi- 
dence deducible  from  other  sources. 

In  the  case  of  concubinage,  the  common  sub- 
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sistence  i»,  for  a  ^'aricty  of  obvious  reasons, 
most  apt  to  hnve  for  its  source  the  [)roperty  of 
the  male.  Hence,  in  the  relatiou  between 
keeper  and  concubine,  the  statton  of  Iweper 
is  (in  the  ordinary  course  of  language,  as  in  the 
ordinary  course  uf  practice,)  referral  to  llicnudc 
sex,  that  of  concubine  to  the  fetnole. 

Instances,  however,  in  wliich  the  ]3arlii  have 
been  reverited ,  arc  not  witliout  example;  and  to 
the  judge,  as  to  the  legislator,  nothing  thai  can 
ever  happen  to  call  for  his  attentiou  ought  to 
be  strange. 

To  a  case  thus  deviating  out  of  the  ordinary 
course  of  things,  it  seems  scarcely  necessary 
that  any  detailed  instruction  should  be  adapted. 
In  what  respects  this  converse  case  agrees  with 
the  ordinary  case,  will  be  easily  pointed  out  by 
analogy:  in  what  respects  they ditfer,  may,  with 
little  more  dilficulty,  be  discovered  by  tlie  ligtil 
of  contrast. 

111.  It  remains  to  consider  the  simple  case 
of  the  relation  between  two  lovers. 

The  passion  of  love  is  a  |»a8sion  of  the  force 
of  which,  on  other  occasions,  it  cannot  well 
happen  (o  the  judge  not  to  be  aware  :  it  would 
be  a  sad  oversight,  if,  on  an  occasion  of  such 
importance  as  the  one  here  in  question,  its  in- 
fluence were  to  be  overlooked.* 

Without  any  aid  from  pecuniary  interest,  the 
interest  created  by  this  passion  is  ca)»ibte  of 
rising  beyond  any  height  to  which  pecuniary 
interest  (particularly  in  a  state  to  act  on  testi- 
mony) has  ever  been  known  to  arise. 

But,  in  the  state  of  things  in  which  lovo  aims 
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at  marriage,  pecuoiary  interest  ih  C8|>ab)e  of 
udUin:;  its  uliule  force. 

In  ttie  casti  of  the  male,  the  impressioa  made 
by  the  personal  charms  of  the  female  may  have 
risen  to  any  degreu  o("  streiigtli ;  there  are  no 
limits  to  the  quantum  of  the  property  in  pusseH- 
sion  or  expectancy,  in  which  he  may  be  enter- 
taining expectations  of  possessing  a  husband's 
share,  and  the  right  to  which  may  be  depend- 
ent on  his  evidence ;  his  own  may  amount  to 
any  thing  or  nothing;  uor  arc  there  any  as- 
'Ognable  limits  to  the  load  of  debt  under  the 

{ircs&urc  of  which  it  may  happen  tu  him  to 
abour. 

Change  the  sexes;  what  difference  there 
may  be,  will  be  scarcely  worth  noting  for  this 
purpose.  The  power  which,  by  marriage,  the 
female  acquires  over  the  property  of  the  male, 
is  not  in  general  so  great  as  the  power  which, 
by  the  same  contract,  the  male  acquires  over 
the  property  of  the  female.  In  this  respect,  the 
force  with  which  the  interest  created  by  the 
relatiou  in  question  is  capable  of  acting  on  the 
testimony  of  the  female,  may  be  considered  as 
suffering  some  diminution  in  comparison  of  the 
opjiositc  case,  though  a  diminution  so  preca- 
rious, as,  on  the  present  occasion,  to  have 
scarcely  any  claim  to  notice.  On  the  other 
hand,  as  property  is  apt  (o  lull  in  larger  masses 
into  the  lap  of  the  male  than  into  that  of  the 
female,  at  the  same  lime  that  the  male  is  less 
restrained  than  the  female  in  his  cliuice,  eleva- 
tiwi  by  this  ladder  has  been  more  apt  in  the 
instance  of  the  male  sex  than  in  the  instance 
of  the  female,  to  have  rixcn  to  extraordinury 
heights.     From  the  very  lowest  origin,  females 
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have  been  rmsed  by  marriage  even  to  the 
throne.  Men,  though  they  have  been  raised 
to  a  station  equally  high,  have  never,  by  that 
same  ladder,  been  raised  from  a  station  equally 
low. 
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In  everv  cause,  each  party  (except  in  so  for 
as  it  may  happen  to  him  to  be  a  mere  truHtec, 
and  not  connected  by  any  tie  of  sympathy  with 
any  party  having  a  sell-regarding  mtcrciit  in 
the  cause),  each  i>arty  has  of  course,  in  virtue 
of  his  being  a  party,  some  sort  of  interest  in 
the  cause:  and,  supposing  him  heard  or  ex- 
amined in  the  character  of  a  witncKs,  the  direc- 
tion in  which  this  interest  acts  (in  so  far  as  it 
acts  with  any  sensible  degree  of  force)  will  bo 
in  the  mendacity-promoting  line. 
'  But,  independently  of  legal  forms,  (such  as 
that  which  requires  the  concurrence  i»f  trustees 
who  have  no  self- regarding  interest,  and  per- 
haps no  interest  of  sympathy,  in  the  cause)  it 
will  frequently  happen,  (hat  the  interest  which 
a  man  derives  from  lits  situatiun  in  the  charac- 
ter of  party  in  the  cause,  be  it  on  the  plaintifTs 
side,  he  it  on  the  defendant's  side,  will  be  prac- 
tically im[)erceptible.  This  casual  minutiiness 
ia,  however,  confined  in  a  manner  to  the  class 
of  cases  which  exhibit  a  multitude  of  parties 
on  the  same  side :  for  if  a  man  stands  alone, 
the  fact  of  bis  subjecting  himself  to  the  vexa- 
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tion  and  expense  incident  to  litigation,  affords 
cflectual  proof,  tlint  the  interest  derived  from 
his  .station  in  the  cause  possesses  a  magnitude 
sufficient  to  exert  a  real  intlueuce. 

In  general,  the  interest  which  tJie  proposed 
'witness  thus  jtosscsses  in  virtue  of  his  station 
in  the  cause,  will  be  the  only  interest,  except 
that  of  the  standing  tutelary  interests,  to  the 
action  of  which  his  testimony  will,  on  either 
side,  Htand  exposed.  But  as  it  may  happen  to 
the  testimony  of  any  man  in  the  station  of  ex- 
traneous witiicss,  so  may  it  to  that  of  any  man 
in  the  station  of  plaintiff  or  defendant,  to  stand 
exposed  to  the  action  of  any  number  of  casual 
i interests,  on  either  side,  or  on  both  aides;  and 
these,  each  of  them,  in  any  degree  of  force.  On 
any  occasion,  it  may  consequently  happea. 
that  the  force  of  this  standing  mendacity-pro- 
moting  interest  shall  be  counter- balanced  and 
over-balanced  by  casual  interesU  acting  on  the 
other  side,  tliat  is,  in  conjunction  with  tlie 
standing  tutelary  ones.  And  to  any  such 
casually  operating  intcrcet  it  may  happen, 
to  apply  to  the  whole  of  the  party-witness's 
testimony,  or  to  any  part  or  parts  of  it  less 
than  the  whole:  that  is  to  say,  one  or  rooit 
of  the  entire  abKemblago  of  facts  crunprised 
in  it. 

Out  of  this  state  of  things,  several  anomalies 
will  be  aj)t  now  and  then  to  arise ;  of  tbo  |tos» 
sibility  of  all  which,  it  becomes  the  judge  to  be 
advised. 

The  interest  which  a  party  (be  he  defendaol* 
be  be  plaintiff)  has  in  the  cause,  will  not.  ^ 
ittelj\  be  suHicient  to  nrstntin  him  from  ^iii|r 
false  testimony  to  the  prejudice  of  that  interest. 
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if  there  be  any  interest  to  a  greater  amount 
that  acts  upon  him  ou  tlie  opposite  side.  There 
is  no  delertdant.  who,  all  ui/icr  intercut*  apart, 
would  uut  yield  to  ao  unjust  demaud  of  10/., 
and  e%-en  coufcsn  the  justice  of  it,  if  by  so 
doing  he  were  assured  of  <riiiuing  20/.  'There 
is  no  plaintiH',  who,  all  other  interests  ajuirt, 
would  not  desist  from  a  just  claroi  to  tlie  sonic 
amount,  and  ewn  confcHs  the  injustice  of  it, 
for  the  same  recompense. 

Uut,  no  far  fntm  iHrin^^  absulutciv  Certain 
and  uiiiforndy  eliicient  is  even  the  united  furce 
of  all  the  tutelary  mcndacily-rostrainiag  inter- 
ests, that  instances  might  be  found  in  which 
the  sliKhtcst  casual  interest  (of  the  (>eciiniary 
kind,  for  example)  actini;  in  a  mendacity-pro- 
moting  direction,  has  been  seen  to  overcome 
their  united  force.  l"he  proposition,  ihereiure. 
which  was  true.  re»ervattou  made  of  the  tn- 
Bucnce  of  those  tutelary  interests,  may  still 
be  given  for  true,  even  without  any  such 
B  rcsersation. 

"       Of  the  several  species  and  degrees  of  interest 
thus  attached   to   the  party's   station   in   the 
cause,  there  is  scarce  any  one  to  which,  by 
accident,  it  may  not  happen  to  find  itself  o|>< 
posed  by  a  stronger  interest,  acting  in  a  men- 
dacity-promuiin;^direclioii,  and  overpowering  it. 
Feeble  as  interests  of  the  social  class  gene- 
rally arc,  in  comparison  with  those  of  the  self- 
regarding  clas.«,  there  is  not  of  the  self-regarding 
_    claM  any  interest  so  high  and  strong,  as  not  to 
H    be  liable  to  be  opposed  by  an  interest  of  the 
H    social  class  capable  of  overpowering  it.     In- 
H    stances  have  been  known  in  which  dciinqueuts 
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have  endured  the  very  extremity  of  torture, 
rather  than  disclose  their  coadjutors.  In  Eng- 
land ;tin  comjKiratively  of  late  yeari*)  has  existed 
a  practice,  in  virtue  of  which,  if  a  defendant  in  a 
capital  prosecution,  on  bein^  called  upon  to  say, 
in  general  terms.  Guilty  or  Not  (Juilty,  forbore 
to  answer,  he  was  tortured  to  the  very  death : 
but,  on  eonditiou  of  his  submitting  to  this  inflic- 
tion, his  property,  which,  in  the  event  of  his 
eoDviction  in  the  ordinary  way,  would  hare 
been  taken  from  his  natural  re|)resentati\'es  by 
the  king  to  his  own  use,  was  suffered  to  take 
its  ordinary  course.  Instances  (it  is  said) 
bave  not  been  wanting,  in  which  men  have 
thus  submitted  to  death,  preceded  by  the 
extremity  of  corporal  sufferance,  rather  than 
expose  the  objects  of  their  affection  to  that 
loss.  In  this  case  no  falsehood  was  uttered, 
nothing  at  all  being  uttered ;  nor  was  false- 
hood,  in  any  shape,  conducive  or  necessary 
to  the  purpose.  But,  inasmuch  as  an  in- 
terest of  any  degree  of  slightness  will  some- 
times be  sutHcient  of  itselt'  to  overpower  the 
united  force  of  the  standing  tutelary  motives, 
the  supposition  has  nothing  improbable  in  it, 
that,  for  the  same  purpose,  in  addition  to  the 
corporal  agony,  falsehood  would  not  have  been 
grudged. 

In  the  case  where  men  have  suffered  them- 
selves to  be  tortured  to  dcatli,  rather  than  give 
U[»  their  companions  in  delinquency,  falsehood 
must  iu  geiic-iiil  have  borne  »  part.  For,  in  all 
such  cases,  the  defendant  has.  in  course,  been 
plied  with  questions ;  and  an  answer  denj'ing 
his  having  had  any  such  companions  will  have 
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been  a  much  more  natural  result,  than  a  con- 
re»»iinii  of  his  having;  had  associates,  accompa- 
nietl  with  a  refusal  to  disclose  them. 

Bven  the  tutelary  interest  created  by  reli- 
gion, the  religious  sanction, — notwithstanding 
the  unirorniity  with  which  it  acts,  iu  opposition 
to  mendacity,  on  all  ordinary  occasions,  —  may 
(sucli  have  been  its  anomalies)  be  retpirded, 
without  any  extravagant  sHetch  otRuppoxition, 
as  capable  of  driving  a  man  iato  this  transgres- 
sion, instead  of  saving  bim  from  it.  In  Den- 
mark (it  is  said),  the  country  was  infested  by  a 
net  of  religionists,  in  whose  conceptions  there 
was  DO  road  to  everlasting  happiness  so  sure  as 
the  scaffold ;  nor  to  the  scati'uld  any  road,  on 
that  occasion,  so  eligible  as  that  of  murder; 
C6|>ccially  if  some  child,  within  the  age  of  inno- 
cence, were  taken  for  the  subject  of  that  crime. 
If.  in  that  case,  instead  of  a  blood-stained 
hand,  a  mendacity-stained  tongue  had  been 
chosen  as  the  more  eligible  instrument,  the  aber- 
ration from  the  line  of  reason  and  utility  would 
hardly  have  been  more  wide. 

The  cases  above  brought  to  view  are  all  of 
them  out  of  the  ordinary  course  of  things :  so 
much  so,  that  there  is  none  of  ihcm  of  which 
the  existence  ought  to  be  presumed,  or  tlic 
supposition  of  it  acted  u|»im,  unless  the  proba- 
bility of  the  case  be  indicated  by  some  special 
circumstance. 

In  the  ordinary  state  of  things,  therefore,  the 
following  are  the  rules  that  may  serve  for  ex- 
pressing tlic  comparative  trustworthiness  of 
self- regarding  evidence. 

1.  So  fur  as  it  makes  against  himself,  a  man's 
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own  evidence  U  the  best  evidence:   more  so 
than  that  of  an  extraneous  witness. 

For,  ill  this  case,  such  })art  nfliis  tcstimoDy 
as  ha*  this  tendency  (that  is  to  say,  so  much 
of  it  as  is  undcrstocu  by  him  to  have  this  tend- 
ency) cannot,  for  any  thing  that  appears,  have 
fnund  any  sinister  interest  to  g\va  birth  to  it. 
On  the  other  hand,  to  prevent  the  utiomnce  of 
it,  had  it  been  utherwine  than  true,  there  was 
the  united  force  of  the  several  tutelary  sanctions, 
strengthened  by  the  accession  of  the  casual 
interest  in  question  (whatever  it  l>e)  that  is  at 
stake  upon  the  event  of  the  cause  :  self-preser- 
vation against  death,  if  capital ;  pecuniary  in- 
terest, if  pecuniary  and  non-criminal ;  and  so 
iorth. 

2.  So  far  as  a  man's  testimony  makes  to 
favour  of  himnelf,  it  is  inferior  in  trustworthincs* 
to  that  of  an  extraneous  wituess  not  known  to 
have  an  interest  depending  on  lUc  credence 
given  to  or  withholdcn  from  the  facts  asserted 
in  such  Ins  it'stimony. 

The  following  cases,  however,  present  them* 
selvcA  as  so  raaoy  exceptions  to  these  rules. 

1.  If  the  interest  which  the  extraneous  wit- 
ness has  at  fttake  be  of  more  value  than  that 
which  the  party  has  by  whom  the  sclf-regardini; 
testimony  is  delivered. 

2.  if,  the  interest  being  in  both  cases  equal 
in  value,  the  party  bv  whom  the  self-serritt| 
or  self-disserviiii,'  testnnony  is  delivered  be  in 
point  of  reputation  upon  a  level  superior  to  the 
ordinary  leie) :  the  reputation  of  the  self-serviig 
or  self- disserving  exiraneous  witness  being  on 
the  ordinary   level,    as  iK   the  case   where  it 
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happens  to  be  perfectly  unknown  to  the 
judge. 

3.  If,  the  reputation  of  the  party  being  at 
the  ordinary  level,  the  apprupnatc  reputation 
of  the  extraneous  witness  is  decidedly  below 
it:  as  where  it  has  already  happened  to  him 
to  be  convicted  of  testimonial  mendacity  (deuo- 
minuted  in  most  cases  peiyuiy). 

The  sum  at  stake,  and  all  other  circum- 
stauees  (as  above  mentioned)  bcin^'  equal  in 
both  cases;  the  force  of  the  interest  will  in 
general  be  greater  U|>on  a  part^  testifying  in 
the  character  of  a  witness,  than  upon  an  extra- 
neous witness :  and  this  on  several  accountA. 

1.  In  the  case  of  the  part)', — the  suit  on  which 
the  money  depends  being  actually  on  foot,  and 
tlius  litr  in  advance,  — the  money,  if  lost,  will 
in  general  be  sooner  parted  with,  if  gained,  be 
sooner  received,  in  the  instance  of  the  party, 
ttian  in  the  instance  of  the  extraneous  witness. 
but  if,  in  this  respect,  it  ko  happens  that  there 
is  no  (liHtTcncc,  then  this  reason  has  ik)  place 
in  the  account :  if  the  ditfurcnce  is  on  the  uther 
aide,  then  of  course  the  reason  operates  on  the 
other  side. 

2.  Of  a  state  of  litigation,  a  degree  of  irri- 
tation is  a  natural,  and  almost  a  necessary, 
accompaniment.  By  the  influence  of  this  irri- 
tation, the  party  is  already  acted  upon;    the 

■extraneous  witness  not  yet.  This  is  as  much 
as  to  say,  that  the  testimony  of  the  |>arty 
stands  exposed  to  the  action  of  two  sinit>tcr 
interests,  to  but  tmc  of  which  that  of  the  ex- 
traneous witness  is  exposed.  If,  tlu-n,  so  it 
happens,  tliat  the  ill-will  borne  by  the  extra- 
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neous  M-itnejts  towards  his  antagonist  is  more 
intense  than  that  borne  by  the  party  to  his, 
tliis  reaKun  tails. 

»<3.  To  the  pecuniary  loss  nocessarily  resulting 
from  the  loss  of  the  cause.' — the  loss  resulting 
from  the  obli^^tiuu  of  rcimbuniing  to  the  win- 
ning party  his  share  of  the  costs  of  suit,  is  a 
natural,  though  not  an  inseparable,  appendage. 
In  the  instance  of  the  party,  this  tilteriijr  loss 
is  already  in  immediate  contemplation ;  in  the 
instance  of  the  extraneous  witness,  not  so  cer- 
tainly :  because,  in  the  instance  of  the  extra- 
neous witness,  it  may  happen  that,  no  suit  being 
as  yet  commenced,  none  will  be  commenced: 
for  that  the  demand  will  eitlicr  not  be  made,  ur 
will  be  acceded  to  without  suit.  But  this 
reason  also  is  liable  to  fail :  viz.  in  the  opposite 
ease. 

On  this  account,  (the  sum  at  stake,  and  in 
that  respect  the  strengtli  of  tlic  temptation, 
being  the  same),  the  improbability  of  mendacity 
will  be  less  on  the  part  of  a  party  on  either 
side  of  the  cause,  if  there  be  no  extraneous 
witness  on  that  same  side  to  that  sume  fact. 
than  on  the  part  of  an  extrantr<nis  witness,  if  it 
be  a  fact  that  is  not  supposed  to  have  come 
under  the  party's  cognizance. 

The  reason  is,  that,  in  the  case  of  the  parly 
depoKiiig  in  his  own  favour,  there  is,  in  case  im 
mendacity,  but  one  person  to  be  reconciled  to 
the  wickedness,  and  that  himself,  without  ueed 
of  confession  to  any  one  else  :  whereas,  in  the 
case  of  the  extraneous  witness,  tlicre  is  a  pro- 
bability  that  the  suit  would  not  have  been 
instituted  or  defended  (as  the  case  may 
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without  a  concert  between  the  party  and  the 
extraneous   witness    supposed   to    be    menda- 

•  cious ;  which  concert  su|>|)osc$,  on  the  part  of 
each  partaker  in  the  conspiracy,  a  confession 
tnadc  of  his  wickedness  to  the  other;  and  be- 
sides the  comparalivv  imprtibubility  of  it,  sucU 
double  wickeanes!  affords  additional  chances 

fof  detection. 
In  the  situation  of  party  delivering  his  own 
testimony  on  bis  own  behalf,  it  depends  upon 
any  man  to  originate  the  opportunitj'  of  em- 
ploying, to  a  purpose  chosen  l>y  himself,  men- 
dacious evidence :  vix.  by  instituting  the  unjust 
demand,  or  hazardinef  the  unjust  defence,  and 
then  delivering  bis  own  testimony  in  support 
of  it. 

In  the  situation  of  extraneous  witness,  nei- 
ther the  demand  is  instituted,  nor  the  defence 
^determined  upon,  by  the  individual  whose  testi- 
^mony  is   in  question.     Without   the   previous 
act   of  another   person  (viz.  a  plaiutin  or  de- 

Ifendant),  the  advantaRc  derivable  to  the  inte- 
rested testimony  cannot  be  reaped. 
In  the  case  of  a  design  tu  raise  money  by 
groundless  demands,  to  be  supi>orted  by  mcn- 
dacinus  evidence ;  a  demand  to  be  made  by  a 
plainlitf  in  the  character  of  an  informer,  (i.  t.  to 
gain  a  reward  offered  by  the  law,  pavable  in 
^  the  event  of  a  delinquent's  being  convicted  of 
■an  offence),  presents  a  more  natural  and  gene- 
^ralty  iiracticable  mode  of  carryiug  inlo  execu- 

»tion,  by  abuse  of  law,  a  plan  of  dt-jiredation  to 
sn  unlimited  amount,  than  a  demand  of  money 
asdut?  on  account  of  any  nf  the  ordinary  irnns- 
actions  between  individual  and  individual :  since 
vol..  V.  r  V 
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a  transaction  of  that  aort  can  seldom  have 
taken  jitace  without  some  special  relation  be- 
tween tlie  parties, — an  iucideutnot  uecessar}- in 
ttic  other  case.  ;    . 

As  between  plaintiff  and  defendant,  (to  judge 
from  the  mere  consideration  of  tlioir  retipective 
stations  in  the  cause,  and  nothing  else),  in  a 
cause  where  money  is  at  stake,  the  probability 
of  mendacity  will  be  greater  on  the  part  of  the 
defendant  than  on  the  part  of  the  plamtiff. 

The  rcation  is,  that,  in  the  station  of  the 
defendant,  (the  sum  being  in  both  cases  equal}, 
the  mendacity-promoting  interest  is  constitute 
by  the  fear  of  loss:  in  tlie  case  of  the  plaintiff, 
by  hope  of  gain  to  the  same  amount.  And,  sum 
for  sum,  as  already  observed,*  the  sufferance 
from  loss  is  greater  than  the  enjoyment  from 
gain. 

But  this  proportion  does  not  take  place,  ex- 
cept-upon  the  supposition  that  the  ca-ie  is  such 
that  the  defendant  has  already  been  established 
in  the  habit  of  regarding  the  money  as  his  own, 
the  plaintilfnot. 

Suppose  the  strength  bf  the  persuasion  in  thi£ 
respect  equal  on  both  sides,  the  seductive  force 
of  the  interest  will  in  this  respect  be  eiiual  oo 
both  sides  :  suppose  the  persuasion  stronger  oo 
the  plaintiff's  side,  the  strength  of  the  mcoda' 
city-promoting  interest  will  be  greater  on  the 
plaintiff's  side. 

Without  pretence  of  title,  conscious  of  lu* 
having  none,  Rapax  has  contrived  to  get  pM- 
session  of  au  article  of  property  belonging  lo 
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Hiimilis,  confiding;  in  his  Kiipp<vtc-d  inability  to 
take  upon  himself,  or  to  sustain  ihroiighout, 
Itie  burtbeii  uriitigutioii.  Circiinistaiicc->i  inter- 
vening to  disappoint  the  speculation,  Humilis 
seeks  Win  reraudy  notwitbstaiiding.  In  this 
state  of  things,  though,  at  the  commencenieut  oi' 
the  suit,  the  subject-matter  was  in  possession  of 
Rapax,  defendant,  yet,  though  he  lose  the  cause, 
bis  condition  will  l>e,  not  that  of  a  man  who 
has  sustained  a  loss,  but  that  of  a  man  who 
has  miscarried  in  his  punuit  of  a  gain:  while 
that  of  Humilis.  in  the  event  of  his  failing  in 
his  demand,  will  be  not  merely  that  of  a  man 
who  has  miscarried  in  the  pursuit  ofa  gain,  but 
that  of  a  man  who  has  been  struck  by  an  unex- 
pected loss.* 

'  In  the  abow  CftM,  bj  the  nippoution.  Itspnx  is  the 
WiongMloer,  Humitiii  Ui«  party  injured,  and  con»ciou>  of  hi* 
buiigao:  a  purtivulax  auppotiiion  aamnillj'  includ«l  in  lh;tt 
e«Dcnl  on«,  )*,  thu  of  bit  being  persuaded  of  (he  tniUi  of  the 
facto  to  which  h«depo»M;  in  winch  atae, — though  iubjecl  to 
(he  action  of  ao  inirrest  promotiTo  of  mdidicity,  had  h« 
htca  in  a  condition  to  stand  io  need  of  such  criminal  auiat- 
•nc«,-~ye1,  not  (by  the*iipposition)f>lan()ing  in  need  of  it,  tlie 
^ithet  mtndadtg -promoting  may  appear  UDSuiiabIc  to  the 
caw. 

But  thia  partievlar  com-,  thon^  nntimltjp,  b  not  Dccea- 
•arily,  iachid«d  in  the  ^ncral  cose.  Though  fully,  and  wiilt 
pcrfrct  reiiNm,  pcrtuadod  of  the  gtnenl  riii^ifuiocw  of  hi* 
cau*c,^-or  hu  demand,  or  hi*  dcfcnci:,  wliichercr  il  be ;  it  may 
happen,  that  thm  ot  that  iMrticular  fact  to  which  be  depoac* 
■hall  be  not  only  unttue.  out  fully  understood  by  hiniMlf  lo 
b«n.  Coiiudcration  had  of  the  wvij^ht  of  the  evidence  on 
tbo  oilier  udc,  il  may  appear  lo  Humilia  that  tlio  cau«e, 
thoiieh  altOi[«lhcr  just,  ma^  (land  in  iic«d  of  an  apposite 
f^lu-lKHHl  for  the  support  of  it.  Whether  sitch  wipport  will  b« 
given  to  it  {^r  no,  ac[)etuU  u|ion  the  dii position  nr  Huinilt*; 
upon  the  proportion  betwwen  the  force  with  which  the  iimn* 
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dacity-reatiBining  int£Te«ts  (the  tutelary  nmctions),  and  the 
force  with  which  his  interest  in  the  cause,  is  acting  on  hit 
mind  at  that  same  time:  and  to  have  been,  on  a  p^rticuiai 
occasion,  innocent  and  injured,  is  an  accident  which  is  just  u 
capahle  of  happening  to  a  man  of  the  worst  disposition,  aa  to 
a  man  of  the  purest  virtue. 


ciAT.  vn.i 


laipaoBiTr. 


^ 


CHAPTER  VH. 

OP    IMPROBITV,    COKSIDKKED    AS    A    CAUSE   OF 
UNTRUSTWORTUISESS    IN  TESTIMONY. 


On  the  present  occasion,  the  object  is,  to 
determine,  with  what  detfrce  of  assurance  ex- 
pectations of  mendacious  testimony  in  llie  cause 
m  hand  can  with  propriety  be  founded  on 
moral  improbity  in  its  several  sha[>es.  and  in 
particular  in  the  shape  of  testimonial  menda- 
city, as  manifested  on  some  former  occasion  or 
occasions. 

Though  all  men  are  not  liars,  (at  least  on 
occasions  so  important  as  those  of  judicial 
testitication),  yet  in  that  situation  alt  men  are 
almost  continually  exposed  to  the  temptation 
of  becoming  so. 

Supposing  it  certain,  that,  at  the  time  in 
which  tbe  witness  is  delivering  his  testimony, 
he  is  not  exfioscd  to  the  action  of  any  men- 
dacity-promoting interest ;  it  is  equally  certain, 
that  improbity,  (in  whatsoever  shape  or  degree 
his  disposition  be  stained  by  it.)  cannot  exert 
any  sinister  influence  on  his  testimony:  tbat 
mendacity — wilful  and  intentional  mencfacity — 
is  no  more  to  be  apprehended  from  liim,  than 
from  the  most  virtuous  of  mankind ;  and  that, 
in  respect  of  trustworthiness,  between  the  one 
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and  the  ottier  the  only  difference  is,  that,  in 
consequence  of  the  habitual  influeuce  of  the 
tutelary  saoctioiis,  the  virtuous  niaii  will  ap^ily 
himself  to  the  giving  to  bis  testimony  that  com- 
pleteness as  well  as  correctness  of  which  it  is 
susceptible,  with  a  degree  of  solicitous  atten- 
tion, which  in  the  case  of  the  prodi^te  man 
will  find  a  substitute  in  indifference. 

But  it  is  seldom  that  any  such  certainty 
either  pre-tents  itself,  or  can  by  any  scrutiny 
be  acquired. 

One  case  there  is,  in  which  the  opposite 
certainty  presents  itself:  that  is,  wlu>re  the 
person  whose  testimony  is  in  question  is  & 
|>arty  in  the  cause  :  which  conspicuous  in- 
terest is,  however,  by  accident,  liable  (as  before 
observed*)  to  be  counter-balanced  and  even  out- 
weighed by  other  and  stronger  latent  interests 
acting  on  the  other  side. 

Another  case  is.  where,  though  not  a  party, 
lie  has  a  known  and  manifest  interest  io  the 
event  of  the  cause. 

In  all  cases,  whether  he  have  or  have  not 
any  manifest  interest  in  it,  he  is  liable  to  be 
exposed  (as  well  in  the  mendacity-promoting 
as  in  tlic  mendacity- restraining  direction)  to 
the  action  of  latent  interests,  of  any  nature  and 
in  any  number. 

>Sup|)o!te  the  point  ascertained,  that  the  indi- 
vidual in  question  (at  present  an  extraneous 
wttnesc)  caimot  be  unucr  the  action  of  aojr 
8inister  interest,  unless  the  impidse  has  tK 
suborning  solicitations  of  the  party  for  its 
.source;    in   such   case,    if   the    party   be  re- 
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garded  as  incapable  of  fteeking  to  exert  any 
such  sinister  influence,  the  probity  of  the  party 
operates  on  Ibat  supposition  as  a  security,  aud 
that  an  oflectual  one,  against  the  improbity  of 
the  witness. 

By  this  circumstance,  in  so  far  as  it  has 
place,  the  probability  of  mendacity  is,  it  is 
evident,  diminished  :  hut  what  is  equally  evi-, 
dent  is,  that  it  is  not  allogcllier  done  »vvHy. 

F^m  past  improbity,  establisbed  by  any 
manifest  and  notorious  intjuiry ;  from  past 
improbity,  (hough,  to  indicate  the  disposition, 
there  be  no  more  than  a  single  act, — mankind 
are  apt  enough  to  predict,  and  infer  with  suffi- 
cient assurance,  the  manifestation  of  the  like 
disposition  on  any  individual  occasion  that 
presents  itself.  II  on  this  head  instruction  be 
needful  to  the  judge,  it  is  not  so  much  for  the 
purpose  of  pointing  out  to  him  tlio  inference,  as 
for  the  purpose  of  putting  him  upon  his  guard 
against  the  nrupensity  to  allow  it  to  take  a 
stronger  hola  on  the  mind,  than,  upon  an  at- 
tentive consideration,  it  would  be  fuuud  entitled 
to  possess. 

Of  the  testimony  of  this  or  that  person,  on 
whose  part  improbity  (in  the  tih»]K:  of  menda- 
city, or  ercn  in  other  shapes)  is  supposed  to  be 
notorious,  it  has  h4:cn  a  common  expression  to. 
say.  It  is  entitled  lo  no  credit  whatsoever, — or. 
No  regard  wbatM)ever  ought  to  be  paid  to  it. 
Applied  to  judicial  testimiiny,  the  impropriety 
01  any  such  proposition,  wdl,  on  a  more  atten- 
tive consideration,  be  found  (it  should  seem) 
undeniable.  And  this,  not  only  because  false- 
hood, known  falsehood,  is  frequently  n  key  as 
well,  as  a  guide  to  truth  ;   but  because,  every 
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thing  depending  upon  interest,  a  man  of  tbc 
most  depraved  character,  of  whom  it  could  be 
ascerlaint'd  that  he  was  not  under  the  action  of 
any  sinister  interest,  would  with  more  safcty 
be  depended  upon,  than  an  average  man  de- 
posing under  the  action  of  any  interest,  the 
magnitude  of  which  conld,  reference  being  had 
to  his  situation,  be  pronounced  considerable. 

■  In  a  general  jxjint  of  view,  antl  denoted  by 
the  eoDcisest  expression  that  can  be  found  for     • 
it,  the  degree  of  pntbity  habitually  manifested 
in  the  disposition  of  a  human  being,  wilt  be 
directly  (and  that  of  improbity  inveraelt/)  as  the  fl 
force  habitually  exercised  upon  it  by  the  per- 
manent  tutelary  interests  and  motives  so  often 
spoken  of,  in  eomparison  of  the  force  habitually 
exercised  upon  it   by  the  seductive    interests  h 
and  motives.*  | 

As  it  is  only  through  the  medium  of  the 
habitual  frame  of  mind,  that  any  indication  c^ 
be  drawn  from  past  acts,  relative  to  the  present 
frame  of  mind  or  disposition  of  the  witness,  and 
thence  relative  to  the  probability  of  a  departure 
on  the  part  of  his  testimony  from  the  tine  of 
truth;  it  concerns  the  judge  to  look,  in  the  first 
instance,  to  the  habitual  frame  of  mind,  and  in 
that  view  alone  to  have  regard  to  any  individual 
act. 

One  practical  use  of  this  caution,  is,  to  pre- 
serve him  from  deducing  too  strong  a  persuastOD 
from  some  single  act,  as  established  by  some 

*  Rules  ill  detail  for  Uie  eslimation  of  the  comparatife  dc' 
grees  or  probity  aud  iraprobity  in  Uic  moral  pari  of  tbc  hooiM 
5ame,  liavu  been  given  at  lurfc  in  another  work  (Introd 
1o  Motals  und  Legj«<lation) :  they  rci^tiirc  too  many 
rary  observations  to  be  inserted  here. 
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conspicuous  proof. — and  not  deducing  a  persua- 
sion sufficiently  strong  from  habit,  (.  e.  repeated 
acts,  as  established  or  indicated  by  proofs  or 
tokens  less  conspicuous. 

By  a  judicial  conviction,  (of  theft,  for  ex- 
ample), improbity  on  the  part  of  the  convict 
(viz.  the  degree  uf  improbity  necessary  to  the 
commission  of  such  a  crime)  is  established  by 
proof  of  the  most  conspicuous  kind.  But,  how- 
ever conspicuous  the  proof,  no  stronger  pre- 
Huniption  is  afforded  ot  a  frame  of  mind  habit- 
ually disposed  to  the  commisjiion  of  that 
crime,  than  what  is  capable  of  being  afforded 
by  one  single  act. 

On  the  other  hand,  suppose  it  established 
in  the  mind  of  the  judge,  to  a  degree  of  proba- 
bility sufficient  for  this  purpose,  that  (o  another 
witness.  Furfur,  it  had  twice  happened  to  have 
been  detected  in  a  theft,  to  about  the  same 
amount  as  that  uf  which  the  first  thief.  Fur, 
was  convicted  ;  but  that,  through  the  lenity  of 
the  party  injured,  or  some  other  accident,  con- 
viction had  in  both  instances  been  escaped.  In 
the  case  of  Furfur,  it  is  evident,  that,  though 
evidence<l  by  proofless  conspicuous,  the  ground 
for  suspicion  is  decidedly  stronger  than  in  tlie 
case  of  Fur. 

From  proofs  of  so  conspicuous  a  nature,  if 
exclusively  attended  to,  tlie  eonelusiuii  liable 
to  be  drawn  would  be  more  apt,  perlm|H>,  to 
afford  fallacious  lights,  than  true  and  useful 
ones. 

Furfur  is  a  depredator  by  profession  :  depre- 
dation, in  one  sha|H:  or  other,  has  been  his 
habitual  source  of  subsistence :  he  lias  had  no 
other.     Fur  has  been  convicted  of  a  single  act 
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of  depredation  once  committed.  Whatsoever 
indication  of  future  testimonial  mendacity  may 
be  to  be  collectt^d  from  past  delitKjuency  iu  the 
Hoe  of  depredation,  is  evidently  mauy  times  as 
strong  in  the  case  of  Furfur.  But,  in  the  judi- 
cial memorials  of  the  respectire  prosecutions, — 
unlcj^  (what  in  England  has  never  yet  hap- 
pened) the  difference  in  this  respect  have  been 
'Drought  to  view, — both  documents,  and  as- 
suredly that  which  exhibits  the  case  of  Furfur, 
will  to  the  purpose  have  been  incomplete,  and 
thence  liable  to  be  fallacious. 

Superior  magnitude  of  the  punishment  in  the 
one  of  two  cases  of  depredation,  as  compared 
to  the  other,  is  another  indication,  which,  by 
being  conspicuous,  is  but  the  more  liable  to  be 
fallacious.  Proper  or  improper  upon  the  whole, 
it  is  natural  and  frequent  for  depredation,  in 
whatever  shape,  to  be  made  punishable,  upon  a 
scale  rising  in  some  proportion  with  the  value 
of  the  article  which  has  been  the  subject-matter 
of  the  offence.  With  a  view  to  one  of  the  (.-nds 
of  punishment  (viz.  prevention),  the  dittcrence 
has  this  obvious  use,  viz.  its  tendency  to  lead 
the  delinquent  to  the  desire  of  the  less  mi*- 
chievous  of  two  offences,  in  preference  to  the 
more  mischievous.  But,  if  in  (bis  case  any  such 
inference  be  drawn,  as  that,  because  the  depre- 
dation to  the  greater  amount  is  punished  with 
the  greater  punishment,  therefore,  as  between 
Fur  Magnus  who  has  been  punished  with  the 
greater  ]»unishmciit,  and  Petty  Fur  who  hu 
been  punished  witli  the  lesser  punishment,  the 
probability  of  testimonial  mendacity  on  the  oc- 
casion  in  hand  is  greater  in  the  instance  of 
Fur  Magnus  than  in  the  instance  of  Petty  Fur, 
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the  conclusion  would  be  more  likely  to  be  erro- 
neous tliau  just ;  for,  the  greater  the  sum  stolen, 
tbe  stronger  the  temptation  :  and  because  a 
man's  probity  has  sunk  under  the  stronger 
temptation,  it  fullows  not  that  it  would  have 
Bunk  under  the  weaker. 

With  regard  to  the  probability  of  tCHtimonial 
mendacity  on  the  given  occasion,  (as  indeed 
with  regard  to  improbity  in  most  otlicr  tihapeit,) 
indications    much    more    conclusive    may    in 
many  instances  be  drawn  from  factitious  con- 
sequences foreign  to  the  nature  of  the  trans- 
gression, than   ^m  the  nature  of  the  trans' 
gression  itself,  even  if  known  in  all  itA  circum- 
stances.    Maculatiis,  (at  tbe  time  of  his  only 
oflcncc,  not  a  professional  depredator),  has,  in 
Tirtue  of  his  punishment,  in  the  choice  of  which 
[reformation  was  not  so  much  as  aimed  at,  been 
confined  for  years  together  in  the  company  of 
a  pmmisciious  and  uninspected   herd   of  pro- 
fessional depredators.      Furfur,  convictetl  of  a 
t^eft  to  tbe  like  amount,  has,  during  the  same 
space  of  time,  been  confined  In  a  state  of  con- 
stant occupation,   either  in  solitude,  or  under 
an  unremitted  course  of  inspection  in  assorted 
company.      Whatever   be  the   indication,  de- 
duciole  from  depredation,  of  the  probability  of 
improbity  in  a  shajw  so  different  as  that  of 
testimonial  mendacity;    it  seems  evident,  that, 
in  the  case  of  the  ever  solitary  or  constantly 
inspected  conviet,  the  strength  of  the  indica- 
tion can  never  be  nearly  equal  to  what  it  is  in 
the  case  of  the  convict  kept  for  the  same  length 
of  time  in  a  state  of  con-uptive  pupilage. 
■_Wo  anomaly  of  wliicli  moral  conduct  is  sus- 
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ccptible,  ought  to  be  altogether  strange  to 
.the  conception  of  the  judge.  Presenting  it- 
self in  a  specific  shape,  temptation  has  been 
known  to  overpower  the  force  of  the  impro- 
bity-restraining motives,  in  a  mind  on  which, 
prescDtiiig  itself  in  the  general  shape  of 
money,  (though  to  appearance  in  much  greater 
force.)  it  would  have  made  no  ImpresKion. 
Those  who,  for  any  purpose,  (for  a  negotia- 
tion of  aoy  kind,  unlawful  or  lawful,)  have 
to  deal  witli  gross  and  uncultivated  miods, 
have  frequent  occasion  to  observe,  that  by 
money  presented  in  the  £|Micitic  sha  |>c  of 
liquor,  a  much  greater  effect  may  frequently 
be  produced,  than  by  the  same  quantity  of 
money  preiiented  in  its  own  genuine  shape. 
In  a  higher  sphere,  many  a. man,  whom  a 
mass  of  uncounted  money  to  a  hundred  limes 
the  value  would  have  found  temptatiou-proof, 
has  felt  his  probity  sink  under  the  temptation  ^ 
presented  in  some  specific  shape  peculiarly  fl 
adapted  to  his  taste  and  fancy :  some  choice  " 
and  not  readily  obtainable  production  of  art  or 
nature, — a  gem,  a  manuscript,  a  tulip-root,  or  i 
a  cockle-shell.  Standiii;^  in  a  witness-box,  a 
much  more  beautiful  and  choicer  gem,  parch- 
ment, root,  or  shell,  would  have  been  repulsed 
with  horror,  if  presenting  iLselfas  the  price  of 
a  deliberate  departure  from  the  line  of  truth. 
Yet,  in  a  book  presenting  a  general  list  of 
convicts,  or  even  in  the  memorial  made  of  the 
conviction  of  this  [rarticular  individual,  it  might 
happen  that  the  case  and  character  of  this 
man  should  remain  undistinguishable  from  the 
case  and  character  of  the   professional  male- 
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factor,  accustomed  from  infancy  to  behold  in 
the  habit  of  depredation  the  only  source  of 
his  Bubsistencc. 

-•  Whatsoever  be  the  degree  of  iniprobity  in- 
dicated by  the  past  act  or  habit;  with  refer- 
ence to  the  testimoiiy  in  hand,  the  indication 
afforded  by  it  of  probable  testimonial  men- 
dacity will  naturally  act  with  a  particular 
degree  of  strength,  where,  on  the  past  oc- 
casion, the  sha}>e  in  which  it  shewed  itself 
was  that  liamc  shape ;  viz.  that  of  an  act  or 
habit  of  testimonial  mendacity. 

The  reason  is,  that  in  this  case  it  serves  as 
an  indication  not  merely  of  improbity,  (a  weak 
and  villous  state  of  the  moral  part  of  the  man's 
frame),  but  such  a  state  of  the  iiHcUtxtmU  part 
as  hath  disposed  him  to  employ,  and  (accord- 
ing to  his  own  conception  at  least)  <|uali6ed 
him  for  employing,  this  particular  sort  of  instru- 
ment (mendacity)  for  the  compa&sing  of  his 
sinister  and  immoral  ends. 

To  be  able  to  frame  a  false  ston,-,  capable 
not  only  of  passing  muster  in  the  first  instance, 
but,  upon  occasion,  standing  whatever  scrutiny 
is  in  a  way  tu  be  applied  to  it  by  moans  of 
counter- inter  rogation  and  counter-evidence, — re- 
quires a  sort  of  intellectual  firmness  and  vigour, 
the  degree  of  which, — howsoever  it  may  happen 
to  be  employed  in  the  service  of  the  sinister  in- 
terests,—-has  no  connexion  with  their  compa- 
rati\'e  strength  and  influence.  By  setting  fire 
to  a  crowded  Hcet  of  slii]»i,  or  by  drawing  iip  a 
sluice,  and  so  laying  a  whole  town  or  province 
under  water,  a  man  may  produce  an  abund- 
antly greater  quantity  of  mischief  than  has 
ever  been  produced  by  an  act  of  testimonial 
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mendacity :  but  a  man  who  on  a  former  occa- 
Bion  has  thus  employed  fire  or  water  as  an 
instrument  of  niischicf,  will  not  be  so  apt  oq 
a  second  occasion  to  employ  a  mendacious 
tongue  tor  a  pur|K)»c  of  the  like  nature,  as  one 
who,  for  the  like  purpose,  has  already  made 
choice  of  the  same  living  instrument. 

■Where,  on  the  former  occasion,  testimonial 
mendacity  was  the  slia^>e  in  which  tlie  impro- 
bity manifested  itself;  indications  respecting 
the  probability  of  testimonial  mendacity  in  the 
cause  in  hand  may  be  deduced,  from  the  cod* 
sideratton,  to  which  of  the  several  modificalionii 
of  which  testimonial  mendacity  i^  susceptible, 
the  mendacity  belonged  in  that  instance. 

These  modifications,  in  so  iiir  as  Uiey  belong 
to  the  present  purpose,  will  turn  upon  the 
degree  of  improbity  manifested  by  the  men- 
dacity in  the  former  instance;  and  theuce  either 
uiKin  the  strenj^'tli  or  weakness  of  the  inBuencv 
of  the  standing  tutelary  sanctions,  the  impro* 
bjty -and -mendacity - reslrainine:  interests,  or 
upon  the  strength  of  the  temptation  which  that 
influence  had  to  contend  with,  and  by  which  it 
^  Was  overcome. 

The  distinctions  of  which  testimony  is  sus- 
ceptible, considered  with  reference  to  the  per- 
son whose  interest  is  affected  by  it,  and  the 
manner  in  which  it  is  affected,  have  boon 
already  brought  to  view.  Veracious  or  menda- 
cious, those  distinctions  are  alike  applicable  to 
it ;  testimony  sclf-rcgardiug  or  extra -regarding : 
in  both  cases,  serritive  or  disservitive :  if  dtg> 
scrvitive,  criminative  or  simply  oncrattve :  if 
servitive,  excuii>ative,  exonerative,  or  locuple- 
tative. 
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Here  follow  certain  indications  afforded  ooa- 
ceriiing  the  probability  of  testimonial  menda- 
city in  the  case  in  hand,  from  the  consideration 
of  the  nature  of  the  mendacity  in  the  former 
instance. 

1.  Where,  in  the  former  instance,  the  object 
of  the  mendacity  was  to  save  another  person 
from  punishment,  no  evil  being  thereby  dona 
to  any  otlier  individual,  or  none  more  than 
equal  to  the  good  done  to  the  party  favoured 
by  it;  the  probability  of  mendacity  in  the  case 
in  hand,  as  deducible  from  such  former  men- 
dacity, seems  scarcely  to  be  »o  great,  aswhercj 
in  the  fir»t  instance,  the  man's  object  had  been 
to  save  himself  from  punishment  to  the  same 
amount. 

The  reason  is,  that  in  the  one  case  a  proof  in 
given  of  an  extraordinary'  degree  of  force  on 
the  part  of  the  principle  of  humanity,  the  inte- 
rest of  sym|]atliy:  which  proof  is  not  given  in 
the  other  case. 

But  tins  indication  is  not  afforded,  except  on 
the  supposition  of  the  entire  absence  of  every 
interest  of  the  self-regarding  kind  :  a  matter  of 
fact  which  will  not  often  have  place,  nor,  when 
it  has  place,  be  very  easily  ascertained. 

2,  Where,  in  the  former  inRtance,  the  object 
of  the  mendacity  was  to  save  a  man*s  self  Irum 
evil  of  any  kind,  wlietlicr  under  the  name  of 
pure  punishment,  or  satisfaction  to  another  for 
mjury ;  the  greater  the  evil,  the  lesn  the  pro- 
bability it  alfords  of  mendacity  in  tlie  ca.se  in 
hand :  or,  conversely,  the  less  the  evil,  the 
greater  the  probability  of  mendacity  in  the  case 
in  band. 

The  reason  in,  that,  because  a  ntcndacity- 
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promoting  interest  of  a.  given  magnitude  had 
the  effect  of  over|>owering  the  niendacity-rs- 
straining  force  of  tlie  tutelary  sanctions,  it  fol- 
lows not  that  a  mendacity-promoting  interest  of 
lean  magnitude  would  have  been  productive  of 
the  same  effect. 

Every  one  sees,  that  though,  to  save  bis  life, 
or  to  save  himself  from  a  pecuniary  punishment. 
or  from  a  pecuniary  obligation  on  the  score  of 
satisfdctioii,  to  the  amount  of  500/.  (being  the 
whole  amount  of  his  property),  he  fell  into  this 
transgression;  it  follows  not  that  he  would  have 
fallen  into  the  same  transgression,  to  save  him- 
self from  the  obligation  of  paying  5/.,  being  but 
one  hundredth  part  of  the  whole  amount  of  his 
properly. 

3.  Where,  in  the  former  instance,  the  object 
of  the  mendacity  was  to  save  another  person 
from  merited  punislnnt^nt ;  the  probability  of 
mendacity  in  the  case  in  hand,  as  deduced  from 
such  former  mendacity,  seems  not  so  great  as 
where,  in  (he  former  instance,  the  object  was 
to  consign  another  person  to  unmerited  punish- 
ment. 

The  reason  is,  that  in  the  one  case  indication 
is  given  of  the  prevalence  of  the  interest  of 
sympathy,  or  pnnciple  of  humanity,  (one  of 
the  standing  tutelary  sanctions),  to  an  extra- 
ordinary degree:  wiiereas,  in  the  other  case, 
an  indication  is  given  of  an  extraordinary 
degree  ofinsensibility  to  the  force  of  thai  sanc- 
tion, as  well  as  of  most,  or  all,  of  the  other 
tutelary  sanctions.  * 

4.  Where,  in  the  former  case,  the  object  of 
the  mendacity  was  to  obtain,  for  a  man's  self. 
an  undoe  gam ;  the  probability  of  mendacity, 


in  the  case  in  hand,  as  deduced  from  such 
former  mendacity,  seems  still  greater  than 
where    in    the   furmcr   case    the   object  was 

I     merely  to  subject  another  {)erson  to  unmerited 

'      punishment. 

The  rea.son  is,  that  the  intercNt  of  ill-will  (the 
seductive  interest  by  which  the  mendacity  was 
produced  in  the  one  case),  uii[>cciiUly  where  the 
correspondent  passion  has  risen  to  so  high  a 

Eitch  iu  rt-spect  uf  duration  as  well  as  intensity, 
as  but  a  casual  existence,  and  cannot  be  pro- 
duced but  by  some  comparatively  rare  occur- 
rence or  slate  of  thingM  :  a  man's  probity  may,, 
the-refore,  on  h  particular  occasion,  be  over- 
powered by  it.  and  yet  (far  from  being  seduced) 
I  It  may  never  happen  to  him  to  be  so  much  as 
solicited,  by  the  same  sinister  interest,  to  give 
into  the  like  evil  course  at  any  other  period  uf 
his  life.  Whereas,  pecuniary  interest,  not  re- 
quiring any  such  spi-eial  incident,  or  special 
object,  for  the  creation  of  it,  is  created  and  kept 
alive  at  all  times  by  the  matter  of  wealth  iu  all 
ilu  shapes :  and  is,  tberefure,  ([larticular  pur- 
poses being  alike  laid  out  of  both  cases,  and 
tlic  sum  constitutive  of  the  interest  being  sup- 
posed to  be  the  same  in  both  cases),  as  likely 
to  have  pluco  and  be  prevalent  in  the  one  case 
as  in  the  other. 

N.  B.  In  this  case,  much  (it  is  evident)  will 
de[)cnd  upon  the  circumstauees  of  the  case  in 
hand.  For  if,  in  tlie  case  in  hand,  all  self- 
regarding  as  well  as  social  interest  on  the  part 
of  the  testifier  is  c|early  out  of  the  question, 
(as  may  be  the  case,  for  example,  where  the 
testifier    Is    prosecutor,    and    the   only  effect 
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capable  of  resulting  from  coDvictton  is  punish- 
ineut),  Ihe  prevalence  of  ill-will  in  the  former 
case  may  allbrd  a  stronger  indication,  a  greater 
probability,  ofthc  prevalence  of  the  like  passion 
tn  the  case  in  hand,  than  woutd  even  have  been 
afforded  by  the  prevalence  of  pecuniary  inte- 
rest  in  the  former  case.  But  in  the  case  of 
pecuniary  interest  so  much  depends  upon  the 
sum,  and  its  proportion  to  a  man's  habitual 
expense  and  present  exigencies,  that  every 
comparison  which  has  this  interest  for  one  of 
its  terms,  is  Hable,  as  every  one  must  perceive, 
to  great  uncertainties. 

5.  Where,  in  the  former  case,  the  object  of 
the  mendacity  was  to  save  or  obtain  a  gain; 
the  probability  of  mendacity  in  Ihe  caste  iu 
hand,  as  deduced  from  such  former  mendacity, 
seems  to  be  greater  than  if.  in  the  former  case, 
the  testifier's  object  had  been  to  save  himAcIf 
ftom  a  loss  to  the  same  amount. 

The  reason  is,  as  already  observed,*  that  the 
influence  of  a  given  sum  on  the  wcll-beinp  of 
the  individual,  when  considered  as  passing  out 
of  his  hands  in  the  shape  of  loss,  is  greater  than 
that  of  the  same  sum  when  coming  into  bis 
hands  in  the  shape  of  gain :  and  therefore,  that 
the  force  of  the  interest  is,  in  the  same  propor- 
tion, greater  in  the  one  case  than  in  the  other: 
and  it  follows  not  that,  because  the  force  of 
the  mendacity-restraining  interests  has  been 
overcome  by  a  given  force,  therefore  it  will  by 
any  less  force. 

But  as  to  the  point  whedier,  with  reference 

*  Supi^,  Cli.  3. 
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to  a  given  individual,  the  sum  in  question,  if 
coming  into  his  hands,  is  to  be  considered  as 
passing  into  them  iu  the  shape  of  gain,  and 
so  gaioed,  or  only  as  passing  into  them  in  the 
shape  of  security  against  loss,  and  so  simply 
not  lost;  or,  on  the  other  hand,  if  going  out  of 
his  hands,  is  to  be  considered  an  going  out  in 
the  shape  of  loss,  or  as  simply  not  Rtav'ing  in, 
in  the  shape  of  gain;  this  point,  (hough  in 
many  instances  clear  and  out  of  doubt,  will 
in  many  instances  be  subject  to  doubt,  and  to 
doubts  absolutely  insoluble.  The  matter  de> 
pends  upon  the  strength  of  his  persuasion;  and 
this,  too,  taken  at  a  jwiot  of  time  not  always 
easy  to  be  Reliled.  If,  at  any  gi%en  point  of 
lime,  with  an  equal  degree  of  persuasion,  two 
contending  parties  expect,  each  of  them,  con- 
cerning the  same  sum,  either  that  it  shall  not 
go  out  of  his  hands,  or  that  it  shall  come  into 
his  hands ;  the  not  coming  in,  in  the  one  case, 
and  the  going  out  in  the  other,  may.  in  the 
instance  of  either  of  them,  be  alike  productive 
of  the  sensation  of  loss. 

On  the  part  of  a  person  in  whose  breast  the 
existence  of  iniprol>ity  in  a  very  high  degree 
is  notorious,  cilher  from  proof  made  on  a  past 
occasion,  or  from  the  light  in  which  he  appoara 
in  the  cause  in  hand  ;  there  are  several  circum- 
stances, each  of  which  may,  in  aid  of  the 
standing  mendacity-restraining  sanctions,  eon- 
tribute  to  lessen  the  probability  of  mendacious 
testimony  in  that  case.     These  are : 

1.  Extraordinary  difficulty,  real,  and  Ihenco 
apparent,  ofcarrying' through,  (in  the  particular 
circumstances  of  the  cause  in  hand,  and  of  the 
part  taken  by  him  in  that  catisc\  of  carrying 
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through  a  scheme  of  mendacity  with  safety  and 
success.* 

2.  (In  a  case  in  which  an  effect  of  the  men- 
dacity, if  successful,  will  l)c  the  bringing  down 
upon  the  head  uf  any  particular  individual — na- 
turaJly  the  defendant  —  a  burthen  of  affliction 
particularly  se%'ere,  such,  for  instance,  as  un- 
merited capital  punishment) — the  extraordinary 
severity  and  afflictiveness  of  such  burthen. 

To  the  joint  influence  of  these  causes,  on 
minds  on  which  the  influence  of  the  three  other 
tutelary  sanctions  (the  political,  the  moral,  and 
the  rcligious)>  esjiecially  the  two  latter,  cannot 
but  have  been  at  its  lowest  pitch,  may  (it 
should  seem)  be  ascribed,  in  great  measure  at 
least,  the  comparative  unfrequciicy  of  crimiDt* 
tive  perjury;  and  the  innoxiousuess  (as  far u 
can  be  judged)  and  utility  of  the  judicial  prac- 
tice by  which,  under  the  highest  temptatioo 
that  can  be  offered,  the  testimony  of  known 
:  malefactors  of  the  most  profligate  descripticD 
is  every  day  admitted  as  the  principal,  and 
sometimes  even  as  the  sole,  ground  for  convict- 
ing men  of  the  higbcst  crimes,  and  thence  sub- 
jecting them  to  the  most  rigorous  puuisbmcat 
afforded  by  the  law. 

That  the  social  principle  of  sympathy  bears 
some  part  in  the  production  of  the  effect,  there 
aeenis  no  reason  to  doubt.  But  that  the  pan 
it  bears,  is,  in  comparison  of  that  of  the  other 
(the  self-regarding  principle),  much  the  least 

*  Tliis  dtlficalty, — in  so  far  ta  coucenu  mere  pain  of  u- 
ertion, mental  labour,  distinct  tiom  Beoae of danger.^-couidda 
with  thill  principle  of  nciion  which,  undt^rtlie  attmeofthtpklf' 
skal  »3iictioii,  coiirtitiitcs  the  finl  article  in  tke  liat  otUaai' 
tag  tiilelnry,  tmd  ihciicc  ratndacity-rcsUiuain^,  Mnctions. 
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considerable,  is  rendered  but  too  manifest  by 
very  conclusive  indications.  In  some  countries, 
standing  funds  of  reward  have  been  established 
by  law,  for  the  pur})0£c  of  enga^ng  men  to 
pursue  to  conviction  oft'ences  of  this  or  that 
particularly  obnoxious  description ;  such  as 
depredation,  in  the  various  shapes  in  which, — 
though  the  mischief  of  the  first  order  (the  toss 
actually  produced)  is  con6ned  to  assignable 
individuals, — by  far  the  greater  part  of  the  mis- 
chief, viz.  the  danger  and  alarm,  diffiises  itself 
over  an  indefinite  space  in  the  circle  of  the 
community  at  large.  Influenced  by  these  re- 
wards, instances  have  been  known,  in  which 
men  have  formed  themselves  into  confedera- 
cies for  the  purpose  of  reaping  the  rewards  ia 
question  at  the  expense  of  the  ruin  of  a  set  of 
victims,  to  whom,  m  one  sense,  the  word  inno- 
cent would  not  be  misapplied. 

To  entitle  themselves  to  the  receipt  of  the 
reward,  to  the  payment  of  which  conviction 
was  the  previous  condition,  it  was  necessary 
that  evidence  of  the  offence,  endence  consti- 
tuting a  sufticicnt  ground  for  the  conviction, 
Hhoiild  have  been  delivered.  To  gi*'e  birth  to 
this  evidence,  what  did  they  T  They  gave  birth 
to  the  offence  itself:  an  offence,  an  mdividual 
offence,  of  the  descriplion  itself,  was  to  be  pro- 
duced, that  a  body  of  evidence,  effectual  to  the 
purpose,  might  be  sure  1o  be  delivered.  On 
such  occasion,  an  innocent  man,  a  man  tilt  then 
innocent,  was  to  be  seduced  into  the  commis- 
sion of  the  offence.  The  offence  being  really 
committed  by  him,  care  was  at  the  same  time 
taken,  that  the  circumstances  in  witich  it  was 
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committed.  Hliould  be  such  as  to  leave  nodefi- 
cieQcy  in  the  necessary  mass  of  evidence.* 


*  In  theyeax  17&4, — i-otifedcraneafuf  thep-jrpoaffoTamil- 
■ng  ibcniselvea  of  this  eucoucag«meiit  having  braa  Byfterai* 
lically  or);:am/«d, — muchief  (eSects  at  Icmst.  good  or  bad)  tii 
a  f|uautity  con  side  rabli;  enough  to  cngogc  nn  small  thart  of 

I  "the  public  attention,  had,  amant;  thr  1o«'<rr  tirdcn,  been  don« 
by  toem.  Several  penoaii  bad  been  convicted,  one  nl  Imthad 
■yfl'ered  death,  for  acta  of  robbery,  into  which,  a  came  o«l, 
that  tliey  had  been  seduced  by  the  confirdcmti:*.  Four  ows, 
"Mac  Daniel,  Berry.  Egan,  and  Sulivan,  after  having  been 
(in  <:onse<iue4ice  ofn  special  icniict)  acqnillMl  on  an  iodirt- 
ment  chargiog  ihrm  st»  acccaiarics  (o  ihc  robbery,  were  Uini 
tind  conrictod  on  nn  iiidiclnicnt,  in  which,  for  the  dcaignation 
oftba  offence,  the  unmennini;  nppcllatioa  ofectuptracf  wai 
employcd.t  One  of  them.  Kgnii,  being,  in  nurtuaocv  (rflif* 
•eiilcncr.  put  itiln  the  pillory,  wn«  miirtlercd  by  the  populace 
upon  ihc  spot.  Another,  Uerry,  died  of  hii  woanda.  Wbe- 
tber  any  real  miichirf,  other  than  the  alann,  was  lione  hj 
this  confederacy,  Geems,  after  all,  a  matter  of  doubc  la 
the  only  case  the  particulars  of  which  arc  known,  iht  two 
victims,  though  engaged  by  a  sort  of  (reucbery  in  the  com> 
iniaiion  of  the  individual  offence  of  which  in  cooteipHiicc 
Ihey  were  convicted,  had,  in  pursuance  of  th«ir  own  •chciM*. 
betii  habitual  depredators,  iJiou^h,  for  any  tiling  Uiat  appeal*, 
in  a  line  somewhat  ioferior  in  ciimJiality ;  vii.  simple  iImA, 
instead  of  robbery  accompanied  with  force.  Thi«  being  ik 
supposed  case,  ihc  effect  of  llie  terror  inspired  by  nuch  ptac- 
tice  would  be  purely  salutary  rather  than  otherwiac,  teadiat 
the  ilcHtniction  of  confidence  among  nvaldactots,  aM 
eby  to  the  dcttruclion  of  that  small  and  deMructive  por- 
OF society,  whot»>  destruction  is  the  preaetration  oflhe 
irtfctpart.     The  malefactors  were,  two  of  tbem,  murdeml 

I  jn  the  pillory.     The  murderers,  if  not  thic^'es  tbemselna.  wne 
probably  acl  on  by  those  who  were. 

Correct  or  incorrect,  the  following    more  rectuii    noij. 


l-t  SuicTnaJB,x.  418— 447.    Foster's  Rcpoita,  p.  121— UO. 
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To  what  cause  is  this  characteristic  part  of 
the  contrivance  to  be  referred  ?  Not,  in  any 
respect,  to  sympathy:  for  the  suffering  to 
which  the  victim  was  consigned,  after  ha\'ing 
been  thus  drawn  into  g^uilt.  was  not  inferior  to 
the  sufferiug  tu  which  he  would  have  been  con- 
signed, had  he  been  left  in  possession  of  bis 
innocence. 

There  remained,  therefore,  this  one  cause: 
viz.  E  view  of  the  advantage  which,  in  respect 
ofits  com|Kirative  chiinco  of obt;»ining  credence, 
under  tlie  security  afforded  against  deception 


copiM  rrom  ihc  newspapers,  will  be  Miually  ■ubwrrieot  to 
the  purpOM:  of  illuftntioii. 

"  A  curiiHi*  itiBbi^m  in  ibc  iradi:  of  ihief-calthiMff  mtM 
plavcd  iifT  on  Tiioduy,  >t  hraoil  noun,  tn  titc  »c<}ucatcrc«l 
wtulc  which  lc.-u<t*  from  the  end  of  the  canal  at  the  lop  of  Um 
Orc■^n  Park,  ihroush  the  shrubbery,  to  the  gate  at  H)-dc 
Park  Comer.  A  fdioff,  who  had  the  appnamnre  of  a  fanncf'* 
or  cow'keepcr's  M-mat,  with  a  milk-vcuel  in  hu  tiand,  and  a 
watch  in  his  fob,  itrvtclicd  hiiDM-lt'on  hii  back  upon  tha 
gnM  at  the  rear  of  llic  Ranger**  IiXhIi^,  as  if  drunk  an«l 
asleep:  while  two  of  his  companMiis  took  their  stations  al 
some  diibince.  A  sweep,  with  his  bo^,  passing  shortly  after* 
ward,  the  former  fell  completely  into  the  trap,  by  emhracinc 
what  he,  no  doubt,  conceived  to  be  the  fonunsle  opgjOTiunit^f 
of  helping  hinuelf  to  the  sleeper's  watch :  who  siiri'cieil  him, 
wit}iout  inlemiptioti,  to  bear  off  hi*  priM  for  ft  doien  yards, 
and  then,  jumping  up.  raued  the  Aiiir  mimI  en/  at  slop  thief  t 
which  w»g  iiistsnlly  repeated  by  his  companion,  and  lh« 
sweep  seized,  with  tlie  watch  in  his  poucMion.  They  intiiud 
on  t«kine  him  immediately  to  Bow  Street,  and  protccutiiig 
him  fer  the  robbery ;  but  a  reputable  and  resolute  gcntlcDan, 
who  livef  at  Kiiightslirid^,  and  who  *aw  the  whole  lruw> 
kCtion,  inietferrti,  nnd  (old  the  captoi*,  that  if  they  took  the 
prisooef  before  a  magialrjle,  to  prosccutr  him  capitally  toi 
the  offence  into  whKh  they  had  entrapped  him,  be  should 
certainly  Mcompany  thetn,  aivl  giw  cridmce  of  their  coi»- 
ipincy:  upon  which  thm  very  qttietly  luricndered  iluir 
pritoner,  and  marclicd  off. — Tuta,  I  Angusl,  1800. 
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by  the  faculty  ofviv^  voce  croKs-evaminaiion,  a 
true  story  is  so  sure  to  possess  over  a  false  one. 
For,  by  the  delivery  ol  a  true  story,  no  other 
faculty  is  called  into  exercise  but  ttie  memoty; 
a  faculty  iu  respect  of  which,  to  any  such  pur- 
pose as  that  here  in  queHtion,  no  deficiency  can 
exist  in  the  mind  of  any  man.  For  the  delivery 
of  a  falHc  story  adequate  to  the  |)roduclion  M 
the  same  effect,  the  exercise,  and  the  successful 
exercise,  of  two  other  faculties,  each  of  which 
must  be  possciised  in  an  extraordinary  degree 
of  perfection,  viz.  invention  and  judgment,  is 
indispensable. 

The  grand  iiislrumcnt,  the  touchstone  by 
which  lalaehood  is  detected,  is  inconsistency. 
In  the  delivery  of  a  true  and  correct  narrative, 
inconsistencies  arc  impossible ;  for,  of  any  two, 
or  any  number  of  real  fads,  to  say  that  any 
one  can  be  inconsistent  with  anv  other,  is  a 
contradiction  in  terms.  Falsehoods,  to  escape 
detection,  must  to  appearance  be  equally  clear 
of  inconsistency :  ofmconsisteucy,  as  well  with 
respect  to  each  other,  as  witJi  respect  to  all 
known  and  indisputable  truths.  But  to  inveDt 
a  number,  though  it  was  but  a  small  number, 
of  falsehoods,  which  shall  not  only  at  the  mo> 
inent  but  on  all  future  occasions  stand  clear 
of  every  such  iuL-oiisislcucy,  is  in  general,  (es- 
pecially under  the  clieck  of  cross-exaniinalioo), 
a  task  of  extreme  difficulty:  and,  by  the  force 
of  that  check,  the  number  of  such  facts  which 
a  man  shall  be  called  u|>on  to  invent,  to  invent 
at  the  moment,  on  pain  of  seeing  the  expected 
fruit  of  his  labours  gone,  and  punishment  ready 
to  fall  upon  his  head  instead  of  it,  is  without 
limit:  and  in  the  exercise  thus  given  to  It,  the 
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faculty  of  iDvention  must  at  every  step  be  ac- 
coiii|>U])ie(l  and  ^iupportcd  by  tbc  faculty  of 
judgment,  and  that  at  a  pitch  of  perfection, 
such  as  the  strongest  mind  can  never  feci  itself 
assured  of  rising  to. 

Where,  as  iu  the  sort  of  case  in  question,  the 
perceptions  obtained  were  at  the  time  asso- 
cialed  with  such  an  idea  of  their  importance  as 
was  suQiciout  to  command  a  force  of  attention 
sufficient  to  6x  them  in  the  memory, — and  the 
first  depth  of  the  impression  has  not  been  de- 
faced in  any  considerable  degree  by  the  hand 
of  time, — the  images  presented  by  the  memory 
are  at  all  times  the  same:  no  danger  of  incon- 
sistency l>etween  the  account  given  of  a  fact  at 
one  time,  and  the  account  given  of  the  same 
fact  at  another  time.  But  the  images  of  which 
the  picture  given  of  a  false  fact  is  composed, — 
these  images,  having  no  real  standard  by  which 
they  can  be  adjusted,  no  real  archetype  by 
which  they  can  Iw  fixed,  will  be  at  every  mo- 
ment liable  to  be  changed :  and  as  often  as  a 
change  (though  it  be  in  any  the  minutest  parti- 
cular) takes  place,  so  ouen  is  an  imminent 
danger  of  inconsistency,  and  thence  of  detection, 
produced  along  with  it. 

Let  it  not  here  be  foi^otten,  that  for  these 
always  danyeroiis,  though  perhaps  necessary, 
remuncratory  arrangements,  the  demand  is  pro- 
duced, in  no  inconsiderable  degree,  by  the  ex- 
clusionary system;  viz.  by  that  branch  of  it, 
which,  on  the  score  of  vexation  (if  for  any 
reason  at  all),  forbids  the  application  of  judicial 
questions  to  any  such  purpose  as  that  of  ex- 
tracting evidence  of  guiU  from  the  lips  of  male- 
factors.    And  moreover, that  among  the  effects 
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of  it  is  that  of  making  it  men's  interest  to  nurse 
less  mischievous  male&ctors,  capable  of  yield-, 
ing  but  small  rewards,  till  they  have  ripened 
into  malefactors  of  a  more  mischievous  descrip- 
tion, yielding  larger  rewards.  By  this  means, 
while  mischief  is  weeded  out  with  one  hand,  it 
is  sown  with  another.  But  this  part  of  the 
mischief  seems  referable  rather  to  the  grada- 
tion established  between  the  quantum  of  re- 
ward, in  one  case  and  that  in  another,  than 
to  the  application  of  remuneratory  arrange- 
ments in  aid  of  penal  ones. 
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CHAPTER  VIII, 

OF  THE  COMPARATIVE  HISCHIICF  IN  THE  EVEKT 
OF  UISDECISION,  TOTHE  PREJUDICE  OF  THE 
plaintiff's,  OR  OF  THE  DEFENDANT'S  SIDE. 

The  above-mentiooed  particulars,  such  of 
tbem  as  the  nature  of  each  case  has  happened 
to  present,  having  been  taken  into  cuusidera- 
tioa,  and  the  trustwortiiiness  of  the  witness  or 
witnesses  on  one  or  both  sides  remaining  in 
doabt,  and  with  it  the  decision  proper  to  be 
grounded  upon  the  evidence ;  a  consideration 
to  which  it  may  be  of  use  tiiat  the  mind  of  the 
judge  should  not  be  wholly  inattentive,  is  the 
diference  (if  any)  in  point  of  mischief,  that 
may  be  incident  to  the  decision ;  viz.  according 
as  it  happens  to  have  for  its  sole  or  principal 
gnwad  the  testimony  of  an  extraneous  witness, 
or  that  of  a  party,  and,  of  the  parties,  that  of 
a  defendant  or  that  of  a  plaintiff.  For  if,  as 
between  right  decision  and  misdecision,  the 
scales  of  probability  appear  to  hang  upon  a 
lerel,  his  choice  will  naturally  fall  on  that 
side  on  which,  if  to  the  prejudice  of  that 
aide  misdecision  should  ensue,  the  quantity 
tif  the  mischief  resulting  from  it  will  be  at  the 
hiwest  pitch. 

I.    Jmschicf  of  plaintiff's   mendacious  self- 
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serving  testimony,  compared  with  that  or  de- 
fendant's ditto. 

1.  In  ^ncral,  in  a  case  where  money  is  at 
stake,  the  quantum  of  mischief  liable  to  re- 1 
suit  from  an  erroneous  decision  pronounced  in 
fevour  of  the  plaintiflTs  side,  and  grounded  on 
the  mendacious  testimony  of  the  plaintifi',  is 
greater  than  what  is  apt  to  result  from  an  erro- 
neous decision  pronounced  in  a  case  where  the 
same  quantity  of  money  is  at  stake  upon  the 
ground  of  the  mendacious  testimony  of  the 
defendant.  I 

The  reason  is,  that  in  the  station  of  plaintiff 
it  rests  witli  every  man  to  multiply  suits  at 
pleasure ;  to  harrass  with  suits  any  peamu 
and  any  number  of  persons  at  pleasure.  If, 
then,  by  bis  own  testimony  alone,  he  has  ob- 
tained a  judgment  against  this  or  tliat  one 
person,  that  testimony  being  generally  under- 
stood to  be  mendacious, — in  sucli  case,  tliij 
one  groundless  demand  having  succeeded  with 
him,  there  is  a  danger  lest  tic  should  cxtcud 
his  enterprizes  to  another,  and  then  to  another, 
and  so  on  without  limit.* 

This  might  be  the  case,  for  example,  if,  in 
the  character  of  an  informer,  a  man  were  to 
take  upon  himself  to  raise  money  by  his  own 
mendacious  testimony  ;  instituting,  or  causing 

*  In  this  case,  liowcver,  ihc  mischief  ptoduwd  in  ihe  a)H|> 
ttf  (laTij^er  uiid  alanu  to  ilic  conaiminiiy  at  targe,  will  be  ■{< 
to  be  letia  wticre  ibo  dcmaud  Iib<1  for  iu  gToimd  a  claim  of 
indeiniiifii^ation,  (vii.  on  ihe  score  of  s  lo»»  already  incvrm), 
and  known  to  b«  so,>  tlian  where  nich  prnrion  Iom  uoaUt 
the  queaiicai. 

The  reason  is,  tliat,  iit  the  case  of  indeiniuficatioi),  tiw 
ag^e^te  (luuilum  or  possible  demondE,  tiuc  Dod  fabt.  ■* 
liniJteu  by  t!ic  agfregatc  ({uantum  of  actunl  IomCs. 


to  be  instituted,  agaio&t  a  person  altogether 
iiiiioceitt,  a  charge  of  having  committed  some 
oAviice,  to  wliich  a  pecuniary  pcualty,  payable 
in  .the  whole  or  in  part  to  the  informer  or 
witness,  stands  annexed ;  and  supporting  the 
charge  by  his  own  testimony :  that  testimony 
(the  defendant  being  innocent)  of  course  men- 
dacious. 

But  though,  on  the  supposition  that  any  such 
practice  as  that  of  making  a  trade  of  giving 
groundless  informations  aupported  by  false  tes* 
ttmony  were  habitual,  the  danger  indicated 
and  the  alarm  produced  by  a  given  sum  raised 
in  this  way  by  a  given  number  of  suits,  would 
be  greater  than  Uic  danger  indicated  and  the 
alarm  produced  bv  the  same  sum  raised  by 
evidence  equally  taUe  in  the  same  number  of 
suits  of  all  other  kindii  taken  togetlicr;  yet  it 
follows  not  that,  in  any  given  suit  taken  by 
itself,  (and  independently  of  any  such  habitual 

ftractice,  the  existence  of  which  is  supposed, 
or  mere  illustratinn,  to  have  been  asccrtaiiird), 
meudacity  in  this  case  is  at  all  more  probable, 
tiian,  uudcr  the  action  of  a  pecuniary  interest 
of  equal  value,  it  would  be  in  any  other  sort  of 
suit,  whether  on  the  plaiutitTs  or  on  the  de- 
fendant's side. 

An  informer  is  one  who,  at  the  invitation  of 
the  law,  lend&  his  hand  tu  the  adiniiiistrulion  of 
justice.  It  follows  not,  that,  because  a  man  is 
ready  for  a  certain  price  to  give  true  evidence, 
he  is  ready  to  give  false  Aidence  for  the  same 
price :  it  follows  not,  any  more  than  that,  be- 
cause a  man  is  ready,  in  tlic  capacity  of  a  judge, 
lor  a  certain  salary,  to  engage  to  administer 
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justice,  and  do  his  part  towards  the  due  exe- 
cution of  the  laws,  he  is  ready,  for  the  same 
salary,  to  engage  to  praclisi!  depredation  UDd«r 
the  name  of  justice.  It  follows  not,  any  more 
than  that  becau»e  for  a  given  price  a  man  is 
ready  to  engage  to  contribute  to  the  defence  of 
his  country  against  the  invasion  of  a  foreign 
enemy,  therefore  for  the  same  price  he  is 
ready  to  engage  to  contribute  to  the  destruc- 
tion of  his  country  in  the  service  of  the  enemy. 
It  follows  not,  that,  because  by  swearing  truly 
he  expects  to  gain  10/.,  therefore  he  will  depose 
falsely  for  that  purpose ;  nor  that,  because, 
at  the  expense  of  the  same  sum  expended  m 
costs  of  prosecution,  he  seeks  the  pleasure  of 
revenge  at  the  expense  of  any  person  wfao, 
no  matter  on  what  account,  has  become  the 
object  of  his  ill  will, — therefore,  to  gain  the 
end  of  the  prosecution,  he  will,  in  the  cha- 
racter of  witness  for  the  prosecutor,  deliver 
mendacious  criminative  evidence. 

In  various  ages  and  countries,  mischief  in 
vast  quantity  has  been  operated  by  men  in 
the  character  of  informers.  But  the  testimony 
by  which  in  these  instances  it  has  been  ope- 
rated, the  testimony  which  has  SLTved  as  ibe 
instrument  of  the  mischief,  has  been,  not  men- 
dacious, but  veracious  testimony  ;  the  fault 
huH  kin,  not  in  the  informers,  but  in  the  lawx. 

England,  in  the  time  of  IfenrvVII.,  aflordod 
a  remarkable  example,  prubabfy  the  most  re- 
markable that  is  to  he  found  in  the  history  of 
any  age  or  nation,  of  mischief  flowing  in  pro- 
digious mattscs  from  this  source.  But,  in  so 
far  as  it  was  the  cause  of  terror,  and  a  fit  object 
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of  blame,  the  mischief  was  the  sole  work  of  the 
legislator.  Laws  were  sown,  that  forfeitures 
might  be  reaped. 

II.  Mischief  of  party's  mendacious  testimony, 
compared  with  that  of  extraneous  witness's  diUo. 

In  general,  tlie  quantity  of  mischief  apt  to 
result  from  misdecision  in  favour  of  either  side, 
when  grounded  on  mendacious  testimony  on 
the  part  of  an  extraneous  witness,  is  not  so 
great  as  when  grounded  on  the  mendacious 
testimony  of  either  party,  testifying  in  his  own 
favour. 

The  reason  is,  that  it  depends  not  on  an 
extraneous  witness  to  originate  the  suit,  in  the 
course  of  which  his  testimony  is  dehvered :  it 
lies  not  therefore  in  his  power,  as  in  that  of  a 
plaintiff,  to  multiply  suits  at  pleasure,  and  (if 
gain  were  to  be  made  by  unjust  demands,  sup- 
ported by  mendacious  testimony)  to  multiply 
at  pleasure  occasions  of  employing  testimony 
as  an  instrument  of  legal  depredation. 

To  originate  causes  of  suit, — aud  thence  in  a 
remote  way  (tliough  not  to  a  certainty)  to  ori- 
ginate suits  themselves, —  is  competent  to  any 
man  :  and  thence  to  a  man,  who.  when  the 
suit  takes  place,  occupies  the  station  of  de- 
fendant. To  originate  a  suit  immediately,  and 
without  needing  the  concurrence  or  antecedent 
agency  of  any  other  individual,  bek)ny:s  also  to 
any  individual :  which  individual,  an  mioh  as 
the  suit  is  instituted,  assumes  thereby  the  cha- 
racter, aud  occupies  the  xtation,  of  plaintitT. 
But  to  originate  any  sort  of  suit,  either  re- 
motely, as  in  the  character  of  future  contingent 
defendant,  or  immediately,  as  in  the  character 
of  actual  plaintiff,  is  the  exclusive  character  of 
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a  party,  and  is  incompatible  with  the  stauoo 
of  extraneous  witness. 

III.  Mischief  of  narty's  self-disserviog,  com- 
|>ared  with  that  of  bis  self-serving,  mendacious 
testimony. 

la  the  case  where  it  happens  to  a  man's 
testimony  to  be  mendacious  to  his  own  pre- 
judice, and  not  to  the  prejudice  of  any  one 
else;  in  such  case,  if  a  deciatou  couformahle 
to  it  be  RToundcil  on  it,  wliich  decision  thereby 
cocoes  under  the  description  of  miNducl»ion, 
the  mischief  of  such  misdecision  does  not  stand 
Upon  so  high  a  footing  as  that  of  a  misdecision 
to  the  smuii  elfeet  produced  by  any  of  the  ordi- 
oary  causes. 

The  reason  is,  that  the  mischief  of  the  secoivd 
^, order,  the  danger  nnd  alarm,*  in  comparison  of 
which  the  mischief  of  the  first  order  is  much  io- 
ferior  in  importance,  amounts  to  nothing  in  this 
case.  A  man,  as  often  as,  without  being  guilty, 
he  chooses  to  confess  himself  guilty,  wdl  sufler 
accordingly:  let  this  lie  understood.  But  what, 
in  this  case,  is  the  amount  of  the  danger.' 
for  how  few  are  there  who  will  he  dis|K)e^  to 
make  any  such  choice?  and  if  there  were  ever 
so  many  more,  where  is  the  great  harm  donef 
Nemo  audiatur  ptrire  voletia,  says  the  maxim 
of  Rotnan-Gallic  law.  But  on  the  other  hand 
comes  the  maxim,  voicnli  imijxt  iifjuria:  why 
refuse  to  hear  him  whose  wish  it  is  to  "  perish, 
if,  in  the  judgment  of  the  person  most  compe- 
tent, he  will  not  be  injured  by  it?  So  again 
as  to  tlic  alarm.    For,  by  the  supposition,  the 
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choice  is  the  man's  own:  if  force  be  employed, 
the  case  quadrates  not  with  the  present  case; 
and  who  is  there  in  whose  breast  any  pain  of 
apjirehension  can  be  infused,  by  the  idea  of  an 
evil  to  which  he  cannot  be  exiraticd  but  by 
his  own  free  choice? 

But  though,  in  this  extraordinary  sort  of  case, 
the  mischief  of  misdecision  is  not  so  great  as 
in  ordinary  cases,  t^tiil  neither  is  the  case  aitu- 
gether  free  from  mischief.  For,  by  the  raanifcat 
opposition  of  the  case  to  the  ordinary  course  of 
human  conduct, — men  at  targe,  obsentugamau 
convicted  on  his  own  self-cri  mi  native  testimony, 
on  his  own  confessorial  evidence,  which  after- 
wards is  by  accident  discovered  or  suspected 
not  to  have  been  true,  will  be  led  to  suppose  or 
suspect  it  to  be  the  result  of  secret  suborna- 
tion :  subornation  acting  possibly  by  holding 
out  hope  of  reward,  more  naturally  by  holding 
out  fear  of  undue  punishment,  or  of  injury  iu 
some  other  shaj>c. 

Hence  one  reason,  why  confession  in  general 
terms  should  never  be  received,  to  the  exclu- 
sion of  complete  as  well  as  correct  testimony 
from  the  same  source :  to  the  end  that,  in 
case  of  incorrectness  or  incompleteness,  in- 
tentional or  not  intentional,  such  self-regnrding 
and  self-criminative  testimony  may,  from  the 
approved  sources,  counter-evidence  and  coun- 
ter-interrogation (performs!  at  any  rate  by  the 
judge),  take  its  euance  of  being  rendered  cor- 
rect and  complete :  as  if,  instead  of  being  self- 
regarding,  it  had  been  so  much  extraneous 
testimony. 


VOL.  V. 
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CHAPTER  IX. 

VLTKltlOn  SAt'EGV'AltDS  AGAINST  TIIK   I  NCOJT" 
VEMCNC1£S    WHICH    MAY    VRESKNT    THEM- 
SELVES   AS    LIABLE    TO    ARISE    FaOlI    THE 
ABOLITION  OP  THE  EXCLUSION  ART    BULKS. 


Panic  terrors,  genuiue  and  counterfeit,  are 
among  the  life-guards  of  abuse.  From  reform, 
be  it  what  it  may,  fears  are  professed  by  sharp- 
sighted  hypocrites,  fears  are  felt  and  enter- 
tained by  their  weak-sighted  dupes.  Knavery 
presents  the  phantasmagoric  magnifying  glaai; 
and  it  is  through  this  medium  that  danger  is 
viewed  by  the  eye  of  imbecility. 

Any  thing  which,  in  the  case  of  the  reforms 
here  proposed,  may  contribute  to  allay  the 
accompanying  apprehension,  is  deserring  of 
notice. 

The  safeguards  here  in  view  may  be  ranked 
in  the  first  phice  under  two  heads:  1,  Safe- 
guards against  deception  and  consequent  mis- 
decision  :  2.  Safeguards  against  vexation,  in  so 
far  as  unnecessary  and  unprofitable. 

Under  cither  head  may  again  be  distin- 
guished :  I.  Such  as  exist  or  would  take  place 
of  themselves,  but  may  notwithstanding  be 
pointed  out  to  good  purpose,  as  l>cing  liable 
to  be  overlooked:  2.  Such  as.  though  not  at 
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present  in  existence,  nor  of  a  nature  to  take 
place  of  themselves,  might  (as  it  seems)  be 
established  to  good  puriiuKc,  and  may  there- 
fore be  considered  as  eventually  waiting  to  be 
established. 

Under  the  head  of  existing  safeguards,  the 
following  may  be  worth  noticing. 

One  gniund  of  alarm  may  be,  the  danger  of 
mendacity,  and  con;M:uuent  deception  and  mis- 
decision,  from  the  gi%'uig  an  unlimited  admis- 
sion to  the  testimony  of  the  plaintiff. 

By  way  of  antihi>asmodic  against  the  ter- 
rors from  this  nource,  it  may  be  projier  on  this 
occasiun  to  bring  to  mind  once  more  the  testi- 
mony of  experience,  certifying  that,  in  so  many 
cases,  where,  by  the  reason  of  the  most  cogent 
intere.st.t,  the  mendacity-promoting  force  has 
been  at  its  highest  pitch,  no  symi)toms  of  mis- 
chief from  this  source  have  ever  been  discern- 
ible :  habitual  and  professional  depredators, 
delivering  their  testimony  again.st  accomplices, 
under  the  temptation  oflered  by  impunity  in- 
stead of  capital  punishment,  with  the  addition 
of  pecuniary  rewards  to  an  amount  far  beyond 
what  are  usually  offered  to  indi^nduals  at  large. 
These  are  rewards  earnible  by  truth  as  well  as 
by  falsehood.  But  rewanis,  equally  offered,  and 
not  camible  but  by  mendacity,  are  the  rewards 
by  which  servants  in  trade,  who  hare  goods  to 
deliver  from  traders,  their  masters,  to  customers, 
are  invited  to  steal  the  goods,  and  then  by  their 
testimony  charge  the  customer  with  the  receipt  of 
them;  the  customer,  whose  true  testimony  can- 
not be  op|>oscd  to  their  mendacious  evidence. 

Lawtfcr.   The  defendant  will  stand  exposed 
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to  whatever  danger  is  attached  to  the  admisstoo 
of  the  testimony  of  the  plaintitF. 

Non-lawjier.  Good :  but  while,  from  the 
admission  given  to  him,  the  plaintiff  derives 
the  faculty  of  delivering  false  testimony  to  the 
l>rejudice  of  the  defendant, — so,  by  the  admis- 
sion given  to  the  testimony  of  the  defendant, 
does  the  defendant  derive  the  faculty  of  de- 
fending himself,  for  which,  by  the  supposition, 
the  simple  truth  is  sufficient.  Truth  opposing 
herself  to  the  ptaintift",  truth  giving  her  sup- 
port to  the  detendant, — plaintiff  and  defend- 
ant being  in  other  respects  on  equal  terms. — 
in  favour  of  which  side  lie  the  odds  ? 

Lawyer.  But  a  case  that  in  reality  will  fre- 
quently happen,  is,  that  the  matter  of  fact, 
notwithstanding  the  consequences  of  it  witli 
relation  to  the  interests  of  the  defendant,  has 
not  fallen  under  his  cognizance.  If,  the  de- 
fendant having  been  wounded,  it  be  by  your 
hand  that  the  wound  has  been  inllicted,  it  can 
scarcely  hapiien  hut  that  the  fact  must  have  fl 
fallen  within  your  knowledge.  But  if  it  hax  ' 
been  by  the  teeth  of  a  dog  of  yours,  or  by 
the  horns  of  a  bull  of  yours,  this  may  a.s  wefl 
have  hap|;ened,  you  being  at  a  hundred  miles 
distance,  as  in  your  presence.  The  plaintiff 
being  predisposed  to  lie,  and  having  his  choice 
of  ties,  his  care  will  be,  that  in  the  scene  he 
feigns,  you,  the  defendant,  .shall  not  be  one 
of  the  actors. 

Aon-lawifer.  Doubtless  this  will  be  his  best 
policy ;  just  as,  under  your  own  established  and 
therefore  faultless  system,  were  the  tradesman's 
servant  to  steal  the  goods,  and  then  swear  he  had 
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dRiivcrcd  llicni  to  ttic  customer,  it  would  be 
better  policv  to  suppose  ihem  delivered  at  bis 
botme  out  of'  liis  presence,  tlian  in  his  presence  ; 
although  the  testimony  of  the  customer,  to 
whose  loss  the  theft  and  the  perjury  arc  com- 
milted.  would  not  be  admitted  to  contest  it. 

But,  the  door  being,  by  the  supjXKition,  as 
completely  open  to  the  testinmiiy  of  the  de- 
fendant aii  to  tliat  of  the  plaintiH',  and  the  fact 
on  which  the  plaintitf  pounds  his  claim  being 
by  the  supposition  a  fact  allris;elher  false ; 
the  case  wilt  be.  that  the  defendant,  if  be 
contests  the  claim,  believes  the  fact  to  be 
false.  Under  whatever  sanction,  therefore, 
(call  il  oath,  call  it  what  el»ie  you  will)  the 
plaintiff  afhrnis,  contrary  to  truth,  his  per- 
suasion  of  the  existence  of  the  fad,  the  de- 
fendant will  of  course  ntlirm  hiit  pemuasion 
of  the  non-existence  ofil.  Here,  then,  it  must 
be  confessed,  we  have  a  danger  of  dccc|>tion, 
as  we  have  in  all  cases  in  which  testimony  is 
admitted.  But  the  plaintiff's  slory,  being  by 
tlic  supposition  an  utter  falsehood,  has  every 
thing  to  fear  from  scrutiny,  from  counter- 
interrogation,  from  whatever  counter-evidence 
can  be  aflbrdcd  by  circumstances ;  while  the 
assertion  of  tlic  defendant,  being  true,  can 
find  nothing  to  op[>osc  it  from  cither  of  these 
sources. 

Now  obscr*-e  how  the  matter  stands  under 
your  system.  Innumerable  are  the  instances 
in  which  the  fact  constitutive  of  a  right  on  the 
part  of  Tilins,  being  true,  would  be  testihed 
and  put  l>«youd  doubt  by  the  testimony  of 
Titius,  if,  Titius  l>eing  nlaintrff.  his  testimony 
were  admitted.     In  [lerhapi^  the  greater  uum- 
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ber  of  these  instances,  the  fact  being  as  well 
known  to  the  defendant  as  to  the  plaintiff. 
and  the  defendant  not  being  disposed  to  be 
at  the  expense  of  perjury  to  save  paying 
what  in  justice  he  oiiglit  to  pay,  he  would 
do  one  of  two  things:  if  the  fact  had  fallen 
within  his  cognizance,  he  would  confess  it;  if 
the  fact  had  not  fallen  under  his  co-^izance, 
yet,  hearing  it  sworn  to  by  the  plaintitf,  and 
Dot  looking  upon  the  plaintifT  as  a  man  who 
would  perjure  him.self,  he  would  not,  upon  his 
oath,  declare  his  disbelief  of  the  statement 
sworn  to  on  the  other  side. 

Now  what  docs  your  system  in  this  case? 
To  the  evil-doer  it  ensures  success  and  triumph, 
without  peril  of  perjury,  or  expense  of  litiga* 
tion:  to  the  innocent  and  injured,  it  ensuies 
loss,  without  hope  of  safety,' — injury,  without 
the  possibility  of  self-defence. 

Lavyer.  ^Vell,  and  what  then?  He  should 
have  been  wiser.  It  should  have  been  his  care 
to  have  provided  himself  with  legal  evidence. 

Non-Unctfcr.  His  care!  Ves:  but  can  it  he 
a  secret  to  you,  that  in  many  cases  such  pro- 
vision would  be  impossible?  that  in  others  the 
precaution  would  be  resented  as  an  insult,  and 
the  transaction  itself  (the  contract,  or  whatever 
it  be)  out  of  which  the  right  arises,  be  by  that 
means  rendered  impossible?  And  suppose 
him  (like  Duke  and  no  Duke)  never  to  travel 
without  a  train  of  witnesses  at  his  heels:  have 
you  any  secret  you  could  supply  him  with,  to 
enable  him  to  keep  them  alive  at  pleasure  ? 

lie  should  have  provided  himself  whh  legal 
cvidencel  Do  you  and  yours,  from  Uic  lowest 
to  the  highest  of  you,  know  what  legal  evidence 
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hi  Would  you  let  him  know,  if  you  did?  Did 
you  ever,  with  your  own  good  will,  do  any 
thing  towards  letting  men  know  what  (on  this 
subject  or  on  any  other)  the  law,  the  taw 
which  you  every  day  oompone  on  pretence  of 
declaring  it,  is?  Have  you  ever  ceased  to  do 
whatever  was  in  your  power  to  prevent  all  such 
knowledge  from  being  attainable — to  keep  all 
such  knowledge  out  of  llieir  reach  ? 

The  system  which  the  suitor  supposes  to  be 
established,  the  system  on  the  confidence  of 
which  he  acts,  is  the  system  declared  to  him 
by  domestic  experience,  right  reason,  and  com- 
mon sense.  This  system  he  sees  pursued. 
even  by  you  ami  yours,  in  some  cas^ :  de- 
ceived by  your  indefatigable  self-eutogiums,  he 
concludes  it  to  be  pursued  in  all  cases.  Your 
exceptions,  extensive  and  numerous  as  they 
are,  how  should  he  divine  them  ?  To  give 
himtelf  the  least  chance  for  it,  it  would  he 
necessary  for  hioi.  at  the  outset,  to  t>egin  with 
discanllng  hisordinary  guides,  common  honesty 
and  common  sense. 

Here  may  be  the  place  to  observe  once  more, 
that  the  utmost  danger  which  can  be  appre- 
hended from  the  freest  admission  of  self-serving 
testimony  on  both  sides,  is  inferior,  far  inferior, 
to  that  which,  under  the  technical  rtystcm,  has 
place  in  every  dav*s  practice.  In  all  cases, 
from  the  most  lightly  to  the  most  heavily  penal 
(personal  injuries,  acts  of  depredation,  acts  of 
malicious  destruction),  where  an  injury  by 
which  an  individual  is  the  immediate  sufferer 
is  treated  on  the  tooting  of  a  crime, — the  testi- 
mony of  the  iJarty  injured  (It-stifying  under 
the  influence  of  an  interest  in   the   strictest 
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sense    jwcuniary,    viz.    that    constituted    by 

costs, —  Sind  always  umler  the  smart  of  the 
injury,  be  it  what  it  may),  is  adtnitted  under 
the  name  of  evidence :  and  under  the  sort  of 

sanction  reserved  for  those  declarations  which 

.are  received  under  the  name  and  on  the 
footing  of  evidence, — the  sanction  of  an  oath, 
forti6cd  by  the  eventual  punishment  attached 
to  the  breach  of  it :  while,  on  the  other  side 
(the  dcfcndant'ii),  thuugh,  under  the  name  of 
the  defence,  the  party,  if  present,  (which  in 
jhily  i>enal  causes  it  is  not  necessary  that  he 
should  be),  camiot  be  prevented  from  saying 
what  he  thinks  lit, — yet,  what  he  does  say,  not 
being  -corroborated  by  the  sanetion  of  an  oath, 

tflior  being  subjectable  tu  counter-interrogation. 
is   not  received  under  the  name  nor  on  the 

■footing  of  cvidc/Kt. 

What  is  to  the  present  purpose,  is  this  ques* 
tion: — If  no  mischief  is  experienced  frora  the 

Iffirtiai  admission  of  self-serving  testimony,  the 
admission  of  it  on  the  plaintiff's  side,  on  that 
side  on  which  (a£  hath  been  seen)  it  iS'  most 

t  dangerous; — can  any  greater  danger  be  reason- 
ably apprehended  from  the  impartial  admis- 
sion of  it,  from  (he  unreserved  admission  of  il 
on  both  sides  ? 

The  above  observations  on  the   safejiuartls 

I  which  already  exist,  may  suffice  to  dispel  all 
vague  fears  that  great  prejudice  to  justice 
woidd  result  from  the  abolition  of  the  exclu- 
sionary rule. 

An  ulterior  safeguard,  which  is  not.  but  which 
might  be,  and  ouf^ht  to  be  established,  is  Ute 
registration  of  evidence. 

By  the  registration  of  evidence,    I   do  not 
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mean  the  committing  of  the  evidence  to  writing 
in  Urmhih;  but  mtTfly  tlic  making  a  memoran- 
dum ol'  the  species  and  nature  of  the  evidence, 
under  ap|K)sitc  heads. 

The  immediate  use  is,  to  shew,  on  the  occa- 
sion, the  Ktrenglh  of  each  article  of  evidence: 
to  indicate  the  strength  of  it,  as  far  as  the 
denomination  to  whieli  it  belongs,  and  under 
which  it  is  entered,  may  be  conducive  to  tjiat 
purpose. 

The  ulterior  use  is,  to  put  a  mark  of  distinc- 
tion upon  even'  cause  in  which,  on  the  side  in 
favour  of  which  the  decision  was  pronounced, 
the  mass  of  evidence  was,  in  point  of  strength, 
in  any  respect  below  the  ordinary  standard. 

The  ultimate  use  is,  lu  indicate,  not  indeed 
the  exact  quantity  of  the  mischief,  (for  when 
there  is  none,  none  can  be  indicated),  but  the 
maxiiimm  of  the  mischief  which,  in  the  way  of 
misdecision,  under  any  head  of  intirmity  or 
suKpicion,  con  have  owed  its  birth  to  the  aboli- 
tion of  the  exclusionary  rule.  I.  Judffment  for 
the  plaintiff*.  Evidence  for  the  plaintiff,  none 
but  the  plaintiff's  testimony.  Evidence  for  the 
defendant,  none  but  the  defendant's  testimony. 
2.  Judgment  for  the  defendant :  state  of  ttie 
evidence  the  same.    3.  Judgment  again  for  the 

Itiaintiff.  Evidence  of  the  plaintiff  delivered 
>y  btni,  or  not  delivered:  the  fact  (the  col- 
lative,  or  say  investitive,  fact,  by  which  the 
right  in  question  was  conferred  on  him)  not 
having  fallen  within  his  cognizance,  nor  any 
other  fact  ser%'ing  for  proof  of  it  in  the  way 
of  circumstantial  evidence.  Extraneous  wit- 
ness, Matthew  .Martyr;  his  lesliraonv  exposed 
to  suspicion   by   interest    derived    <rora   rcia- 
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tjonship,  he  being  hnsband,  son.  father,  bro- 
ther, partner,  sen-aiit,  master  to  ibc  plaintiff; 
or  by  specific  pecuniary  interest,  in  such  or 
such  a  way;  or  by  iniprobily,  as  evidenced 
by  his  having  been  convicted  of  such  or  such 
an  offence. 

Ulterior  details  might,  in  this  place,  be  re- 
garded as  superfluous  and  |)rcmature :  what  is 
Above  will  serve  for  an  indication  of  the  ends  lo 
which  the  proposed  arrangt;nicnt  is  directed. 
To  frame  an  apposite  system  of  book-keeping, 
-whereby,  for  e»ch  cause,  the  labonr  of  regis- 
tration could  be  reduced  within  the  compass  of 
a  few  words,  wouid  be  a  consequeDttai  task, 
and  not  a  difficult  one. 

I  speak  of  the  system  of  registration  as  exhi- 
biting the  7»a.timuiH  of  mischief  from  deception 
r«nd  consequent   misdccision   having   in6rmity 
of  evidence  for  its   cause.      I  say  the  nmri- 
mttm ;  it  being  understood  that,   supposing  ia 
J  every  cause  the  decision  given  in  favour  of  that 
r«ide  of  the  cause  on  which  the  evidence  was 
fthus  detective   lo  ha%'e    been    erroneous,   ih« 
[greatest  number  of  causes  in  which  this  crrof. 
f«rror  from  this  source,  could  have  taken  place, 
is  thus  brought  to  view.     But  bo  it  may  be. 
|that  in  no  one  of  all  tho9C  instances  was  tht 
decision  erroneous  :  still,  in  this  case,  the  word 
maxlmttm  is  nut  less  apjxisiti.-  than  if  the  de- 
cision was  erroneous  in  all  those  instances. 

On  the  present  occasion,  in  speaking  of 
'  infirm  and  suspectable  evidence,  those  cauiM 
alone  of  inferiority  need  be  thought  of,  that 
have  been  brought  directly  to  view  in  the 
course  and  for  the  purpose  of  the  present  work. 
In  a  sjrstem  of  registration,  in  so  far  as  adapted 
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to  the  end  here  in  question,  the  several  other 
causes  of  infirmity  would  be  equally  entitled 
to  a  place.  The  heads  being  expressed  by 
apposite  denomiaations ;  the  operation  of  mak- 
ing, on  llie  occasion  of  such  cause,  the  several 
entries  under  those  several  heads,  would  pre- 
sent little  difficulty.  Mercantile  book-keep- 
ing, an  art  which,  under  the  existing  system 
of  nomenclature,  is  clouded  and  perplexed 
by  obscure  and  unexplained  fictions,  presents 
much  more.* 


*  ItiUK  niucfa  bctn^  utd  oriinc  piirt  of  the  propotci)  ityiUni 
cf  judicinl  book-kwpmer,  a  wortl  or  two  for  th<.'  piirpon  of 
sketching  out  n  gcncnJ  idea  of  the  romatiKkr,  may  perhap* 
not  appear  miMinplo;r«d.  Snggcstcil  hy  n  coUcctiTe  new  of 
itjl  the  ends  of  justice  the  (jrctcnt,  tak«n  in  both  tt>  parU, 
ombrnccK  in  iu  OMign  all  these  tevcnJ  cndt. 

Ortbo  pan  here  more  partictilarttr  in  qvettion,  th«  object 
is  to  prevent  inisd«d«ion :  it  accordingly  prXMota  continually 
to  the  TJew  ot  the  lef^ilator  the  Kvenu  qnaners  in  which  the 
seedi  or  uittd<«iaion  kcjb  to  be  mo«t  upt  to  lurk. 

Of  the  nmaining  pan,  the  object  ■■  to  prevent  needle**  and 
avoidable  dehnr,  vexation,  aiid  ezpeote.  Taking,  Ihcrelure, 
(Mtbe  standnnl  ()UiintilT  ofthai  nratt  of  collateral  inconve- 
nienoe,  the  tjuiintiiy  vhicb  Fxpt'rirnoe  has  ahewn  to  be  suffi- 
cient in  Ik  va*t  innjority  of  the  whole  numlier  of  cauvMt  of  all 
*oru:  it  ralU  nj^ion  tlui  judg«,  in  each  instance  in  irhich  that 
standntd  cjunnlity  has  Men  •Jtcecded,  to  point  out,  by  sppo- 
uiu  cnttim  under  appoaite  heads,  in  hi*  view  of  th«  mauer, 
the  canso  by  whteb  uieh  exoms  has  Iimo  neeesutnted,  or  at 
any  rale  prtidii«yl. 

Of  ihc  r«l4Mi»hL'd  syttem  of  ntcrc.inlile  book- keeping,  lite 
object  in  ricw  it  to  enable  the  inditidtiol  whose  tranuictiona 
it  IS  employed  to  rcroei),  to  nseenain  nt  any  time  ibe  balanee 
as  between  the  amount  of  ancts  sim)  dents  due,  with  the 
amount,  of  profit  or  loss  from  each  source :  for  the  purpose  of 
raising  loits  maximum  tbe  a|^tx.-t;«t(- of  tli«  one,  and  reducing 
to  its  minimum  tbe  Hg^R^te  nf  tlic  o^her  :  txit  to  speak  of 
Other  subordiiute  olijecis  ioreign  to  tlw  preseat  purpose. 
Of  a  mlionnl  ami  boncst  sytlem  of  judicial  booR-koepiBg, 
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records?    and  have 


Lawyer.    Wliai !    more 
we  not  reconls  enntii^h  airt-ady  ?  and  is  there 
not  enough  ia  them?  and  is  there  to  be  nothing 


(not  to  %[ictiV  here  of  thi-  u«ea  to  indiviJuuls  in  the  character 
or  luiton,  or  of  ilie  tises  lo  the  judp;),  tht  uses  to  the  legis- 
lator would  be,  to  enable  him  to  n.i]uc«  to  ila  miniiuuin  liie 
aggTc^tc  BHiount  of  iniMJuciiiion  said  iVulure  of  julke  ou  the 
one  hand,  of  iudiciul  delay,  cxprniic,  and  vexation,  on  the 
Other :  and  thi»  by  indiciitin){  in  tmch  inttntice  (in  to  far  u 
his  (nsceptiblc  of  indication)  the  maxttntim,  uod,  ifpossble, 
ihn  actnal  amount,  of  each  individnnl  miurhief  produced  on 
Bach  occasion;  with  the  cause,  so  far  m  It  iniiy  be  diaccniible. 

Of  the  actually  existing  syttpin  of  Judirinl  regiMratkMi  aad 
non-rcgtslration  (for  omisaioni  have  their  cflccl,  and  their 
use),  as  esrnblishccl  by  and  ander  tlie  tcchnienl  and  f<*- 
^ihcring  system,  whet  true  account  can  a  man  find  lo  pnf 
That  the  fffict  of  it  has  beeii,  most  certainly,  und  the  lUayn 
of  it  almost  as  certainly,  to  euable  the  masters  and  jouroty- 
tnen  of  ihc  justice-shop  lo  cheat  and  deceive  tlieir  costoneni. 

Of  the  natiifnl  and  inevitable  causes  of  complication  (which 
is  aa  much  as  to  say,  ot'an  extra  decree  of  eipeiise,  vexaiios, 
niid  delay),  a  collective,  and  it  h  iiup|>osed  pretty  oocuplele, 
view,  i>  given  in  a  table  annexed  to  nnotbeT  work  (ScMch 
Rcfurm):  aud  along  with  them,  for  illustration,  uuder  each 
catiu-,  a  set  of  examples,  exhibiting  tlic  suit*  ofdiffetent  de> 
scrijitioos  in  which  it  is  must  apt  to  have  place.  A  ceMaia 
p{>rtiou  of  time  (and  thnt  happily  a  rcry  shoti  time)  poiottd 
out  by  experience,  is  Inken  for  ihc  standard  :  these  are  called 
timpu  causes.  To  this  Btanilsud  all  other  causes  ara  re- 
ferrid;  they  nre  called  complex  causes.  Tttlcing  aov  given 
individual  cau^j  if  the  length  of  time  it  oocopiea  MtUod 
coiiS[<lerably  beyond  that  standard  lengtti.  If  it  be  of  sach  a 
length  as  to  require  ndjournmcnl,  the  dcfflaiid  for  the  extra 
length  must  have  for  its  cause  some  one  or  more  of  the 
causes  etiumemlc*)  in  the  table.  These  causes  being  all 
foreknown,  nnd  previously  understood  and  ranged  in  ibr 
form  of  a  tabic;  the  Judge,  as  his  warmtii  for  the  adjoora- 
nicnl  he  puts  upon  it,  make*  a  memorandum  oflbeexiaUnoe 
of  such  cause  or  cauaes :  each  party  at  the  same  tine 
being  called  upon  to  annex  to  such  iodicuiion  a  niemo- 
randum  of  the  assent  to.  or  dissent  from,  the  matter  of  fact 
asserted  bv  it. 
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said  about  John  Doe  and  Richard  Roc?  and 
<ln  you  mean  to  confound  the  distinction 
between  courts  of  record  and  courts  not  of 
record  ? 

Aon-latci/er.  To  make  answer  to  your  ques- 
tions, the  matter  of  your  records  may  be  di- 
vided into  three  portions.  I.  Sheer  lies.  2. 
Impertinent  and  useless  truths.  3.  Instructive 
truths.  The  instructive  truths,  that  is,  licads 
for  the  reception  of  these,  it  is  our  wish  to 
preserve:  though  it  would  ro(|uirc  a  micro- 
scopic eye  to  spy  them  out :  and  if  they  were  of 
iron,  so  much  the  better,  because  in  that  case  a 
ma^et  would  save  time  and  scrutiny. 

Or  the  sheer  lies  and  im|M.'rtiucnt  tniths,  I 
agree  with  you  that  there  is  enough  already : 
and  therefore  it  is,  we  propose  that  no  further 
additions  shall  be  made  to  that  [Kirt  of  the 
stock.  If  your  relish  fur  the  dish  remains 
aHer  the  odor  fttcri  has  evaporated,  you  know 
where  there  is  enough  for  it. 

Courts  of  record,  courts  not  of  record!  A 
precious  di^itinction,  truly !  A  precious  end  it 
aims  at — and  a  precious  use  has  been  made 
of  it!  Know  you  then  uf  that  judge,  whose 
operations  will  be  likely  to  be  better  secured 
against  error  (<lctiigneil  and  undesigned),  against 
needless  delay,  expense,  and  vexation,  by  the 
assurance  that  they  will  be  buried  in  oblivion  ? 
Can  there  be  so  much  as  a  pretence  for  omitting 
to  perpetuate  llic  memory  of  every  thing  that 
passes  (except  the  verbiage  of  advocates  and 
parties),  unless  it  be  the  tittle  importance  of  the 
cause,  compared  with  the  delay,  expense,  and 
vexation,  attached  to  the  registration  of  it?  And 
do  you  not  know,  that  the  use  aimed  at  by  the 
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distinction^  and  by  the  consequences  grounded 
on  it,  were  to  st-cure  the  judg'es  that  invented  il 
"agaiuBt  the  comiKjtition  of  judges  below  them, 
and  on  one  side  of  them  ?  and  that,  among  the 
civil  courts  not  of  record,  the  equity  courts,  the 
courts  which  reject,  as  "  beneath  their  digiiity," 
all  causes  of  less  than  10/.  rahie,  are  at  the  bead 
of  the  list? 

So  much  as  to  the  safeguards  against  mis- 
decision.  For  the  avoidance  of  unnecessary 
vexation,  an  important  maxim  remains  to  be 
brought  to  view. 

I  suppose  the  ends  of  justice  substituted  to 
the  ends  of  judicature.  I  suppose  hypocriiy 
unmasked.  1  suppose  honest  eyes  opened ; 
imbecility  in  honest  guidance.  1  supix>se  the 
door  thrown  wide  open,  not  only  to  ail  wilting 
testimony,  but  to  all  lights  that  are  to  be  eli- 
cited from  interrogatories  administered  to  un- 
willing testimony:  to  unwilling  testimony, 
whatsoever  be  the  now  terrible,  the  now  tre- 
mendous, fruits  of  it:  lights  collected  without 
reserve  from  unwilling  witnesses,  although  the 
result  should  be  the  diminishing  the  multitude 
of  misdeeds  of  all  kinds,  and  dimioishing  (if 
Kngli.sh  lawyers  and  their  dupes  endure  to  see 
it  diminished)  the  barbarity,  as  well  as  imbe- 
cility, of  their  penal  code. 

In  throwing  open  the  door  to  self-crimina- 
tive evidence,  one  exception,  though  but  a 
temporary,  and  thence  a  limited  and  continually 
expiring,  one,  would  require  to  be  made.  .No 
admission  of  such  evidence  against  offences 
anterior  to  the  promulgation  of  the  law:  the 
reform  should  not  be  retrospective. 

The  reason   is  almost  too   obvious  to  beat 
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mentioning.  Transgressions  already  committed 
are  beyond  the  reacli  of  prevention :  punish- 
ment would  be  misery  in  waste. 

Not  that,  because  the  case  were  called  a 
criminal  one,  tliere  would  be  any  thin^  ^ned 
to  general  utility  by  extending  the  provision  to 
tbe  exclusion  of  satisfaction  on  the  score  of 
injury:  viz.  where  the  author  of  the  injury 
cannot  be  a  loser  but  the  suftercr  by  it  must 
be  (and  to  the  same  amount)  a  gainer.  But 
under  the  existing  technical  system,  such  h  the 
structure  of  the  established  forms,  that  if  Lbe 
examination  of  the  defendant  rcmaiood  forbid- 
den to  the  one  purpose,  it  would  remain  alike 
forbidden  to  the  uther. 

To  the  abuse  here  in  question,  no  correction 
would,  could,  or  ought  to  be  administered,  but 
in  the  way  of  statute  law.  To  render  the 
correction  retrospective,  would  include  in  it  an 
operation  of  c.r  post  facto  law.  Legislators  shrink 
with  uniform  horror  from  the  idea  of  such  in- 
justice. Jurisprudential  law,  from  first  to  last, 
was  formed  by  it.  Nut  a  step  can  she  take  on 
any  fresh  grouud,  not  a  fresh  step  can  she  take 
in  any  direction,  that  is  not  stained  by  injustice 
of  this  description. 
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CHAPTER  X. 

BECAPITUi-ATIOS. 

AoAiNST  the  following  errors  it  concerns  the 
judge  to  be  upuu  his  guard. 

t.  The  supposing  that  there  is  any  man,  of 
whose  testimony  it  is  certain  that  it  will 
throughout  be  true :  true  to  the  purpose  of  war- 
ranting the  judge  to  treat  it  us  conclusive.  /.  c. 
exclusive  of  all  counter- evidence. 

2.  The  supposing  tlmt  there  is  any  man.  of 
whose  testimony  it  is  certain  that  it  will 
throughout  he  untrue :  viz.  to  the  purpose  of 
warranting  the  judge  in  refusing  to  hear  it.  Not 
that  the  certainty  of  its  being  throughout  un- 
tnie,  would  induce  any  thing  like  a  certainty  of 
its  being  throughout  uninstructive. 

3.  The  supposing  that  there  exists  any  «k 
sort  of  interest,  which,  on  the  occasion  in  tjues- 
tion,  can  be  sure  so  to  overpower  the  force  of 
the  standing  tutelary  iutercstx,  as  to  render 
untruth  on  the  part  of  the  testimony  certain  io 
any  part,  much  Il-ss  in  the  whole. 

4. — or  any  tiumhcr  of  interests  acting  in  a 
mendacity-promoting  direction. 

6.  The  snpposing  that  because,  as  to  this  or 
that  fact,  tht;  U-stimony  iu  question  is  incontest- 
ably  false,  and  eren  mendacious, — that  there- 
fore there  is  a  certainty  of  its  being  false  as  (o 
thiK  or  that  ot/ia-  fact :  much  more  as  to  all 
other  facts. 
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6.  The  supposing  that,  where  there  are  divers 
interests  to  the  action  of  which  the  testimony 
is  exposed  on  either  side,  there  is  any  one  of 
them  that  ought  to  be  neglected,  as  if  destitute 
of  force. 

7.  The  supposing  that,  where  there  are 
divers  interests  acting  on  the  same  side,  the 
aj^t'rcgTHc  force  with  which  Ihcy  act  is  to  be 
learnt  by  counting  them,  without  regard  U)  the 
separate  force  of  each. 

The  above  propositions  are  the  general  result 
of  this  work. 

'The  anatomical  view  (shall  we  say)  above 
given  of  the  human  mind,  does  it  quadrate  with 
the  trutli?  No  person  by  whom  this  work  can 
ever  be  taken  in  hand,  no  person,  male  or  fe- 
male, high  or  low,  rich  or  poor,  but  is  compe- 
tent to  judge. 

But  if  it  be,  what  must  we  say  of  the  picture 
given  of  it  in  the  books  of  Jurisprudence  T  of 
the  picture  of  it,  as  referred  to,  and  wrought 
from,  on  every  jurisprudential  bench? 

Judging  of  it  from  those  books  and  those 
benches,  is  this  branch  of  practical  science  (if 
science  it  is  to  be  called)  in  any  better  state 
than  the  science  of  anatomv,  when  the  circu- 
lation of  the  blood  was  unknown,  and  nerves 
and  tendons  were  confounded  under  one  name  * 
or  than  chemical  science,  when  the  great  Plow- 
den,  no  less  profound  in  chemistry  than  la 
jurisprudence,  gave  in  the  [>cdigrcc  of  the 
metals,  certifying  them  to  be  the  issue  in  tail 
lawfully  begotten  by  Stephen  Sulphur  upon 
the  bofly  of  Mary  Mercury  ? 

By  way  of  contrast  to  the  above  proposed 
mementos,  and  that  the  reader  in  whose 
understanding    there    is   any   prettilection   for 
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reason,  or  in  whose  heart  any  concera  for  the 
welfare  of  mankind,  might  take  his  choice.  —  it 
hatl  been  in  my  intention  to  subjoin  a  view 
of  tliose  documentti  to  which  English  judges 
are  at  present  in  the  habit  of  resorting  for  their 
guidance,  and  which,  (in  addition  to,  or,  in  ex- 
planation of,  the  particular  decision,  the  sup- 
posed purport  of  which  has  been  preserved  by 
chance,)  the  advocates  on  each  side  are  wont  to 
present  them  with  in  that  view. 

These  documents  would  range  themselves 
naturally  into  two  classes :  —  I .  Considerations 
purely  technical,  i.  e.  having  no  reference  to 
any  thing  that  will  bear  tlie  name  of  reai>oa: 
2.  Fragmeata  ralionaiia ;  considerations  con- 
taining in  them  more  or  less  of  the  matter 
of  reason.  Fragments  they  cannot  but  be 
called ;  inasmuch  as,  containing,  almost  with- 
out exception,  no  reason  but  on  one  side,  nor 
'of  that  any  thing  better  than  a  loose  and 
broken  hint,  they  can  never,  in  any  instance, 
be  considered  as  amounting  to  an  entire  reason, 
but  only  to  a  quantity  of  rough  matter,  by  the 
help  of  which,  with  due  management,  a  reason 
might  be  made. 

Of  this   research,  what,  it  may  be  asked, 
would  be  the  use  ? 

llluKtmtion:  illustration  merely.  Amuse- 
ment, and  nothing  more :  or,  if  any  thing  he- 
yond  amutiement,  this :  that  the  portentous 
worthlessness  and  depravity  of  the  technical 
system,  and  of  that  sort  of  trash  which  ainoag 
lawyers  goes  by  the  name  of  science,  may  b© 
placed  in  yet  another  point  of  view :  that,  of 
the  mountain  of  their  nonsense,  the  rcIatiTO  as 
well  as  absolute  magnitude  may  be  measured 
by  the  niolehill  dimeusion»  of  such  part  of  (Heir 
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productions  as,  without  abuse  of  language,  may 
be  capublc  of  passing  under  the  name  of  sense. 

To  cn^ge  in  any  such  research,  in  the  hope 
of  any  instruction,  which  in  any  other  point  of 
view  could  afford  payment  for  the  labour,  would 
be  to  scrutinize  the  contents  of  the  fu'st  great 
dunghill  that  prtscnte<i  itself,  for  the  possible 
pearls  or  diamonds  that  might  be  to  be  lound  in 
iL  It  would  at  the  best  be  like  the  reading  over 
and  studying  the  Bibliotheca  of  Alchemy,  in 
the  expectation  of  meeting  witli  instruction  ai>- 
plicabie  to  the  advancement  of  modem  che- 
mistry. In  the  course  of  a  twelvemonth,  it 
is  not  impossible  but  here  and  there  a  result 
might  be  found  presenting  a  fact  of  which  no 
modern  chemist  U  apprized.  But,  in  less  than 
a  thousandth  part  of  the  time  thus  spent  in 
the  purheus  of  folly  and  imposture,  facts  of 
more  use  and  imiMtrtana'  might  be  brought  to 
certainty,  and  for  the  first  time,  by  following 
the  track  already  opened  by  genuine  and  un- 
polluted science. 

To  subjoin  a  view  of  these  lawyer's  reasons, 
technical  and  semi- rationale  to  the  present  work, 
had,  as  already  observed,  been  my  intention. 
But,  considering  the  bulk  to  which  the  present 
publication  has  already  swelled,  the  comple- 
tion of  what  may  be  found  to  say  on  this  topic 
-  must  be  postponed.  As  for  specimens,  they 
have  been  already  seen :  technical  considera- 
tions in  the  chapter  on  restoratives  and  else- 
where; Jragiiienta  ratiotiaha  in  sorne  of  the 
reasons  for  the  exclusion  of  self-disserving  evi- 
dence, in  the  reasons  for  excluding  the  testi* 
mony  of  a  wife  against  her  husband,  in  the  uso 
made  of  the  words  necessity,  course  of  trade,  &c. 
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CONCLUSION. 


We  are  dow  arrived  at  the  conclusion  of  this 
work  :  a  few  leading  considerations  have  been 
pressing  u)>on  our  minds  throughout  the  whole 
coiirst^  of  it.  At  present  1  sjKiak  particularly 
to  Gngliahmen ;  the  application  to  other  coud* 
tries  will  not  be  difficult. 

L.  So  far  as  evidence  is  concerned,  (and  the 
'limitation  need  not  be  anxiouslv  insisted  on), 
the  existing  system  of  pvoceJure  has  be«i 
framed,  not  in  pursuit  of  the  ends  of  iu-stice, 
but  in  pursuit  of  private  sinister  enas,-^in 
direct  hostility  to  their  public  cods.  It  M 
time  that  a  new  system  he  framed,  really  di- 
reeled  to  the  attainment  of  the  ends  of  justice. 

2.  The  models,  the  standards,  the  exempli- 
fications, of  the  proposed  improved  syst«m, 
nay,  of  a  perfect  system,  are  not  objects  oft 
Utopian  theory;  they  arc  within  every  man's 
obsen-ation  and  experience:  within  the  range 
of  every  man's  view ;  within  the  circle  of  every 
private  man's  family. 

3.  To  find  these  models  of  perfection,  an 
Englishman  has  no  need  to  go  out  of  his  own 
country :  for  inveotJon  there  is  little  work,  for 
importaliou  scarce  any.  English  practice  needs 
no  improvement  but  from  its  own  stores:  cod- 
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sistency,  consistency  ie  the  one  thing  need- 
ful :  preserve  conRistoncy,  and  iieifoction  is  ac- 
compli^ed. 

4,  No  new  powers,  no  tamperings  with  the 
COHNtitution,  no  revohitions  in  power,  no  new 
autliontie-<t,  much  less  any  )'>rcigu  aid,  are  ne- 
cessary. All  that  is  necessary  (and  this  is  ne- 
cessarv)  i«,  that  the  laws  made  for  the  pur)>o3e 
shoultf  be  made  by  the  lawful  legislator;  not 
by  a  power  subordinate  to  that  of  the  legis- 
lator, taking  advantage  of  his  nt'gligence, 
usurping  his  authority,  legislating  with  inade^ 
quate  means,  in  pursuit  of  sinister  ends,  on 
false  pretences. 

6.  Nothing  more  is  requited,  than  the  ex- 
tending, in  all  causes  and  cases,  to  rich  and 
poor  without  distinction,  that  relief  which  in 
certain  causes  and  cases,  and  in  certain  dis- 
tricts, has  been  afforded  to  the  poor :  torn  (by 
tbe  appointed  guardians  and  friends  of  the 
|ieople)  from  the  rapacity,  or  abandoned  by 
the  negligence,  of  their  natural  enemies. 

6.  It  requires,  indeed,  the  establishment  of 
local  judicatures :  but  even  this  is  not  inno- 
vation,  (not  that  even  innovation,  where  neces- 
sary, should  ever  be  declined,)  not  innovation, 
but  restoration  and  extension.  Itejtoration  of 
powers  once  in  existence,*  before  they  were 
swallowed  up  by  the  framers  of  the  existing 
system  of  abuse,  under  favour  of  their  own 
resistless  power,  working  by  their  own  frauds, 
covered  by  their  own  disguises,  in  pursuit  of 
their  own  sinister  ends.  Kxtension,  the  restor- 
ing, tliough  with  some  increase  of  amplitude, 
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to  one  half  of  the  island,  the  fountains  of  justice 
so  happily  retained  by  the  other.* 

An  aphori»m  nut  unfrcquctitly  quoted,  and 
seldom  without  approbation,  is  that  of  Ma- 
chiavel,  in  whieh  the  taking  the  constitution 
of  the  country  to  pieces,  for  tlie  purpose  of 
Imn^og  it  bacK  to  its  first  principles,  is  spokea 
of  as  a  wise  and  desirable  course.  lu  tlie 
character  of  a  general  principle  extending  to 
all  btatcA,  and  to  every  branch  of  the  consti- 
tution of  every  state,  it  is  founded  on  vulgar 
prejudice,  and  leads  to  mischief.  It  supposes 
a  constitution  formed  all  at  once :  a  .supposi- 
tion scarce  any  where  realized.  It  supjHises 
experience  worth  nothing ;  and  herein  lies  the 
great  and  mischievous  absurdity.  It  supposes 
men  in  the  savage  state  endued  with  perfect 
wisdom,  but  growing  less  and  less  wise  as 
exiieiii^ncf  accumulates,  and  progress  is  made 
in  the  track  of  civilization,  it  supposes  tliat, 
to  make  tlie  British  constitution  better  than 
it  is,  we  ought  to  brin^  it  back  to  what  it  was 
in  the  time  of  William  III.,  or  Charles  I.,  or 
Edward  I.,  or  John,  or  William  the  Conqueror, 
or  Alfred,  or  Egbert,  or  Voriigern,  or  Cassibe- 
launus;  in  whose  reign  it  would  still  have  ex- 
hibited a  picture  of  degeneracy,  if  compared 
with  the  primeval  golden  constitution  of  Kew 
Holland  or  New  Zealand. 

In  the  case  at  present  on  the  car]>et,  the  sup- 
'  posed  wisdom  of  the  maxim  may  find  an  appa- 
rent contirraation.  By  doing  away  the  work  of 
five  or  six  hundred  years,  and  throwing  back  the 
system  of  procedure,  as  to  the  most  fundamental 


4 


*  Ttie  Sheriff's  Couru  and  Borotifili  CoiiUs  in  ScotltmL 


ion. 


^ 


us 


parts,  into  the  state  in  which  it  was  at  the  time 
of  E<lward  I.  and  much  earlier,  a  mountain  of 
abuse  might  be  removed,  and  even  a  near 
approach  to  perfection  made.  Why  ?  Because 
in  principle  there  is  but  one  mode  of  search- 
ing out  the  truth :  and  (bating  the  corruptions 
introduced  by  Ku|>erstition,  or  fraud,  or  folJy, 
under  the  mask  of  science,)  this  mode,  in  so 
far  a»  truth  has  been  searched  out  and  brought 
to  light,  is,  and  ever  has  been,  and  ever  will 
be,  the  same,  in  all  times,  and  in  all  places; 
in  all  cottages,  and  in  all  palaces:  in  every 
family,  and  in  every  court  of  justice.  Be  the 
dispute  what  it  may, — see  every  thin?  that  is 
to  be  seen ;  hear  every  body  who  is  likely 
to  know  any  thing  about  the  matter :  hear 
every  body,  but  most  attentively  of  all,  and 
first  of  all,  those  who  are  likely  to  know 
most  about  it,  the  parties. 

Under  tlie  tirst  Normans,  as  under  the 
Saxons,  the  parties  were  always  present  in 
court,  whoever  eUc  was  present.  Each  was 
allowed  to  appear  for  his  own  bcnetit ;  each 
was  compelled  to  appear  for  the  benefit  of 
his  adversary. 

Under  the  first  Normans,  as  under  the 
Saxons,  Justice  was  within  tlic  reach  of  every 
man.  lie  might  have  it,  in  many  cases,  with- 
out travelling  out  of  his  own  hundred :  in  al- 
most all  cases,  without  travelling  out  of  his  own 
county.  With,  or  even  without,  the  assistance 
of  a  horse,  most  commonly  he  might  betake 
himself  to  the  seat  of  judicature,  and  return, 
without  sleeping  out  of  his  own  bed ;  at  the 
worKt,  he  might  go  one  day,  and  return  the 
next. 
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With  minds  of  a  certain  texture,  msny  points 
might  perhaps  be  gained  by  quoting,  as  if  it 
were  an  authority,  this  conceit  of  Machiavel. 
But  to  rest  the  cause  of  ntility  and  truth  upon 
pmudices  and  wild  conceits,  would  be  to  give 
a  foundation  of  ebaff  to  an  edifice  of  granite. 
Id  a  work  which,  if  tnic  or  useful  for  a  mo- 
ment, will  be  80  as  long  as  men  are  men,  the 
humour  of  the  day  in  not  worth  catching  at 
any  such  price. 

In  point  of  fact,  then,  I  mention  it  as  mere 
matter  of  accident,  and  in  point  of  argument 
.  as  no  better  than  an  argument  ad  homhmn, 
tliat  the  system  of  procedure  here  proposed, 
liappens  to  be,  in  its  fundamental  principles, 
not  a  novel,  but  an  old  one:  and  I  give  it 
Air  good,  not  because  it  is  old,  but  althougk  it 
[liappens  to  be  so.  Parties  meeting  5ice  to 
face,  in  courts  near  to  their  own  homes :  in 
county  courts,  and,  where  population  is  thick 
enough,  in  hundred  courts  or  town  courts. 
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Thk  code  recently  promaFgated  for  the 
kingdom  of  the  Netherlands,  forma  in  many 
respects,  so  far  as  regards  the  law  of  evi- 
dence, an  advantageous  contrast  with  most 
European  systems  of  jurisprudence. 

Its  superiority  is  most  decided  in  the  depart- 
ment oi preappointed  evidence,  particularly  under 
the  head  of  contracts :  formalities  being,  as 
it  is  fit  they  should  be,  prescribed,  but  not 
peremptoriltf  so.  A  contract,  although  inform- 
ally drawn  up,  may  yet,  if  signed  by  the 
parties,  be  received  in  evidence.  There  is 
also  a  system  of  registration  for  written  con- 
tracts. It  is  an  article  of  this  code,  that  oral 
evidence  is  not  admissible  to  prove  the  exist- 
ence, or  to  disprove  or  add  to  or  alter  the 
contents,  of  a  written  contract  in  form ;  but 
to  this  exclusionary  rule  there  are  two  curious 
exceptions,  one  in  favour  of  the  poor,  the 
other  in  favour  of  the  mercantile  classes :  if 
the  property  dependant  on  the  contract  do 
not  exceed  the  value  of  one  hundred  florins, 
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or  if  ilic  iransactioD  which  gave  rise  to  ihe 
contract  be  a  commercial  iransaclion.  oral 
evidence  may  be  heard.  These  exceptions 
render  the  code  more  wise  and  just,  but  much 
less  consistent. 

In  the  department  of  testimonial  evidence, 
the  only  absolute  exclusions  are  those  of  the 
husband  or  wile  of  a  party  (o  the  cause,  and  all 
relatives  of  a  party  in  the  direct  line :  but  the 
relatives  and  connexions  of  a  parly  in  any 
collateral  line  (as  well  as  those  of  ttie  bus* 
band  or  wife  of  a  parly)  to  the  fourtli  degree, 
are  said  to  be  reproi-he  (in  the  Dutch  version 
of  the  code,  gt-vrraakl);  as  arc  also  the  pre- 
sumptive hcir^  or  servant  of  a  party,  all  persons 
directly  or  indirectly  interested  (pecuniarily) 
in  the  cause,  and  all  persons  who  have  been 
convicted  of  robbery,  theft,  or  swindling,  or 
who  have  suffered  any  affiktive  or  itijamiur^ 
punishmenl. 

it'  ia  probable,  though  not  clearly  appa- 
rent on  the  face  of  the  code,  that  the  words 
rcpriKhe  and  gcwraakt  refer  to  the  old  rule  of 
the  Koman  law,  by  which  the  evidcoce  oftwo 
witnesses  ix  eonchisive  evidence  {p/cna  pnh 
balio)  in  certain  cases;  and  the  meaning  of 
these  phrases  probably  is,  that  a  witness  be- 
longing  lo  any  of  the  classes  above  enumc- 
rattjd,  shall  not  be  considered  a  witness  to 
that  pur{x)se,  viz.  the  purpose  of  forming  a 
ylcna  pnlHitio,  in  conjunction  with  one  other 
witness.  If  this  be  the  nieauing  of  the  ap- 
parently exclusionary  rule,  it  tends,  pro  UttUo, 
to  diminish  the  mischievousness  of  the  mon- 
Mrous  principle  of  law  to  which  it  constitutes 
an  exception. 
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It  seems  that  ttic  parties  themselves  cannut 
be  heard  in  evidence  under  this  code ;  with 
(his  exception,  however,  that  a  party  may  be 
required  to  admit  or  deny  his  own  signature; 
and  several  other  exceptions  closely  resem- 
bling the  juramentum  e.rpurgalorium  and  the 
Juraiiioiiiim  siiwUtorium  ortbc  Roman  law,  which 
have  already  been  explained. 
I  Amonfj  the  bad  rules  of  Roman  law  which  are 
adopted  in  this  code,  is  that  which  constitutes 
tlic  evidence  of  a  single  witness  insuthcient  to 
form  the  ground  of  a  decision.  The  place  of  a 
second  witness  may,  however,  in  many  instances, 
be  supplied  by  a  written  document,  which  is 
I  in  such  cases  termed  a  vommatccment  tk  preitve 
par  hrit. 

A  rule  dcMirving  of  imitation  in  this  code,  ts 
that  which  permits  children  under  fifteen  years 
of  age  to  give  their  testimony  without  oath.  Their 
title  to  credence  evidently  does  not  depend 
upon  their  capacity  to  understand  the  nature 
of  a  religious  ceremony,  but  upon  their  power 
of  giving  a  clear,  consistent,  and  probable  nar- 
rative of  what  they  have  seen  or  heard. 

On  the  whole,  this  new  code,  so  far  at  least 
as  regards  the  department  of  evidence,  may 
be  pronounced,  though  stil)  far  from  mrfect, 
considerably  better  than  cither  the  English 
system,  or  the  other  continental  modihcalions 
of  the  Roman  law. — Editor. 
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I,  detitlui*  iif  nourltka  •(»• 
pllinhle  lo  other  aviilvncv,   Ki. 

^— 1  luf«ri«  lit  truitwonlii* 
tM*  w  ordinvy  widvaca,  UL 
tost. 

,  UaU«   (u  lip  tniplnyfil  W 

iuiUiinauttaf  fnttiilr,  iii.  4*9. 
,  liidlcMhrc  III  tbp  nlttnira 


Kveit*.  iii.  tS_l»». 
—     ■■  oMitm  pnxtMCii**  el,  mt. 
tnip,  Iii.  1U4. 

-,  «str>etfd  Itjr  iamrn^Mimi, 


iii.  131—140. 

.  atra-Jiidldaltjr  wriWen, 
111.  419. 
^— ^  liy  wfaleh  hen  tHHBoAMm- 
■Ue  to  th*  aauM  oT  AMBiv  hsra 
vvm  ftltiflkpwd  to  M  |iiti>vv,  ilL 
Sil—asft. 
— ,  aukMMft,  Ul.  3KL 

,  ttanrdliy  af  legal  mil  cm . 
nraiair,  UL  NS. 

fur    Indi. 
minR  Ul*  anouoil  of  rliijii  of, 

nV  ilwiHit* 

of  waiiK>i  v« 

of  bimiulaic 
wi4mn   Iti. 


of  tttJMW  ttt  mor*  Ini>iwDrtli7 
ahapo,  la.  MO. 

unfit  lo  he  odniiitMl  \ij 


lt*rlf,  imlea*  br  ipMu]  cauiea, 
lil.  403. 

,  when  ulmlutMn,  lil.  4M. 

-,  iiLikl  i^iht  ta  b*  dooo  la 


oiniiuo  daagw  of  niladdMon  on 
the  gimmd  of,  UL  UO— DftJ. 

impiopriwy  of  nrladinn 


any  kind  of.  HL  63(;-.At3. 

,  dlipotllloti  o4  tbo  juds*  l« 
aattttwlut,  iU.  taj. 

~,  noluijaii  of,  not  roiili»oil 


*a  Enidtth  judbBtiira.  tiL  6Ml 
.  prvpoMcnNUK  UL  Ml. 
-,  lUKoriginal,  UL  SM,  4M 


— 4t9. 


,*an>td'.  ili.3ac 

I        IB  piwauTe  Mne  iiilaiot 
to  origtul,  iii.  4M. 

dfnfl^l^flatell  liranmj  cri> 


linn),  iii.  440. 

.  rariniaiu  of,  (II.  446. 

,  thanuMHiiio  frmd  of,  IU, 


446. 


440. 


vbcUior  aJmiMBbliv    UL 


,  «npp»adoral  Oirmifli  onl, 
Ui.  3»T.  aU,  430,  443—440. 

^  tbraiiKh  wriptlllau*.  111. 


444.  441,  4n-.4W. 

.,  nppoMd  uHptldoui 

441.  IJO. 

,  •■ippnnl  wrlllm  thnnitb 


oral.  UL  4*11,  441,  400— M4. 


^^K          no                              GENEBA 

^^^^^^^K  XrldMiei^aiakMhift.duinclcriMiu 
^^^^^m      bmid  of,  lii.  Ml. 
^^^^^^^    —          ,  man  likplj-  to  b«  cotirrl 
^^^B              thu  hMMif,  ill.  4M. 

^^^^^^^H       auiniMwonblnou  In,  lU. 
^^^^^^^^B      ciuiiUiliiiu  u>  b*  ncatvad,  IIL 

^^^^^^^1   . ,  wbMi   uriginil   U   lirodu- 

^^^^^B        cll-lv,  lli.  48.1. 

^^^^^^^B               ,  oiit^niJ  ill  k  tiaW  of  n. 

^^^^^^P        pUlikliuU,  iii.  tSJ. 

I.  INDEX.                      ^^^^H 

Airoecf.iNmpBMdwUlihaBniy,    H 

vriiun,  iiL  4n— 4J4.  »ec/'M. 

,  ndKiutiou  or  inponal.         i 

iiL  4U».                                           ^H 

4a;,  i74. 

■  ■     ,  whvn  u  W  ttk«B  Idt 
coiuludTS,  fit.  4S8.                        M 

,  lawr  kUm,  UL  4Sfi.  ATk  ■ 

&;»,  6eO,U3.                          ■ 

^^^^^^^t       oBd  u>  bv  DO  longer  iu  exinwucr. 

-^^— ,cuMeiifiM  iafarioritjr.iil.  ^| 
430.                                                       ^1 

.  mote  lilictf  t^M  kcun;         ' 

evidence  to  haw  fry-MTf  ia 
Dhamoierink  fraud,  &  4M. 

,  loM  likely  M  U  iMiual 

villi  iuoomplMmaw,  IU.  W. 

,  of  ■iMhwwldty  u  It  Ji»- 
tlu^iLeil  (Virm  irrHnwi  rf  Mf 
iiou,  ilL  £IK). 

^_-,  tnuMnltud  throng  u 

Imti'tiiiltp  Diunbw  lif  imBi   111 

.lnMMmpORi«l«(iB»fcn> 

l>]r  vrery  trmnaniwioB,  iiL  183. 

rinYr   try  wttnCwM    onAfMlng 

Uio  Humher  ot  d^psM,  iii.  iiu. 
.  ouclu  l»  bu  ad^tlrd, 
1II.«»L 

-   ■  .  tctroa  no  IMW  ftidUlT  to  i 

Ittml.  it).  An-                               ^ 

»«•  IncrMHd  hj  Mtmif  mt^^  ^M 

iii.  6'ia.                                         ■ 

Tliiinf  nva  iaalikkfe'  ^^ 

^^^^^^^^H         liaro  ediiflil,           iu  aj'luol  Bi- 

^^^^^^^        iioi  luccnnincd,  UI.  4113. 
^^^^V                Bdvcrw  piirty,  lii.  4Il!t. 

iii.  nae,  4()r> — i.i:i. 

p.         1.  ot  eHiiBUy.BTiltini,    iii. 
«»-431. 

writun  •viiUuiiw,  iii.  4M. 

1  diMwMriHicfnwd  of,  iii. 

40^*00. 

nJi|i1i|--Ll)li'  ti<,  iii.  4Ub'. 

,  ifxtnumnn.  iii.  407,  41)0. 

.  iiui  lo  bo  ■djmi;bHl  m 
gcDcral,  iii.  4011. 

CBsn,  iir.  44>i,4CW. 

trantwui,  iii.  ilUI. 

,  HiiiA.'MnrIul,  lli.  4tS. 

,  lo  U)  Bjauiltnd,  iii.  (IS. 

j*  received  withoMi  khmIc,  UL 
630. 

4ja. 

,    nolf-iwrriaR,  admiuiUe, 

iu.  414. 

upon.  iii.  Altt.  033,  MM. 

— ia«, 
-    '.  "ihfoei  mauan  iif.aiiiliiiwlH 

ot,  ISl.  5R9>— MIX 
,'ilnBl,iii.6HU,Ml;  utpH. 

fxid oral. iii.  tw.  Ml  ( tl^it%. 

leu,  iU.  MW,  itn. 

41«. 

t\ii*  AitmiwiiKi  of,  jji.  4||t,  410. 

Fnncli  bw,  iii.  llyi 
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ErIitoiroe.anwFAf  iucuhulon,!*. 
I— D-l, 

—  .opii>loB>ot,ftMl|witm«ceniiiig 
iha  MlmlvlUUir  of.  >*•  *n,  <WI> 

,  RMM  «^iH>t  InawJ  I71X- 
ehidtaK  tba)  of  CuluUc  prim 
«HiEvruiii|t  waiBudac,  It.  MI. 

-  ^,  MitlciptliTB  lurtvy  c{  the 
InidltM  or,  ir.  691- 

——,  wtMw  of  H-aakiiMi  la,  w, 

.^_  offidatjc  rwvival  fnin)  ■  pw- 

Jurvr,  V.  Itl.ua. 

,  onionaatlaa  cf  th*  •orU  of. 

occludod  oil  th*  KTvund  of  reX' 

■Um,  t.  3U»— JOS. 
■^^  MU-£mer>iiif(,   UMa    nf,  t. 

am-aie. 

,  the  b«t  pooitilo  luoil,  r. 

aia. 

,   uuiiwiiis    the   Manritjr 
■gMUt  BritJnti»loii,  T.  31U. 

.  Mvca  ddiij,  TmliiUi,  and 

iiH,  V.  914. 
—■ -,«llMMd  hukbliipof,..  UO. 

.  nuibfaoMrs  and  Uwjrn 
loiHllMl   liy  tlio  adiulon  oC. 

.  liliCflTT  of  th«  rule  Cv  ck. 

.  idfUnwnllfo,  r.  SM  — 

Ml. 
.  MlMi«ndD«.  V.  9I»- 

««. 

,  mlf.ii$a^\ii^,  r.  976. 

.*.33«— MS. 

niaJMi «{,  fnv  f  rum  ob. 


jMtiuM,  V.  HI. 

i    I  i    wlBiuad  Bnte  oM  French 

liw.  v.SSI. 
,  fatiDwJitaHlM  at  EnflUi 

U*  in  nKH4  tu.  v.  3at-3O0. 
——,  Inteior  Uadt  of,  admlned 

*iib«Bi    bdliuai  fiK  npluiB- 


(tlTtacv.aoa.VW. 

■  <f.«B«rU,T.Ml. 
naMiUoi  Is  Um  wU  «f 
•  or,v.  (OT_«M. 
MtJUo  «f.  May  W  Mi^ 
aoMliMlta  far  iW  |iurpoM  «f  u 

iBctdKUl  ilaaiiuil  of,  r.  UO— 

.■tmuimorBodBtbhw 

ill  nukiog  am  anMt  M  U  Mo- 


GrUonn,  M!tf.Ji)Nnrbw*>o  kt«au 
Aned  to  llio  poiMa  u  IwMi  v. 

M17— «IV- 
,  ots  of  ImtniBtlom  fmai 

■It*  (a  iho   probUlvo  WtM  of. 

. ,  niliiil'iii  flf  MUr^AlMirTl^, 

fanpnipritly  of.  v.  107—33. 

,*M*haiaatiM»,»mm4^ 

t.  gl— MB. 

pWWMW  lilt,  T.  mil. 


249, 


r.no. 


-,  old  mnui'i  n«MO  liir, 
humanity  not    (•  ba 


plaidal  to  favwar  af,  t.  XH 

iaiJiimug't   raBKui 


(or,  T.  aik 
.  ol  a  party  cooBttti,  v. 

aKi.  aafl. 

■  .  of  a  party  for  or  (MMntl 
■aoUwr  party  •■  Uw  mow  lido. 
V.  4I»— 4M. 

.   -.  on  Uw  (franiul  of  nuillJ- 
plidly,  V.  tGa_4£l. 

,  liy  linltBtldii  af  iba  num> 

brt  of  niumaiw,  v.  :4H.~Ji3S. 

.,  ol  hulnvniiliuu*  fattiim 
of  Uw  aw*  af  ariiHw.  r,H9 

— ,  by  rmdariait  a  panitvtar 
•pacila  utmiimuM  cmdauvc,  r. 
Ml— IML 

,  nanatlnw  v.   flit— Gia. 

I'ide  AutinSeaHon  aiMl  Dmi. 

Euoiinjuion.  tpiMofairy,  a  liHady 
*(gainM  aadiiiwtt  of  mihiuif,  ir. 
flia. 

-^— of  drfmiMit  on  tba  oowlMBt 

iwiiif  Mtii^g.aa. 
^^  an  a  ••<>«  41m,  V.  JX 
_«f  haU,T.4«. 

,  (*tTi  TOOt)  I.  411. 

—  !•  diM,  1. 4in. 

^^  i«  W  atrw  not  (ynoMyiMua 
«itbcraM-.l.«»B. 

InJuaHofofrMMsU-aiM. 

of  Mtednit,  11.  »1. 

—  in  ffrjitttiam  rti  ■wanrtnw. 
iL  (US.  nobk 

W4«n«aHt,!LC4S,(wta. 

_—  oral,  th*  OMal  uulmnliy 

mode  of  wllientiaUon,  Ui.  Mfr. 

-,  MM  ahaayi  oliuuiay«i  lli. 

MM. 


^^^      769                     nsKEHAi 

^^^^^^H 

^                GnmbiBtion,  oral,  not  ■Iwsp  eli- 

^H                  g'Me,  ni. «». 

OSS.                                                    ■ 

^H                    Einptioiim.  il.  314,  UIO,  120. 

^H                 ,  hill  of,  li.  U7. 

to  Uiu.  Iv.  Wa— IH6.                         ■ 

^^M                   —1  Moninc  KJrcn  nf  by  Judge 

,  oMS  enunmratcd  of  it.  mi     ^H 

^H                     «<iU*r,  IL  1110. 

Uio  gnmnd  of  4Mig«r  of  Aomv      ^| 

^^1                   ExdintluUoTwItnMM,!.  IS2,  IKl; 

liflu.  V.  \—t.                                    ^H 

^H 

— 1 — ,  dnlmrr  of  dMvpllon  doI  h      ^H 

^^V              of  Dau4iiu*[[iiK  wltn«uc«,  ii. 

~ — ,  lliMvurkoif  UMju4ffB.*>flt-      ^1 

^H 

,lndutnic«  tli«eaaNtf.v.tS>       ^| 

^^^^^           —  —  )-riiH'1p1p  lift  nnc'fr  ndiipWil,  nu 

1     -.  url|[iiiBi0d  lu  Uia  l|nian«a>      ^M 

^^^^^L             noion  for  iiol  makirie  it  univ«r. 

or»  lwrl>arou«  iHtv,  v.  St.                 ^| 

^^^1             nl.  if). 

^^^^^          .  miwhiefa  rnti1l)ii|t  (nniii  tii. 

of,  V.  34—77.                                    ■ 

^H                    037- 

^^1                 niion  thu  (Miimony  of  pv- 

^B                    dei,lii.C3& 

puly,  V.  41.                                            ^1 

^^^^^         upon  tho  initnumv  of  nan- 

ili|pr«i,  v.  73,  note.                         ^H 

^^^H            atMnon.  IlLUl. 

^—.imprDpriMyof.oalfceKimil      ^H 

^^^^^         — ,  a  ffiuuro  of  d  oomipt  lys- 

«r  Imprntilty,  t,  JB_I2|.                 ^H 

^^^^^              ion,  (v. 

,  caniieied  pcfjiii?  an  Impro.      ^H 

per  irroiind  nf,  r.  7fll~ll8.                 ^H 

^H                    «r  Juiiioo,  iv.  477 — lll^. 

ther  (l  hn  not  JiiMlfiBhIr,  v.  108      ^H 

^H                     jirapfT,  Iv.  4WI. 

— 110.                                               ■ 

^H                 . of  iiitiikcr'i,  Iv.  491,  note. 

__,<m|mifir{Myor,on  llMfnoBd            ' 

^^M                   at  imt  n-lttiHD,  (v.  4119. 

of  nWfpM*  nitnlam,  v.  ISS^ 

US. 

^^P                        •lia,iT.6Dni  nui  iiAf  rxroifrm. 

,  BtliFinB  »n  Impnccr  bimuJ 

^^P                        ir.  £03 1    nii>  alia  (M  oppotilo. 

of,  V.  130— IM.                                 ^ 

^m                      Ir.  U>.1 1  li  */■■>.  iv.  MM. 

^^^                  ,  t-ipw  of  ihc  oMM  in  whJdi 

ground  of,  T.  I34_I4S.                   ^1 

^B                      il  U  proper,  iv.  004 — Mi, 

^^^                 ,  wlwn  no  mlMdUeTcMi  nnit 

—  IS7;iifqi»htn,T.)n^W: 

^^^^               frtaa  tl,  Ir.  OU?. 

erf  prnoim  *xeainamnk»M^  v.      ^H 

139.                                                   H 

^^^K             delMT,  iv.  a  1 

,  uti  th(-  KTOnnd  of  Oinital  ll»-      ^H 

^^^^H               ft^-,tllt    lh«    RTOUnd    «f  VtlXAtlllll, 

iWniy,  il*  JBIpfOpriBtT,  T.  IH       ^H 

^^^^K              111  wliat  nuv*  pniiipr,  iv.  6Ifi.— 

■ 

^^^^mM-M. 

.  on  mcMunt  of  inluwr,  t.      ^H 

^^^^^^^^^— .  vvuilnn    tu  wlinriM,   how 

I4»— 104.                                                H 

^^^^^^^    f»r  a  tround  of,  If.  .%30— AM. 

.veutifin  t4i  iBdivMo^ari-      ^H 

•ingnlrlyout  of  tto  ktelldMra- 

lion  of  ih«  U**,  IHN  •  pfOpw      ^^ 

^^1                    >  KTouiid  of,  IT.  A31 — A,17. 

^^1                ,  on  ill*  RToiiiid  of  nijmiw. 

gTonnd  of,  V.  IBS — 209.                   ^H 

^^K^^               in  whul  coau*  pniprr,  ir.  649 — 

Exceudon  dT  ivilb,  IL  A7&                  ^H 

^^^^ 

EKOnption  of  peiwina  frau  |^vln(            ' 

^^^^^H        ^—  o(  panipt  frnni  jiiil^'i  pr«- 

vrlddiM  Bgunat  iillwii.  v.  !I00 

^^^^"^             icnw,  ir.  l(i»_iaB. 

— 34P. 

^^M               ,  ilB  minrhii-fi.  iv.  103 — 1113. 

—  .1,  Inpntprttty  at,  v.  .IDA— 3D3. 

-^~-  of  k«w  kiul  client  ft«D 
glvinK    •vMnioo    ^pdnM    mA 

^^1                       wbm  proper,  iv.  OO-f — VJH, 

^^1                   ,  fur  Irrelevniuy,  proper,  )v. 

olhcr,  V.  30X-39S. 

^H                n7i~.yu. 

,  nrfpfnwnu  of  ibo  Fdltilniuli 

^^^                        of  >  I'^ntliolit  joImi  r«i]>crtln|[ 
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Esfniptinn,  in  ih*  ntn  of  iniMn- 
■nil  frMiiy  qu*  iruti,  *.  32!> — 

.  cf  huitoad  anil  wiAr,  t.  327 


EKpUffadoD,  H.  IWt  it).  n». 
UneniBt,  mnlii|ili<«ilon  of  jiidfdal 

for  ptnAi  to  tbejudgr,  f.  tM- 
atwndwii  on  IpiintigMlini, 

Bxiurieno*,  the  obumi  •£  (wDeT  in 

uaiJuioiiy.  i.  1 1u— 1 19. 
,  <ilij«nl<nw  lok  wiiwcred,  i. 

130— l»a. 

,  vuliin  nf.  1.  131,  1.13. 

Uxpiatnllon  of  wuul.  prolitliltlon 

r>f.  ii.  90. 
Ei|jn>viiii'inll(ni, it.  I'Mf  ili.  170.      i 
Eapranioii  (i«fWI),  rnial  vOmf 

of  crraiMoii*,  1.  171,  17s  n«Ws  ' 


F. 

Taeit,  principal  and  evidMtUwT,  I. 

Ill,  4I>.  41. 
^—.,  naluni  of,  I.  47,  48. 

,  u  iliB  MiltJMH  natur  oT  vri- 
>.  4ilM»,  L  3S_4B. 

-  whidv  Mono  btfon  iIm  JnJfre 
r<rr  inqtiiry  anil  ilMtlioii,L<a,43. 

phyaical  mad  |HT<lMli|itr>l| 

■Uitlnnion  b«twe>a,  1. 4A,  M. 

,daHBiof]ByaMaa[i(al,L4ie. 

_— ,touLivi<,L4&l  aiUaf^Mirv, 

1. 4!t.  au. 
^^  triM   oiBtMitaw  with    tMli 

.MlMr,U.tl7. 
^^^    and    riwtrtMUmffa    ^Jttni- 

SUkh«l,I.UI. 

M»rT«citcBcBoetloarf,ha»f  >f- 

fnuil  by  It*  fanwiaDMi,  L  IM 

— tsa. 

funnttooa,    raUIty  of,    aa 

^m>nd«  of  ilatWOB,  L  96B. ««. 

ii.44«.441. 
Bxiitmra  of,  dcdared  hywriu 

ton  ioommM,  U.  4«.  443. 
•^— pMaafved  ft«ai  oUinon  aa< 

cmetalnMnt  b<r«Ad«J  DridcnMi, 

l<«*Ilr    •!•'«*»»,     prMp- 

polntad  arldaiiM  •■  applM  M, 

U.  ess-Ma. 


KncU  ttiOins  lor  reglMfMlon,  II. 
ri3ft-«aa. 

—  rMUlarly  ocenrrlsK. !(.  (Ml 
.^—  ndlatlvo  and  ddall**,  wilh 

raUlion  la  emiracu,  tl.  03l^. 

«7. 
ot  (unal  Meanm»,  U.  037 

-dsa. 

fnuatnelAl,  (Nriha,  mar- 
riage*, dnuia),  r^giftntion  of, 
ILIU0— 1103. 

,  ■uiinie  lUM  dcritvd  by 

tli>  le^ilnWr  fton,  il.  OA?. 
,  aliemtlan*  ef  EoicHtli  taw 

in  rw"!'  ■<■  tfclitralian  of,  U. 

RU)— I15.-t. 
■  —  I,  irvidnitlaTy, ilL  1;  ndudad 

nndvr  t1i«  Idva  of  llinir  Moit 

wall,  (ii.  S41. 

prinripal  WirU  of,  ilL  3. 

_—  altinwte  princiittl  tn  be  dif. 

lingnuhed    from    pramdvntial, 

iii.  4. 
in  criminal  cHHihranoan- 

pln.  ill.  4. 
prinripal  provrd  by  rfantm- 

(Inntial  nidmn  alone,  iil.  fi. 

,  wkcD  *tii  to  be  proT(4,  If  i, 
12,11 

—  ■  pn^bilitnl  and  dttprabtbll. 
ind.  Hi.  13,  16  BOW,  ». 

inffirnl.  )U.  I.I. 

InfinDatiif,  iii.  14. 

,  tnAnBaUTu  prnhMlvt  fnrr« 

«r,  tkaali  he  rightly  calimaUd, 

lU,  14—17. 

.  cSfiet  of  Mgtect  of,  falal  la 

ibocDdaof  jHlJcr.  iii.  1ft,  lit. 
.^—   MRMfOOdnil    cndHlUvy, 

III.  SI. 
prindpal  dbprobabOlwl,  III. 

28. 

—  phyil«al  iU«prababl)i««d,  HI. 

aa. 

pmlMil(«leBl  dfafVOMiliatd. 

-^  an  may  bo  mado  nikjMt  of 

Jodidal  laqQlry.  iii.  27. 
^^  (nirmMirv  (ppUohle  to  ml 

•Mhui*.  Itl. »— -17. 
_  flirt  er  and  ftiur.  111.  tI3 

—Sin. 
-_-.  (omunarv.  id.  13S,  nnio. 
Impaalbki  Jl»il<wul»lM<d  lima 

*«li>nury«m(r«dl(tkna,li|,I«T 

— sm. 
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Facta,  none  luJvicMlly  noiipiiMd 
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S8I.                                                         ^ 

^^F                - — ,  CMC*  far  cpUialu7  pwucti- 

^^^^              Jufaod.  a,  lU. 

ihi-nudvoi,  ir.  ■tB*. 

John    thp    pBiuter,   <■»  Of,  K. 

^^^^K              cIuiIb  tubM<|uent  oral.  ii.  IJ7 — 

1 1 1.  note. 

^^^^^K    lai. 

JoMph.  hiMary  of.  iii.  tt 

^^^^^^^^ft^B—,  iMoniiTiiitim  of  Kiinlliih  Un- 

Jmhw,  AL  aiialal,  1.  B*. 

^^^^^^^^H      iu  iVBBnl  111  iriiiiilaUry.  il.  ISI — 

^^^^^H      IBU. 

for  difOMot's  Bata*.  IL  Ifi.           ^H 

^^^^^^^^Hm— — .  nriKnIarj'i  lio"  I"  npf']'  '" 

.  nrver  to  ImuotmU  ihOD,  fl.    ^H 

^^^^^^B  >  tiMt  wl<«nMins  ii.  IflJ,  330. 

17.                                                    ' 

^^^^^^^^^^B— >  KTif«urai,  ol  dcf^mdmU,  ii. 

^^^^^m    loa. 

reianniintlion,  >L  1?. 

^^^^^^^B  w      .  lunr  mnducMd  in  thn  equity 

^^^^^^^K  •    (Dun. 

tAa,iL  A9. 

.  En^iduln  «1hh  Hi  jptwi 

^^^^^B      il.  a26. 

toniMB,  il.  SA. 

^^^^^^^^1^— ^  oral,  only  mnnly  amioii 

.  iluir  n^.NoiiMiU  kn  benart 

^^^^^^^^m-   niaiutkdoiw  (iiv«deIiiii.  11.  SI. 

iiilnnt,  (1,  BS> 

^^^^^^^^^b— ~,  viii  vucr  wl  <gqilicMiiluni, 

.  di^uoctlan  of  lb*  dutlw  of.    ,^^ 

^^^^^V      Ii. 

iLML                                               H 

^^^^^K4_,  by  •  MMary,  IL  Ml— JilKI. 

.miMranliBM*,ll.Mt                ^ 

^^^^^^^■JawmKatnr,  adwraa,  ilonMuMiir 

^^^^^^V           ii.  so— M. 

ol  Hrib^  iL  104. 

^^^^^^^Bw— .  wliHi  libwty  la  he  Blluwfd 

.iplil  into  (vo  foiW.  mUkI- 

iuK  Mid  divliliNCt  ik.  Iftl. 
— .Mductin!  inAiiMieeor.  |[iimi1  i 

^^^^^^V     u. 

^^^^^^^^Bai— •., dMCttptlun  ot^  u.  iit. 

^^^^^^^^K2nicnV{t«urlir(i.  cxmoiuktion  on. 

«3  (funn,  iL  MO. 

^^^^^g      ii.3. 

■  ■    .  wa  of  fie.appoliiied«ridMiM 

to.  ii.  44S. 

^^^^^^^^[■— 1  o-hon  loggntii-o  irilliau(  r«- 

,  tbuvJUr  «f  iha  np— ilni 

^^^^^^^^^ 

utMiirv  i»   provM   vrUteef 

^^^^H           Intcm))|nuny  in  bill.  iL  3U. 

bafoni  him,  L  31. 

^^^^^1           IimntioD  mmiNirail  sitliinmior*. 

^^^H 

copioliWkll,  L39, 

— .  oMiduel  oi;  {a  (Mr  of  ■  Ambt- 

^^^^^K' 

tul.  iiM  fnlly  pCTKiMdei,  wiUHM 

^^^^^^^^^  ii      .  when  man  {vompt  than  mc 

I.M. 

^^^^^^^^      mary. 
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^tartnMOoa  wMiatB,  ralem  ati»- 

rii{«D(  i^RMBdrrf  on,  i.  SMI — SSX 
JndK'>   "<>>   to  pmwtt  ■  witiwa 

ntiaintt  n  cra«>e(B»iaMim,  i. 

1*0. 
^^^.  luf  pcwf  r  <n  CM  J  Mt Jfift  *  ^c^ 

vIt*  tci«  tcMimmjr,  1.  IJ*. 
/■lil|[n  n^ril  with  noniilumrf 

die  abinnh'UM  or  Q^nh  hw, 

U.  103. 
—    ,  am  of  bonedt  Uin'  itvire 

tram  Jadjpnf  well.  ii.  tlj- 
^^_  dtting  vi  Aaiatina  TMSlre 

noao  but  the  wont  cvMennr, 

II.  atx 
iImIu*  ih«lr  IwHef  in  fUto- 

hnmh.  II.  OOa. 

,  iirjtlwt  erf,  in  roiiani  la  cA> 

dal  grlrinu*,  il.  1198— 43S. 
.^^  ugftlih  (nr  noo-proUictlon  «t 

triamtt  vhleh  (ho;  arn  pftfo- 

icnninld  nol  t»  vwiil,  IL  SSO. 
.  fArMttn^  Uiil  ltn|iuM«ra  of, 

■i.tse. 

.  rmpltrr  unmiint'lr  li<  iiili  of 

pridf  no*,  la  4U1. 
(dim*)  dlffim>U)rpn«iMdcal, 

i.  H. 
— _,  ihHr  Ininnt  ia  criflMa,  &f. 

L  llA— Silt. 
a     .  tlu-  lav  nf  ctUmii*  alaoi- 
•^  iami  to,  wid  rormpieJ  hr.t.  ttX 
■■  I    ,  Iholr  ductrin*  on  Ubd.  I.  St. 
i^BViN,  jmptt  itbftt^  «,  I.  vtt. 

,  iidliiviw*  of  abdiUr  tnwtnt 
»*Bfl.  i.  Sfl*.  ST"- 
U_„lh«lr<oiitMn}4  of  oktlM,  t.  3BI. 
.   ftfiDtatiiiii    of,  Mtnrtil  liy 
•otniHIdtr.  i.  5M. 
,  oninKl«<l  wltli  tbp  mImI^i. 

tntlnn.  i.  bit. 
,—  froMTMe  tlw  Im.  i.  nO(t,nMe. 
k^-  nriit  dniilc  whetlier  notas 
't  inay  be  oouiiluil .  H.  14. 

.  tWir  flutter  interan  allied 

with  Outoltnlemiaui  hwyws, 

b'.«l— 31. 

.  iMr  nmttiDpl  for  tlit  ItrI*- 

iMmw,  k.  aM-4ia. 
_, nalniMvattkdBaa of;  V.  lit. 
.  Ill*  nf  hiMf^ttlwti  Irma  le> 

fpttatnr  tfl,  T.  in«— Itm. 
—  .1,  iBitnwtiaiu  t«.  Bot  ctren 

uniliT  (he  «siiitii4  iTMcia,  r. 

AlU— A0. 


JoileM,  fitijvot  and  diaraenr  of 
*iirli  Initranloii*  lo,  r.  VB— 

itt7- 
Jud|^(int,  Tide  ftretfUoa. 

-  .— .  how  br  In  tha  iiwwn-  nf  tha 
win.  IIL  900. 

>,  tm«*m  of  ftror  (n,  I.  IM, 

MS,  W9. 

hj'  di>rautl,  ii.  3;i>,  3S0. 

fur  dr*n  «ntnvd  np,  ii.  310. 

Judictittre.  wliat  it  eondan  in,  1. 

30. 
,  Engfiih,  tiiToun  puhUrityi 

LUa. 
,  adi  el,  oppoatd  ta  the  «td* 

ofjBtllce,  Ir.  13— -Ml 

.  vins  of.  hnv  far  th«  e Act  et 

dndgn,  ir.  4S— M. 
^  .,  p«nlRilar«ssnitiUfcMlan««f 

the  rlcM  Intruducad  bj  the  <^ 

■ktharff^r  lytHM  Inlo  trriiBlcai^ 

W.BA—VJ. 
—,  d»vl«M  MDf terad  nndi*  th« 

fca-y>tbarinjt   tyttan  0»  pri>. 

naunB  iw  mdi  al  the  anpiMa 

iir>Dia«>,  I*.  M— los. 

,  Biocliastcal,  It.  ITS— 1)«. 

Jtiriw  tmred  Into  n—nhnlty,  and 

tadiinnl  tn  iImIu*  fklaeliMd,  i. 

mi.  Utt,  »& 
Jarj.  dMigB  ef,  hu4aUh  K.  319: 
- — -,    snoi4,    mode    «f  in^lry 

taaii»<,L  MO. 

,  iwfaiij  tefnre,  IL  311. 

opar«(b«aor,  mfariifenmt,  II, 

»t. 

,  trU  h>,  W.  11. 

1  a  itiltlafAmiB  tar  aliDMa, 

T.S07. 
Jiiri44irflont,  eniaoclMDcni  of,  fr. 

»IIV_3JX 
,  dirincn  of.  how  ttr  totaer- 

ritai  io  jutilfp,  tv.  SIS — 3SS. 
JiuiiprDJciuT,    Engtlik,    4l»aoil 

tioDi  of,  on  endem.  I.  3 — 99, 
il, mutawt  of.  I-  5U. 
,  no  lanaadaut  miilafcM  Is,  HL 

AM. 
.  Ei^iA,  (M  gitptflir,  V. 

143: 

—  lad  ScMdi  oaiifWd.  «• 
4*. 

JitrifM,  arron  of,  t>  rtgari  to  dr- 
BnMMMitfal  erideiUA  HL  Si— 

«^7■ 
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JiimIm,  iha  rnqneai  vioUiiMH  oC 

wbf  Bot  prolucUva  et  a  bgal 

nfonn,  I.  10. 
.   — .,  lUrMl  ami  mlUural  «all  of, 

UM. 
.  MtninmcDt  of  tti«  «a^  of, 

linH*.  i.  36. 

iiu|K!dBd   hy  Datl)*)  L  9|0, 

a()o.3n. 

■    ,  euiU  of,  Hurinivd,  ii.  SHO. 
,  Bppumt,  of  nuirv  toIim  io 
the  publiF  ihna  nol.  iii.  bi\, 

,  SniKh,  Ir.  BT— «». 

..     ..  abolldun  of  turn  on,  Noodl- 

nundMl,  Iv.  eu. 
»     ,  lovD  of,  not  an  orlgtBal  firin- 

-  Ufia  of  kniBMi  DMvra,  r.  SbCf. 
^•—  of  iha  pMC«k  ireU  Bdaptpl  to 

t«iiUtar  widly  «iiarBUi«  factii 
ii.  03». 
^     .        -.,  fuuoliuui  iit,  U.  040. 

Ja*iHMlilli()',aTiiiiUaMaf,ui.  170 
— 1«1. 


la^aObJnnio'i  m,  an  inomdve 

lowniiiT,  i.  aoo. 

■  ii,  BiwninL  U,  wlvoru  Lo  Uis 

OMnalwnw    (4  umIbouv.    I. 

208. 
t^indnark,  rrmorai  at,  lU.  ij. 

—  -  —  .  a  dtarinct  mma  In  nri. 

(FlU  vihlvl,  ill.  ^l. 

lamgumf,  uriUiiAiy.  /•«  cipnaa. 

Jw  d*|[Bcw  of  totvUMkia,  Id  il«> 

fidnicT,  1.  DO, 
l^unoy.iii.  Ill,  i;». 
Latiuiicr.  ii;.  i;3. 

JuBW,  foCDS  ui  lu  UilCliuU  f(ir  OOfr 

nvt  tMtLniiiDy.     Viilu  AluMliDn 

—  — ,  ju-ltf.miult',  ii.  38. 

,  iinnnKtiD,  nm^med  of  Jw. 

gun,  ii.  J6. 

—  ■  nu  mmnlatioii  at  ctuniuoii, 
-ii-  lUU. 

^^  equity  eooipand  to,  IL  StA, 

340. 
—,  contnuaiia),  II.  443,  Dnl«k 
r^—  iwulrinR  a  tuoa  lu  do  what 
^  i*  imt  In  ItSi  BirvriT  u  tyf— i.i.-l. 

H.474.  '^  ' 


M. 

,  unpramulfpitvd,    ftn  act  if 
tjnBiny,  ii.  474. 
,  umnHltrn,  ii.  Mtft,  nolA 

■  m  oomruon,  a  men  iMnfc.4Vtilyi 

u.  407.  am,  tm. 

^   .,  Eiuliih,  ilcfecU  of,  to  rifuil 

la  auiuihoicnt   Fof  l^iiaa^d^ 

falMdiood.  L  340. 
— — ,  Micu  of.  cUbUmI,  U. 

109. 
—^  aa4  tidily.  diiliacUoa  bw- 

mom  i«.  334 — sun. 

,  tailnrait  «f,    no    ri—m   for 

vnluditiA  CTideiMV.  r.  IM. 
,  atalutu,  utility  it*  obiKt,  it. 

30. 
,  MiliuaMira  and  b«  a^iec- 

tivc,  i.  0,  Doto. 
i^m^^  banoAi^al    aud    rmtlHraiT^ 

pan  «f.  if.  317. 

^  boikiof,  iha  laauar  io  tkan 

nlatioK  to  avid^oa,  I.  i. 

■  ■,  emaaoat  no  racordatjon  Is, 
H.  IDS. 

—  -  .  i .  taiipa  ot,  iv.  & 

..  d)f(vli  of  tha  oziitiiw  >yt- 
lomi  iif ,  niid  thacaoMLLSli  _. 

.divrrt  bnndicaaf,lLao4  . 

t  Eu^tlij  dcfoOB  of,  1b  n> 
ffani  to  intUiiTTTiiiri  fal^kuod*  U 

Sue. 

— -,  of  antatlao  auil  wmriallw 

luuiBT,  Ll  lo;— lis. 

,  iBOUurniiliM  <at,  io  i«Brd 

(*  ilu  •fBUtaiun  of  ■■Qtiary 
<iit*m)c>tl«i).  ii.  ISU-IOS. 

,   nbtiitilitm    uf,   ba«  /r> 

gaiOitl  bv  juilicM,  ii.  Iftt. 

— ^ ,  alWi  dayoutiua  la  the 

Ibird  rrnvih  ii.  IW     Mft 

■II  ,  diuT)[3id  ^  lor  aiBl,Hft 

f&nli    wi  KTiJituraJ    imiiiilMII. 

■  Ill    I,  dew  aat^nnt  vpfmnahf 
tar  recvUiYiiua   liut  aa  ni«Hi 
Kivuad*,  U-  343. 

■,  utiua  <<r ipetktanaaM  lea. 
tiouuif  iu,  IL  2711— MS. 

,  luooeKiuiiin  i>f,  la  nt^acl 

tn  rtirutioB  ai  taMlmniii.  IL 

so;- 

,  rcndo*  lalwA^pJ  Db£f»- 

toty,  UL  130,  DoWh 
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•hift  ondooi*.  UL  ft3& 

.  jfcirMUai  of,  in  rqpnl 
lo  ■tol»lim  at  Lfuutri)>u,  Hi. 

.  ill  nguA  la  >inbtwlOi 
liMi  of  vrilun  »tUmm,  HI.  ttSi 

.  in  w^iiil  III  r>ii,l>ii«ihiii 

sua. 

,  iiiriffnidentul,  Uwd»lifln 

uf,  k  dnioa  «f  Judg*  asd  Co. 
ir.  »US— 3»l. 

I        ,  fM4bilh7  •<  ■  cam|ilotB 

Mdo  ot,  Iv.  IHi 
I.      — ,»Q>4MnUv>,dB»<cw  (Hdlal 

M,  It.  4SB.-U7> 

,  \iwamiimelm  oC  dt  n. 

(vd  lo  ]icrJiirT.  r,  aO— A]. 
—  I      ,  iaraniiMMtdoi  ot,  in  n>- 

gvd  to  Mj(.diiMrvili)|  tirtdlM. 

v.SM— MM. 

>,  riiarrmUuiikof;  In  itp«<d  to 


whiWMM,  r.  Ul-JM. 
— ,  HonuuL,  Mnn  oC,  i.  5SI> 

40M  Ml  ncava  depmltisB 


a  HTtpCO,  U.  ISO. 

,  fmwmwiily  of.  (a  MfWi 

,  lDa>uitniltl«  itf,  ia 


w  unnodoa  of  wUtno*,  IL  Ml 

— tIS. 

,     Ilia*  mwiJiiiiIwi     an* 
•  luioa-n  111,  iL  4§C 

iiinfiiiiMMtwi  nadir,  JL 

413— 4S«. 
law*  and  fn-tffaiaui  wiliMi. 

ii.  440. 
— ^-.  tue  o(,  to  gii«  Idrtk  lo  ricbu, 

il.  441. 
,ii(»j>ni«lnUd  andHMa** 

•Ifliad  to.  If.  MO — &«•. 
■   M^  tnaJoqiiaie  priiviAfeon  ii^  la- 

fiilr^i  iclUkeUB.  iii.  43& 
lAwym,    tholi    ooulrii'Aacw    Ui 

l^ka  tndmtM,  IT.  44il.  oaM. 
■      ,  niiRii*rftbclr  hiwvMfiaf 

.Dia  humui  Bind.  t.  a& 
^-^  <dhnoM,  bow  dhilBgithhoil 

,>«««iuplkei  ia  pMjnry.  r.  IM. 
-  .  MMoraiita  Iu  iraii[aHiwi 
ileritedt^.r.  KU.IIII. 


UwTCM,  wliMkv  ihet  ibmill 
be  Mfmitud  M  ({Ira  nidCM* 
WW<ul  ibeir  <Jiti>i»i  r.  30^— 

— .  oppodlioM  af  liieir  inwfitt 

to  lap!  wfcrm.  i.  13. 
^^pa,  Bni^iah,  tbair  Ignoninoa  uf 

nuiJvB*,  L  i4a.  147. 
.^^  ibair  InuTHt  la  obaa  uf  all 

iuadKi-sio.ei7.nn> 

,  iMr  (iir|.tiiMC*,  U.  9U0. 

luiw  ihiit  tW  door  atptiiM 

ihr  bnt  kind  «f  vHdoiw*,  ill. 

Iit^rdawia,  iii.  3M. 
LcffUatloa,  cauan  of  lipfcrdccUoa 

CiBmIUi.1-  il 
^^in2lNtt  iaauaMs  A  Ui.  01> 
I  il  Jlia .  dullaa  cd,  in  Itfclton  M 

«rid»i».  buv  aa^aaud,  L  t? 

_3i.s34,  aai. 

—  ..  ,  niiuhl  la  KIU  *  JadlTB  iFilli 
pivor  fur  iha  praducilwu  <f  «tl> 
daom,  i.  It?. 

— .  .  btf*  iM  i*  ■*  dhwiu  t«iM 
lida  anddaUM  laata  fiilaa.  LI 


,  lioir  to  dlolUKUitk  rarollMed 
ftnui  mUMiauajluMd  arfdvMV, 
1.  97<. 

,  wlut  kaid  wt  tmaltknaM  Im 

awbt  loaaavirta  far  laMino^^ 

Mi^  Id.  I.  Ml.  an. 

^^  Imaottaace  tt  aUMida  u 

Btat*  aflM  oa  bla  pan,  L  4IM. - 

.  uaa*  of  rriclMnlian  tn,  L 

4aft 

,  iM«Uv«  of  llw.  <■  raqva  cf 

tiAKut  af  iriaaci^  iL  HB— JUL 
^—  UmmU  (Ml  aaa<a  1^  judii* 

la  Kfiud  u  linwMWBrial  •*!• 

dMte,  lit.  I. 
,  tiw  uf  pawip^intcd  oirldncT 

l*li.447. 
Lrttan,  ua  traaaiipti   nfeMi  «f 

a.p  nwjoritv  of,  Ui.  «r7> 
.  ali«iMliin*  tn.  dktkwuiak 

orlginaJ  frani  tniiMcripi.  ULSkU. 
—  ■.  adwlwion  •14.  *■  rrtilaaip. 

adthoBtopMduailj'forpsflMW- 

dM>,«>*ai«d.M.Mt. 
LMiraateCMhact.  6U.aUi.Balo. 

iriM,  daiiBitiM  ac  a.  1.  aia.  an 

lilttny  ■flaiMim.aliiin  as  «^an<y 

ii.  Ml.  ' 

Ua^  judUri  poMidma  < 
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^B                   to.  wnwnUigt  C»ia  mJ  nnift. 

1.  SOS. 

^H                  UwiiM  quutKd,  i.  343. 

^H                    Uv^Hton,  rMirmiiii  upoii,  ii.  3CKI. 

9, 
,  ■oaKimm  lew  pro«|4  tlaa    ^^ 

inrnillint,  ii,  3.                              ^H 

^^L^^              th*   «iium[«    of  pnofipiMnUMt 

.I<»l.  n<t«>n«bci|Hi,U.14.      ^1 

^^^^H            iviikacv,  iL  S34> 

— : — ,  weakened    bj   pcriluiia   or  ^H 

^^^H         ,__  maU  fidis  iA«d;i  lo,  dHir- 

novel  aiMMion,  ij.  39.                    ^H 

^^^■^             ablv,  ill.  OSIl. 

UendaatT,  cwwe*  and  aatwc  W,    ^^ 

1.  IM.  »t.  30K.  auo.  S1& 

^^r                 LunMr,  diMU  «f,  i.  I6». 

.  — ,  pKuaiaf^  nuMivp  to,  L  lan     ^^ 

^^H 

,  adtf.pwarn  rii^  naalie  u,  L    ^H 

IU3.                                                  H 

^.— ,icHfiiraMcruilBlivUi«fa*e>  ^H 
of  modTe  w.  i.  IIKi. 

^^^^^           HulMma,  >lv«eal«  fair  iho  pgb. 
^H                      Ile,U.lM. 

,  when  jmperty  [Mnolltad  b; 

ike  muni  auullon,  L  21tt,£Ml> 

^^M                 •—.— iMrtaiB  in  drittidant  in*<Ti- 

,  InMreiKiriUarM.  tmni^^tn. 

^H                     nla*)  0M*>,  when  K<i'l>y>  '■■  24!l. 

kc.  in  iirmuulioit,  i.  SU.  UIS> 

^^K                 Malice,  mfaniiia  or.   in    Eii)ctUli 
^^^B               k»,  An  i.  3<;.  M8. 

,  iliUmC  at  jiidjen  nnd  lav. 

ymin  pmmati»it,  <.  SIB.  Sli- 
,  Icffa)  puiiitkaAH  (N.l.  SSX 

^^^^H          Mankind,  can^dMicv  unoiiic,  Imui 

^^^V              of,  LSIO. 

^^f                 Markf,  pra^riouiy,  ii.  Itltl. 

^H^          UanitiWi  (MB  ur  nntniioa  w 

.^14,  314.  3IH. 

i.  313.  XII.38SL                                     , 

^^K         •rt^w>ii-*iu- 

.  Jiididal,  aeUeito  Mniabfd,  L    ^H 

^^^^H         _  vercmany,  ramuk*  on  die, 

.    H 

^^^^^    iLOGI. 

^_,mI«>chliTVoui«aBMqiiBnMaaf   ^H 

^ — Uvt  hi  »caUuid,  v.  IBi>,  lei. 

lU  Impiiniiy,  i  3S<t  SSJ,                  ^M 
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^^F                    ilnliur  intereat,  t*.  40—48. 

^^^^_          •— lUataf  «ic)uMo>i«f  mtUmm 

ofmianatemarmitamti-l^   ^^ 

^^H|         Um,  If.  %3%—i2n. 

J 
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PtHMates  KdU  of  iIm  4«{rMa 

,  Muarh*  on  Um  um  <f,  1. 

77- 

,  i^icMSon  ef  thi*  to  dif. 
furent  (■*(•  ia  JBdlMliuv,  I.  HI 


,  otiimra  orBMt>ttIlMM»af, 

kov  prwcd,  i.  113.  SI. 

,  ■pplia<iMi    tf  IB    in£niw 

•ok  Lo.  1.  100. 

,  oootaflaUMKH  of.  li,  n. 
.  dwTM  <C  tuiin»lbh  kv  a 

■umWImI  MtfaN  HL  CNl 
Philiiip*,  CuiiiUuiU*.  bw  <Ma,  I*. 

SO.  iww. 
Pbilmophr,  natiir*],  crldwua  In, 

Phniol  MnoUiHi,  tu  opontlon  la 
UKtBODrJ.  1IM.301— Ih    Vide 

Pillory,  t«nMh«m  at.  i.  .134. 

Pi  unities     (noiiMiM*),    wkat,     L 

.  fake  rtfauing  in,  L  I  If. 

Plaintiff,  in  wlut  cmm  hia  Uiti. 
-    inonT  li  nnur>M«  in  Ui  own 
l*l>a]r.  *.  a*B    W3. 

.  iiliil  pranwilntta  trimliu] 

<»».r.ai«. 

,  In  whit  atm  U*  UMlmmy 

ki  tampdlahla  U  lb*  fMUSM  of 
dpIeiiMat,  r.  37!U~3MK 

.  wbcdwr  U>  tMl»M7  b  ad. 
ipi^H^.  In  C»Tf  r  44  ■  ciKplain. 
tlir,  r.  4  IS. 

^— ,  wbMlMr  Ui  tatiaKmr  b 
HMiiialliMt  ir  IbafuMaaMora 
w  liilmff.  -  '— 

imivWd«v*lraloridiH^M 

hr  w>  oMb.  1. 3BI,  sai. 

—  .,  fnrtr  of  (numitacloii  )uv> 
pvr  u>  aiv,  1. 4M. 

..  It  wImm  b*  uuicbl  to  ba !». 

aol  litlib  to  hmilpftMiim  i> 

eqiiitjr,  iLSII. 

—  oMirpcOfd  Mnaka  Ui  •)•«- 
tloa  bolvetm  t«a  ronwdlM,  IL 
300. 

..  nun.m»«wlnn  of,  U,  O. 
J-baofK^UiT.lLaiC 

.a^^mLiVK^U-nT- 

Rm*  (n  MtaiMBMU  I*.  M5. 

— ,  •podai.  ir.  ma. 


pwadbw.  01^11  «c,  II.  aas. 

.— ,  •  mUB  of,  adtfUd  M  llw 

aadi«rjutiin.  it.  W<. 
PIcadinn,  rtulr-wr)t(ea.  ■  imritB 

of  Judiraod  Va.  \r.  :tW— 3M. 
In   UM,  ikcir  nmdifcalioai. 

iv.  Mt. 
^^  M  ootumaa  low.  It.  tH. 
..^—  bi  «<iiil(r  {imrMhira,  Ir.  MI7* 
.  iiw  of,  M  Ji*d(*  and  Co..  Ir. 

SM. 
,  OBitalBty  tbe  pMlatuM  OM 

uf.  ir.  374. 
,  ipodal,  oboUlioD  of;  iair- 

•bk,l*.444. 
PlBkdn-,  ifiocU,    nnor  utt  Ut 

band  lo  ■  rafor  brv  fnmi  Ben, 

>.  121. 
PloMoro,  axtOMlvc  tlofott  o(,   L 

1B&,||M*;  ItlO. 
Plowdon  quoud,  I.  7. 
pDnauitn  «f  m  tftldo  of  oHioi. 

DMllve  raal  orldoco,  Ui.  37 — 

U. 
^^-,  actual  Mid  antMcdrat.  liJ.  3n. 
,  aaconwiouia—  of.  iU.  U. 
.  rlaajtiiii  launduction  of, 

G\.S». 
^—^  furdbl*  IniradactlaD  of,  (II. 

JBl 

^^  irUiBt,  najp  Woag  la  nw^ 
Wn  al  onra,  lit.  dO. 

—  of  crinfaHdn  wrftu*  «*{• 

aliinb  bat  tl%1il  lofovnco, 

ill.  M. 
FottMiora  prioniDk,  pttMButcrl- 

oruM.  ill.  913— tin. 
PinrM-,  a  tbkU  lo  BMTf  ritt,  L 

■18, 119. 
..  ^,  wbat  oucbl  la  ba  wmpwrd 

by<W>D^l.W. 
— ibif«(4;  labarmi  la  tW  na. 

elc>,tl.«. 

exMclMd  byitri^w.  U.  111. 

.  pmaaoa  iu4«r  wwMiiw  *•! 

ii.  IMl 
PfwnMBbiBtT,  pmdanlU  and  fk]r- 

iiial  dirtii«<ibb>d.  L  tat. 
tmmaiaat,  probaii**  Un»  of, 

—  I       f.ir  Intannaott  Unk,  aad 
nikriuw*  to^May,  HL  fS. 

— —     ctf  ib«  ■MOod  orfar.  (IL 
M. 
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I'hfiuatloiu  of  tha  ihtrd,  taittib, 
\c  ardor,  lU.  lift. 

.  iulimuilivB  draunmnMi 

•pjilicatile  to.  ill.  *1. 

Pracnco  ii  nJaiivc  tu  thttoeMditD, 
iL  10. 

FmuinptioQiij  Cako  on,  liL  33fi  ( 
o  nni  urtptlaiijt,  ill.  OCMI  t  ex 
•CTl[rtI>  oUiD  villi,  lU.  fiUO  ;  Duni 
villi,  III.  &99;  «  oomiMruiliiiie 
tiTijiiiinim,  iiL  £90  i  i*x  cuaio- 
dli,  lit  mm  t  (W  Mrinrr.  III.  Wll ; 
t'xrinininiitill.  ili.  eOl. 

Prrtium  >ffiectLuiil»,  iU,  Jfl. 

Fiici!.  Dr..  hii  otlcublioni,  i.  I3G, 
notni  IU7> 

Pricil,  CndraUi^  •ridanoe  of,  oon. 
cvmlnu  con/duionj,  iuodniu- 
liblo.  It.  BBS— an. 

■  ,  may  glxa  wanttilg  of  In* 
uniiiliiiic  uittctittf,  Iv.  tSI. 

PrI  vicy  in  Ki'iliK  tMllmuny,  1, 3O0, 

611. 
_~,  N  room  an  iuKnimcnt  of,  I. 

61B. 
.     .  CUM  which  cnau  ■  dcmud 

for.  1.  6(1. 
,  prctoutioni  to  he  olworrcd 

ia  tlie  nplication  of  tbo  prin- 

dpla  uT,  (.  aO»-A;l. 
— — ,  cuca  unmcol  for,  I.  671— 

sal. 

.  Frrorrnr Humnn and  Enxliuli 

law  in  mpwt  ot,  i.  661,  to  tlie 

end* 
PlobabOiiatlon  and  draprobaliUim. 

tioo,  iiL  la— a&. 
Procedure,  Roman,  i.  6113. 
I        .  moitu  of,  in  due  of  HHOlt, 

It.  S!l2— aiKI, 
»      .  En^liili  (ummiin  law.  Iqmiu> 

Krultio  of,  U.  son— .1(4. 
^— .  bjr  loliinuatlDii  In  [ifiimI  OMk, 

11.338—332. 
.-     .  bow  onnmcnvol.  ii.  338. 

by  ^urr-trial    iu    uon.priul 

oue,  ii.  33(— 339. 

■  ,  anao  of  tho  difforanoM  ot, 

a.  tit. 

^—  without  jury-tHal,  ii.  330~ 

544. 
_>^  nodw  of  ponal,  IL  383. 
II-—,  •> mora oOdo,  It  39t 
<— ,  bad  mua  of,  aboUthod  id 

ibt  United  Staua,  ii.  307. 


Pracaduro,  Roumi  orMcra  of.  b^ 

tilo  t«  th«  «nd«  of  juitloi,  U. 

411. 

,  nimmarv.  IL  0B7- 

I,  iMhnkal.  favoonhU  w  dia> 

hunni  titiuaau.  iu  IM. 

,  natund.  mode  of,  tr.  ft 

,  injuslioe  mere  fnaiur  it 

noidenl  in  a  oourl  of.  Ir.  441. 
B^ ^  cijtciu   not  iitt  1  BiFTalftJa 

Willi  tbo.  It.  441. 

,  kununary.  It.  11. 

Pnncpiiindo,  whan  lb*  ifcanro  af 

jiulfo)  ia  grealor  on  aac— h»  tl, 

1.303. 
.  unpmneditau^iKM  arf  ai- 

■wer  drpenda  a«,  Ii.  t. 
a  turn  riir  icahiai  i  ■iImIihii 

InTtntlom  (L  i, 
■    I     ft  natural  aiMiiiiii^liiMinl  af 

oral  liilarTO|[Btloci,  IL  3. 
—^  dagiao  «f,  to  b*  M  to  iho 

j<idK«,tI.3. 
Proiwny,  tiJim  of,   inrraiii  bj 

tile  pown-  of  beqiwaAhing,  ik 

6111. 
.  morraUe,  na  rt«Md]rfor,IIL 

say. 
Propnd  tMna,MV,eHimdhmtT,  IIL 

.170. 
pTMoeuUinu,  1.  679, 
PtovhI,  wbirn  a  <aH  may  be  aid 

to  be.  i.  m. 
Pirdiolnicy,  BlaaiHeatipu  of  faMa 

Ui.i.  40. 
Public,  JodgM  of  jud)[«,  n.  tt 
PuhUoadoB.  ex  parts,  L  Mti. 

or<«rillt,lL»T7. 

,  Mcret,  IL  677, 

Publicity,  a*  •  aaoarity  far  oama 

ITMimony,  1.  279,  61 1— Ml. 
—t  hichMt  dtfte*  of,  oaa  do  00 

hann,  i.  613. 
,  osemioni  and  liiaiiiii— im 

ca{able  of,  i.  M&. 

. dfgree  of,  bow  iliimiriind. 

1.  61 H. 
^^iB,  IfMtrumfloti  of,  vanni  4^ 

bcUdoua,  L  618. 
,  MM  of,  at  imtiod  to  cnOafc 

tloB  of  «*i4*a».  1.  tSI— 6SI. 
— .  a  dieek  apoa  mewdidWt  L 

saa. 

,  a  arcurity  f«r  cotTMaMM  tf 

reootdatioD  of  eridanc*.  L  ML 
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Polilidty,  wcnrity  agiun*!  misde. 
cirion.  i.  M'J. 

.    ntefiU     u    B    wiirtty  for 
Judge**  npuuilon.  1. 1124- 
I         mulan  Ui>  tnniil*  if  jimlco 

•  (diiMl  of  ■nanliir.  i.  Ii2^ 
^—  tMiM«    WMuin"  M   be  ^rm 
ttrnn  Iho  bmdi,  L  Uil 

.  Tpol  BM  m  nfltdcnt  check 
wilbnul,  t.  UO. 

.  unattended  wttfa  tSMoei.  i. 

,  UMMHry  Tor  the  purpow  of 
•pped,  I. »»(. 
»       ,  eaceptluna  to  tbo  prindplsof, 
L  MT— soa. 

.  niUimltsd,  would  l>i>KII<<nd(d 
with  tnimnBlniea,  L  S3U. 

— .arninof  Ronaaand  KofUtb 
law  In  nipaet  of,  I.  SSI,  i«  iht 
«ad. 

—  Mtabliitied  in    BwlBnA,  I. 

■  ,  a  rRDfily  af^nM  browtmt- 
Intc.  ii-  ST- 

I  the  |p*nd  fsnaraa.  ii.  I  tS. 
I  mdidal,  aroHid  vhto  por 
riliie,  It.  ?». 
rnnlihwii ,  lefiaL  m  •  Mcuriif 
bt  iha  pMductloD  of  (omplM* 
Mid  oorrect  towimoay,  I.  IM, 
IDS,  SS3,  S94,  ST7.  30«,  JSL 
^^  far  mendadtr,  (.  Sli. 

■  ,  fulei  (Or  the  anDciiioD  ot, 
l«  teHimnnial  falMfaoad,  L  3I& 

■  ■    .,  mpftii,  wbjr  unlit  for  uae, 

111.  an.  note. 
,  mii-aeated,  la  •licMWi  per. 

tonun,  T,  S], 
.  otpltaL  wfav  M  frequent,  r. 

XM. 


4}iialun  do  not  abuw  Om  nll|rinii 

wunioB  (w  iruA.  U  $41, 310 1 

nor  iMM  an  oath,  1.  390. 
^■1,  ih*  taeat  *««BC>Mt  ef  maik 

kind,  T.  137. 

I   intoQiiiMMCT  of  eidu^nf 

their  vTidMuie  Id  oteinal  CMCL 

*.  138. 
Ijiialiiy  of  teKlnuay,  I.  CO. 
—  of  ptBibhmant  far  fal»  Mail. 


QuantftT(af  IfMioionj),  1.  M,     '' 

D<  puniilunenf  for  drpta  tt 

mcndldiT,  not  pmpattloned  itt 

the  cuiit,'  I-  SIS,  au. 

QuMtioni,  •Iminllly  of  briiiittng 

to|tnhvr  •  miiltiliiile  »r,  ii.  i. 
I  —    ,  mll^nlimi  <tiridt4  iu  aoiwce- 

.  nunjr  •!  niiro.  fantifh  man- 
darity-eorin^  infnnnBlion,  U,  4i. 

— ^  BrWne  (ut  of  the  aoivna, 
ii.  3. 

.  Indlng.  ii.  31. 

-^-^  ngsoiirci,  nnrtuUt«d  bf  th» 
ItoBan  KbmJ,  IL  St. 


K. 

Baxon*  oT  dednon,  drawn  forth 

by  publidtr.  I.  B9S,  U3>. 
'  ihooM  be  gtren  from  tlu> 

bmiidi.  i.  S30. 
RMDfcniiion.  ii.  MO,  483 — IU. 
ReocniMBce,  MUna  an4Taliic  of. 

1.40l7«t,iM»i. 
BeoatoBcnt,  In  ttw  Ronaa  bnr,  I. 

IBS.    Vide  Br^MMHWNM. 
RoedleaedDBHof  aridMUw,  I.ST4, 

S7S,  »t ;  IL  I4«. 
RMollMtan,  Uw  in  wto,  1.  1S8, 

100. 
■      .  falM  In  cirriiinManM,  I.  IO)k 
.  when  time  for,  wanraracae, 

U.  3. 
—^  hdm  to,  bow  Iv  eonpaitMa 

with  MMtmeUon  of  Inrandon, 

Reewd,  lunipawd  of  Hat  aod  mu- 

^—,  eoutu  oC— ceoru  itM  of,  II. 

090. 
»  .  ,  altoallon  of  the,  I*.  311. 
_,  pertunr'a  evldenw  gool  tit 

|ireef  ofa.  V.  88. 
,  inientunal  miiuhee  In  a,  r. 

,  wTihdrawal  W  ilie,  T.  in. 

ftMordi,  liutmnenm  aMrfbundad 
Msder  thai  name,  U.  Olg. 

_—  (omwad  t*  diwraiDa,  H. 
0»l  tlL343. 

lUeerdMfan  of  teMbMnr,  U,  n_ 
IU.    teX«Mi«N. 
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Baoordulon,  how  made  tDburriont 

to  audi  of  juKioe,  ii.  636. 
Becorder,  ii.  6S1,  note. 
Reciuanu,  popiili,  excluded  from 

^ving  evidence,  v.  136. 
Re-eiuuLnBUon,  repetition,  oi  re* 

oolemeat,  ii.  330 — 201. 
I .  ,  in  wbst  ciiee  proper,  ii. 

33ft— 240. 
-I    I      ,  ippttreat  objecti  of,  ii.  240. 
,  when  randudTe   tq    the 

endi  of  juitice,  ii.  !44. 

•oiin»  of  delay,  vantion. 


and  eipeiue,  ii.  244. 

..,  incongniit)'  of  Bomau  lair 


in  recpect  of,  ii.  246. 
Regiatretor,  a,  ii.  638 — 642. 
Bcgiitratiou,  Judicial,  ii.  450. 
*- — ,    importiuice    of   the   art   of 

writing  to,  i.  436,  437. 
, ,  uies  of,  i.  438. 

-  ■■ ,  not  obligatory  before  ju>tic«, 
for  miademeauour,  ii.  320. 

,  lue  of,  u  applied  to  It^aUy 

operative  facu,  ii.  633 — 636. 

,  when  unattainable,  ii.  634. 

,  facU  calliag  for,  ii.  63S— . 

638. 

,  bv  n-bom  performable,   iL 

638—642. 

of  geaealogical  facu,  ii.  649 

—663. 

■ ,  use)  of,  aa  applied  to  genea- 

IcffiuU  facta,  ii.  <!4U— 666. 

as  applied  to  deaths,  ii.  640. 

,  faa^'iiLg  relation  to  uoo-peual 

.law,  ii.  G49. 
,  having  relation  to  penal  law, 

ii.  6fM). 
,  use!  of,  aa  applied  to  births, 

ii.  6:>2. 
. ,  measures  eiiliservient  to  the 

uses  of,  in  regard  tu  births,  ii. 

654. 
,  uses  of,  OB  applied  to  marri- 

Bgm,  ii.  055. 
_. — ,  Btatistic  uses  derived  by  the 

legislator  from,  ii.  (i57- 
,  aberrations  of  Eiifjlisii  law 

in  re^rd  to,  ii.  ObS — CCS. 

of  interment  substituted  for 

registrniiDH  of  death,  ii.  C5!). 

of  liaptism  fur  birth,  ii.  I!50. 

of   murriajfe    tercmony    for 

morriafife  coutraut,  ii.  660. 


BegbOMian,  coobact  nwpnawl  ta 
diadosure  by  the  act  of,  ii.  681. 

—  .,  traojcriptitianij  oaei  of,  ai 
applied  to  oontracM,  IL  tKU— 
667. 

,  mode  of  *^T*'"g  tlie  (yuan 

of,  to  iu  uae,  ii.  667 — 679. 
,  limiu  to  (be  aopUcatuai  ot, 

11.680—685. 
,  importance  of  reducing  witlk- 

in  compasa,  iL  686—689. 
Rejoinder  to  a  plaiutifa  dedais- 

tiona,  ii.  337. 
Religion,  its  operation  a*  a  cause 

and  as  a  preventive  of  ooneet 

and  complete  testinMoy,  L  301, 

330—249. 
(of  the  Hindooa),  fia  alhnr- 

ance  of  false  teitimaay,  L  235. 
,  sanction  of,  where  inefficient 

for  tnith,  i.  33?. 

—  -  .,  actual  influence  of,  on  oaths, 
i.  374,  392. 

,  proposed  arranganBnta  lor 

rendering  the  sanction  of,  mare 

effectual  in  the  cerenunyofaa 

oath,!.  398. 
,  bow  men  deslitnte  of,  an 

affected  by  an  oatb,  i.  403,  now. 
Remembiwicer,  fuiiction  of  the,  ii. 

590,  591,  note. 
Remutenesi  of  testimony,  i.  67- 
,  Remedies  of  incomplete,  incorrect, 

and   mendacious   testimony,   L 

270. 
succedaoeoua  to  theexdosioa 

of  evidence,  iv.  503,  lo  the  end. 
Remitter,  what,  ii.  128. 
Repetition.   Vide  Be-examinalion, 
,  a  term  borrowed  by  ^Scutch 

from  Roman  law,  ii.  239„ 
Repii  ration,  ii.  337. 
Represencaiioti,  ahain,  iv.  8G. 
Reputation,  how  affected   by  ad. 

hereuce  to,  or  departure  fnna, 

veracity,  i.  221. 
,  ptcuuiary,  to  be  preserved, 

i.  550. 

of  families  and  individuals, 

i.  554. 

Respondent  should  speak   in  the 

first  jifrsoii,  ii.  I07. 
RespuniiBiiis,  description  af.ii.4l7. 
Responses  giveo  in  preaeoce  of  tb« 

Judge,  ii.  10. 
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■  dalivMal  in  partoMlU*, 

a:  in. 

RdiHinHliilitT  4n<VBhlo  from  oA- 
olftl  fvLdoM,  ii.  «)7— 5»,  Ml. 

RopuiuUiD,  ImI*^  infanner  fMiB, 
" — IP"  I*"*"  llMD  noiMaipuiu 
tiom  ilL  M. 

.^^  **Min>,  ML  M. 

I  InHmnw  (nm,  Mm>yt»rilMm 
ffcm  iiHUMttMmalini.  iU.  flL 

find!  a  fimonU*  a«ld  in 

vritlm  Iw^unF,  iii.  M. 

ItMlorstirattitcmnpclMiiTjrdvriwd 

l<y   EuglU  lawnn.  r.   IBft— 

IDI. 
^  . ,  baniliic  Iran,  Is  oiMof  dir- 

gyiU*  ofimcM.  V.  in. 
^_,|mUM>l,v.  ITS. 
— ,  UM  MfMra,  V.  ITS' 
BMltt,  wJhitoa  —J  nmucellMloli 

of.  tl.  M,  Md  now,  97- 
^_,  kuvwMits  at,  •  hlwlBf,  U. 

Riffhl  and  cUicMkm.  k«v  eaa. 

ncMed.<.3IS.BM*i  li.  441. 
IUII>.iuMaUat.lLISa. 

,tk(harili(!.ll.  ISA. 

_-,  BMur  of  a«.  ii.  197. 

Roaiui  Iaw,  L  M. 

I-..  .  . d*|iK* ot, la nnH to M*- 

tinanW  (kbrimo^  I.  MO-Ut. 
.aallii,  how  iBWU»f«Mlr 

•ppIM  undw,  I.  W7. 

—  tdMot.  1h  vtBitf  of  •nnwinc 
iwi  in  I  of  ftrmadaa,  1.  M— 
M. 

IwiMilili    thrir  iliiHiallMi  d( 

ftwprr,  I.  Ha.  I49l 
.  their  <uf  of  doliu.  aula  Un, 

i.  IM.  Ma. 

,caJfaMidUB«hH,LlU. 

.  tba  WMihhwaat  — limed  tir, 
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I.  M,  >l  I  U,  WHO. 
Scri  J4,  faMfaUan  af >  makaa  for* 
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SKiiritic*  Tor  <anMt  ladmMit,  L 

37a— ace— 3oa. 

.  nupemMuni, ).  TIBS. 
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—  otfiny  nol  baviiiK  rijfht  on 
hit  tido,  ii.  4. 

SIgiii  of  liumiddp,  iii.  3ft. 
^.—  ofin/ui^DidB,  iii.  39. 

—  of  Bbilitr  to  endure  corpoKBl 
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SiUton,  ialMlwoda  ntund  to,  L 

MO. 
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4S. 
mub^Uol  te  Ik*  pvfit  ^ 

Jcdn,  (t.  16. 
SuratiM  for  Mod  oomImi,  ILJIt. 
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— ,  (bIhi,  alto*^  bf  Ik*  Hiadoo 

oiHlii,L9SL 
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fMlDiu  of.  li.  370— 37%. 
,  >bu«  of.  i*  Bi^tfbk  law, 
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,  diraciion  of  the  moral  tano. 

tlon  unongn,  i.  t}0, 
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Owtntwirthtawi  of  oridooot,  I. 
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VdlalM  rtfarrad  to,  I.  IJi,  dou. 
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hi*  (calimony,  1.  tft4-                          ^^t 

^■^             WilIUwa^  thou  the  lout  liutfCtr, 
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^H                      1  bow  ther  differ  froBi  iofann- 
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^M                 «n,T.  318,  aiO. 
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^^L^       ^— ,  fro  n)i]ulrid,  v.  Ad  i  MO. 

Sraunded,  1.  MO. 

J 

GENERAL  INDEX 


787 


WltnwiWi  ill  ought  to  ba  hrard, 
1.3. 

,  exdodoD  of,  unreuonable,  i. 
191,  152. 

.  pnctiM  of  excluding,  cauN 
of,  i.. 193. 

,  nan-mttoting,  exoluilon  of, 

ii.  Ml. 
■  -  ,,  abmirdity  of  excluding,  II. 
942,  M3. 

,  aUbi,  ihould  not  be  luiiiiittad 
witliout  compu^tiun,  iii.  377- 

^  ntiXDa  uid  placea  of  abode 
flLould  be  nude  knovn  to  the 
praiecutor  before  trud,  iii.  S78. 
,  miut  not  lead  your  oiro,  ii. 
35. 

,  may  lead  adTcnuy'*,  ii.  39. 

I  ,  Dot  oaeewarily  partial  to  tlie 
party  by  vhom  he  ii  called,  ii. 
46. 

,  own,  not  to  be  dlKredilcd, 
ii.  fi«,61. 


WiouMei,  browbeating  of,  11.  80. 
,  tunu  npon  advocMe  In  re. 

taliatlon,  ii.  86. 
Wool,  lava  relating  to,  ii.  69X. 
Writer,  name  of,  tbould   be  es. 

prened  in  contract!,  ii.  499, 406, 

note. 
Writing,  art  of,  omiidered  aa  ee- 

curiiy  for  the  tnutwonhlneai  of 

tenimony,  i.   300—300,  42^- 

449. 

,  beneficial  lueiof,  i.  429-~440. 

,  miKhievmia  abnae  irf,  i.  441 

—444. 
,  intended  to  prevent   non- 
notoriety  and  uncertainty  of  int- 

porl,  Ii.  fi82. 
. ,  Importance  of  the,  fonnerly, 

ii.  591. 
,  in  the  third  perwiu,  a  cauM 

of  oonfution,  ii.  190. 

,  a  talent  once  rare,  fl.  194. 

Wriu  of  error,  ibaxo,  Ii.  64—00. 


THE   END. 
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ERRATA  ET  CORRIGENDA  TO  VOLUME  V. 


■  ti  for  iauU  put  iwinf. 

•  8  for  ancoTt  ]iut  untxirt. 

•  34  for  pnrumalogimt  )>iil  pnrumalologieal. 

■  30  for  tummoocri  put  fummoniTi. 
>  20  <1cIg  in. 

-  32  fof  Pareh  put  Patch. 

•  5  before /or  in»crt  nnvr  but. 

6  before  ^orilian  initcri  tclf-UUtd. 

•  7  before /or  insert  iKiincrinm. 

-  84  for  what  u  pail  \nit  for  tlUolicdieiirf  lehert  obetli- 

nice  li  impuaiblr. 

■  33  for  ailnatcj  pul  inUrttlt. 

•  5  ddic  one. 

•  21  afler  o^oiwi  tnfvrt  tAf  ml  ^. 

-  33  for  Iruf  put  (/Mf  u  /o  tag. 

-  21   for  woi  put  it. 

-  14  beforo  /fj  iti*«rt  on  fJIti  ofMrioN. 

-  4  dele  in  gtaeral. 

-  29  for  have  pul  licar. 

•  30  for  Pouort  put  Ptutort. 

-  7  after  EerUtinalital  inKTt  aiiJ  AtlmxraUf. 

-  92  for  lAiffiflA  piil/^rii.'iA. 

■  10  bcfoic/iic(»  in»trt  Trlrvant. 

-  3  Ijcforc  For  pul  Sji  i(. 

-  2fi  dele  fAu/  of. 

-  24  for  o/"  put/or. 

-  17  ader  fifiM  miu-tt  lakeii. 

-  29  for  iuel/  put  ru  imfiliiui. 

-  25  for  iciu  p'll  icrrc. 


